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ADMINISTRATION OF THE FEDERAL EMPLOYEES’ 
SECURITY PROGRAM 





JULY 21 (legislative day, Juty 16), 1956—Ordered to be printed 


Mr. Jounsron of South Carolina, from the Committee on Post Office 
and Civil Service, submitted the following 


REPORT 


[Pursuant to S. Res. 20, 84th Congress, Ist session, and S. Res. 154, 84th 
Congress, 2d session.] 


PART I 
INTRODUCTION 


1. PRELIMINARY STATEMENT 


On the 10th day of January 1955, Senator Olin D. Johnston sub- 
mitted to the United States Senate Senate Resolution 20 which was 
duly received and referred on the same day to the Committee on 
Post Office and Civil Service. On the 21st day of January 1955, 
Chairman Johnston of that committee reported the resolution to the 
Senate with an amendment. On the same day, pursuant to Senate 
rules, the resolution was referred to the Committee on Rules and 
Administration which latter committee reported the resolution to 
the Senate on the 10th day of February 1955 with an additional 
amendment. 

On the 21st day of February 1955, the resolution ' was considered, 
amended, and agreed to by the Senate in the following form: 


Resolved, That the Committee on Post Office and Civil 
Service, or any duly authorized subcommittee thereof, is 
authorized and directed to make a full and complete study 
and investigation with respect to the administration of the 
Government employees security program, and to report to 
the Senate not later than January 31, 1956, the results of its 
study and investigation together with such recommendations 
as it may deem advisable. 


1 Record, pt. I, p. 20. 
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Src. 2. For the purpose of this resolution, the committee, 
or any duly authorized subcommittee thereof, is authorized 
from February 1, 1955, through January 31, 1956, to employ 
upon a temporary basis such technical, clerical, and other 
assistants as it deems advisable. The expenses of the com- 
mittee under this resolution, which shall not exceed $125,000, 
shall be paid from the contingent fund of the Senate upon 
vouchers approved by the chairman of the committee. 


Pursuant to this action of the Senate and in accordance with the 
terms of Senate Resolution 20, the Senate Committee on Post Office 
and Civil Service met in regular session and by appropriate committee 
action directed the committee chairman to appoint a subcommittee 
of three committee members to function under the terms, powers, and 
purposes of Senate Resolution 20. 

Complying with the committee directive, the chairman, Senator 
Olin D. Johnston, appointed as members of the subcommittee Senator 
Matthew M. Neely, Senator Frank Carlson, with Senator Olin D. 
Johnston as subcommittee chairman. The subcommittee took im- 
mediate steps to organize its work by hiring the necessary staff, pro- 
viding quarters for the work of the staff, and outlining the channels of 
study and investigation in the area of its delegated and enjoined 
responsibilities. 

An omnibus resolution, Senate Resolution 209 was adopted by the 
Senate on February 8, 1956. This resolution extended authority to 
operate and expend funds, with certain limitations, until February 
29, 1956, and applied to all committees expiring on the previous Jan- 
uary 31, 1956, where such committees had funds available and where 
such committee requests for extension had not been acted upon by 
the Senate. 

On February 20, 1956, the Senate extended the authority of the 
subcommittee to continue its work until July 31, 1956, by the adoption 
of Senate Resolution 154, which reads as follows: 


Resolved, That the Committee on Post Office and Civil 
Service, or any duly authorized subcommittee thereof, is 
authorized under sections 134 (a) and 136 of the Legislative 
Reorganization Act of 1946, as amended, and in accordance 
with its jurisdictions specified by rule XXV of the Standing 
Rules of the Senate, to examine, investigate, and make a 
complete study of any and all matters pertaining to the 
administration of the Government employees security 
program. 

Sec. 2. For the purposes of this resolution the committee, 
from March 1, 1956, to July 31, 1956, inclusive, is authorized 
to (1) make such expenditures as it deems advisable; (2) to 
employ upon a temporary basis, technical, clerical, and other 
assistants and consultants; and (3) with the prior consent of 
the heads of the departments or agencies concerned, and the 
Committee on Rules and Administration, to utilize the reim- 
bursable services, information, facilities and personnel of any 
of the departments or agencies of the Government. 

Sec. 3. The committee shall report its findings, together 
with its recommendations for legislation as it deems advisable, 
to the Senate at the earliest practicable date, but not later 
than July 31, 1956. (Extended to January 31, 1957, by 
Senate Resolution 294.) 
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Sec. 4. Expenses of the committee, under this resolution, 
which shall not exceed $40,833.34 shall be paid from the con- 
tingent fund of the Senate upon vouchers approved by the 
chairman of the committee. 


It should be pointed out that the current appropriation is slightly 
less than the unexpired balance of the original $125,000 authorized 
by Senate Resolution 20. 

Owing to the fact that Senator Matthew M. Neely resigned from the 
Senate Post Office and Civil Service Committee it became necessary to 
replace him by the appointment, by the chairman, of Senator A. S. 
Mike Monroney. 

A preliminary report, Senate Report No. 1760, was filed with the 
Senate on April 16, 1956. 

The hearings of the subcommittee appear in two volumes. Part I 
covers the hearings held on May 26, June 2, 9, 14, 17, 23, July 7, 
14, 22, 28, August 29, 30, 31, and September 26, 27, and 28, 1955. 
Part II includes the hearings held on December 1 and 2, 1955, and 
January 10, 1956. The public hearings took place on 19 separate days, 
many of them covering both morning and afternoon sessions. A total 
of 73 witnesses were heard. 


2. Tue Communist MENACE 


THE BACKGROUND OF THE PROBLEM 


International contentions have marked the principal events of 
recorded history. Until recent times this historical record was made 
by resort to destructive war and the arbitrament of battle forces. 
Following World War II the nations of the civilized world attempted 
to formulate effective cooperative machinery to prevent the outbreak 
of future wars. 

The efforts to achieve solidarity of action to eliminate war was 
predicated on the universal support of stated basic fundamental prin- 
ciples that all nations could subscribe to and support, whatever their 
respective forms of Government or however diverse their govern- 
mental philosophies. It was further conceived that when these prin- 
ciples were violated or there was threat of violation, common cause 
could be made to prevent or suppress the threat. Whether the 
governmental tenets of the various nations were some form of pure 
or representative democracy or some form of absolute or limited mon- 
archy or some form of theocratic, fascist, communistic or other type 
of totalitarian government, there would be ample opportunity for 
concert of action in the common field of seeking to avoid involvement 
in war. 

But shortly after the initiation of these joint preliminary efforts 
for world peace, the world at large and the United States in particular 
became aware of the impact of international communism, a theory as 
dangerous as it was evil; a philosophy which is the very antithesis of 
democratic precepts. 

We should have known for historians ? recorded 28 years ago that 
bolshevism (now termed communism): 


* * * is an international reality which only the hopelessly 
intransigent can ignore. 


* Edmund A. Walsh, The Fall of the Russian Empire (1928). 





= S\N SSS Sb 


ARAM. SRS OC EEA SN 








4 FEDERAL EMPLOYEES’ SECURITY PROGRAM 


There had been Socialists and Socialist parties, anarchists, and 
nihilists and every variety of rebel against government since the 
world began.’ While revolutionary parties of the past had been 
mere debating societies, and while the theories of Karl Marx had been 
read in every land and mostly ignored, the November 7, 1917, revolu- 
tion gave the Communist leaders for the first time the possession of 
one of the major governments of Europe, with somewhat of a going 
ee foreign and domestic, but most of all, an army on its 
side. 

Karl Marx was active in the First International from 1864 to the 
Hague Congress of 1872 after which it was buried without ceremony 
in New York where Marx had transferred it for decent interment. 
A Second International, organized in 1889, was disbanded auto- 
matically at the outbreak of World War I. 

Leftwing Socialists in 1919 in New York drew up the ‘“Leftwing 
Manifesto” which included a denunciation of legislative measures as a 
means of bringing about socialism and advocating a Communist 
revolution through mass industrial revolts and revolutionary mass 
action culminating in a revolutionary dictatorship of the proletariat. 
Under the New York State criminal anarchy law of 1902, one Benjamin 
Gitlow was convicted for his part in preparing and distributing the 
manifesto.‘ 

A brief look at the real molder of Communist doctrine is in order 
to better understand the problem that faces the world. Seemingly 
trivial incidences sometimes have tremendous consequences, and so 
it was in the life of Nicholas Lenin, the man who would use any and 
all means to achieve world communism because the worthiness (to 
him) of the end sought, justifies the means. 

One of these historymaking seemingly trivial incidences took place 
in March of 1887. One Alexander Ulianov and four conspirators were 
hanged in the prison yard of Schlusselburg for attempted assassina- 
tion of Czar Alexander Ili. Alexander Ulianov’s younger brother, 
Nicholas Ulianov, later known to mankind under the assumed name 
of Nicholas Lenin, continued his brother’s revolutionary work, spent 
4 years in Siberia and later banished from his homeland. For 30 
years he lived under assumed names, traveling underground in various 
revolutionary circles in Europe, many times in prison, always under 
surveillance of the police. 

As one author ® described Lenin’s twisted mind, body, and soul: 


The three faculties of his soul were nourished exclusively 
by a diet that poured gall and wormwood into his veins. 
His memory was haunted by the vision of a shrouded figure 
hanging by the neck from a gallows in the prison yard of 
Schlusselburg; his intellect impregnated with the fallacious 
but alluring doctrines of Karl Marx promising celestial 
paradise, if only class warfare were spread like a flame among 
the peoples of the earth, and his will was ribbed with iron 
resolve to destroy organized bourgeois society not only in 
Imperial Russia but in every land where communism should 
gain mastery. 

*Edmund A. Walsh, The Last Stand (1931). 


4 Gitlow v. New York, 268 U. S. 652, decided June 8, 1925. 
§ Edmund A. Walsh, The Last Stand (1931) 
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Lenin, living in exile over a cobbler’s shop in Zurich, nearing the end 
of his days miamy found an opening, for his demoniacal schemes 
1 


with the slaying of the Czar’s family at Ekaterinburg. As the author 
states: 


What whirligig of time or jest of fortune was it that now 
landed him at the apex of power in that very Russia which 
had executed his own brother Alexander in 1887 and then 
drove the younger rebel into exile? What sweet nemesis was 


it that impelled the German High Staff to its unexpected 
strategy? 


Lenin seized his opportunity for revenge. For centurtes the 
moujik had been subjected to tyranny and any promise of something 
better was a challenge to authority. Russia under the Czars had 
been on the auction block all of 1917. Lenin’s cry to the multitude 
of “bread, land, peace, factories, power”, plus his agents success in 
getting the army on his side quickly drove Kerensky’s provisional 
government from power. Kerensky’s rule had suffered from the 
inevitable limitation which conscience and a sense of responsibility 
impose on ruling parties. Lenin and his followers considered morality 
and legality as of bourgeois origin, hence, rejecting both, entered the 
fray in Russia, asin every other Communist effort, with the advantage 
over all comers. Regiment after regiment joined the Lenin group. 
The students of the military academy refused to surrender, were 
overwhelmed and most massacred. Then the Petrograd garrison’s 
armored-car division, the Brunnoviki, finally went over to Lenin. As 
the author ° says: 


In 10 days Russia dropped into the outstretched hands of 
Nicholas Lenin, like an overripe apple after a vigorous shaking 
of the tree. 


Communism under the leadership of Lenin strikes at the very 
concept of human society as now organized and proposes an entirely 
new civilization. The author’ says: 


It was not merely a revolution in the accepted sense as 
historically understood,—that is, a re-allocation of sover- 
eignty,—but revolution in the domain of economics, religion, 
art, literature, science, education, and all other human activi- 
ties. It sought to create a new archetype of humanity, the 
“collective man’’, and a new culture adapted to the impersonal 
“mass man” who should displace forever ‘‘the soul-encum- 
bered individual man”. It was meant, and so proclaimed 
by its protagonists, to be a challenge to the modern state as 
constituted, not merely in Imperial Russia, but throughout 
the entire civilized world. It was philosophic materialism in 
arms, the most radical school of thought that has ever come 
upon the stage of human affairs. 


The flaming torch of the Russian masses, founder of modern com- 
munism and the Third Internationale, sought to fire the world. If 
his mind were not deranged by the events of his life, his body was, for 
he died a thousand living deaths of a deranged paralytic before his 
actual demise in 1924. 


* Edmund A. Walsh, The Last Stand (1931). 
1 Edmund A. Walsh, The Fall of the Russian Empire. 
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Nations, like individuals and trees, fall to their ruin on their leaning 
side. Russia was leaning, and Lenin, who registered his bitter oath 
of universal revenge on the day his brother was executed by the 
Czarist Government in 1887 for attempted regicide, brought about a 
country intent on world power. 

The author ë comments: 


The political sequel of Leninism has been a state deliber- 
ately cherishing the memory of ancient hatreds and creating 
new ones, à State irreconcilably embittered because of the 
acknowledged wrongs committed by the Tzars but attributed 
recklessly to all non-Communist societies, a state endowed 
with an intellect whose one controlling principle in public 
and private policy is the dissemination of class warfare, a 
state driven by the will of an embalmed corpse to lash with 
scorpians every established government in the world. 


Back in 1920, Nicolai Lenin spelled out the road to be taken by 
international communism to attain its goal. “First,” he said, “we 
shall take Eastern Europe, then the masses of Asia. After that, we 
shall surround and undermine the United States, the last citadel of 
capitalism, which will fall into our laps like overripe fruit, without a 
fight.” 

Eight hundred million people, almost one-third of the world popu- 
lation, have fallen to Communist aggression. To a large extent that 
agression was accomplished by subversion, intrigue, and deceit. 

The recent efforts of the Communists to remove the halo they had 
so carefully placed over the countenance of Josef Stalin and picture 
him in his true light of a criminal and a murderer may lead in time 
to an end to the worship of the Communists at the tomb of Lenin. 
But maybe not. 

Before our Nation was founded the great writer Montesquieu ° 
said: 

The pious man and the atheist always talk of religion; the 
one speaks of what he loves, and the other of what he fears. 


AÀ great American educator ° recently was quoted as saving: 
. v SD 


The Communist strategy of ‘divide and conquer” is no- 
where more apparent than in the field of religion. Since reli- 
gion, of whatever form, is the only power that the Com- 
munist leadership fears, it must be destroyed. 


The Congress in enacting the Subversive Activities Control Act 
of 1950 "in referring to the necessity for the legislation, made an official 
finding as to the Communist movement ‘‘as the result of evidence 
adduced before various committees of the Senate and House of 
Representatives.” Such findings as to the Communist movement 
were as follows: 


(1) There exists a world Communist movement which, 
in its origins, its development, and its present practice, is a 
worldwide revolutionary movement whose purpose it is, 
by treachery, deceit, infiltration into other groups (govern- 


§ Edmund A, Walsh, The Last Stand (1931). 
; „The Spirit of Laws ‘by M. De Secondat Baron De Montesquieu, vol. 2, p. 140, Book XXV, ch. I. 


U.S. News & World Report, Apr. 6, 1956, p. 144. 
u Subversive Activities Control Act of 1950 ‘Public Law 831, 81st Cong. 
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mental and otherwise), espionage, sabotage, terrorism, and 
any other means deemed necessary, to establish a Communist 
totalitarian dictatorship in the countries throughout the 
world through the medium of a worldwide Communist 
organization. 

(2) The establishment of a totalitarian dictatorship in 
any country results in the suppression of all opposition to 
the party in power, the subordination of the rights of in- 
dividuals to the state, the denial of fundamental rights and 
liberties which are characteristic of a representative form of 
government, such as freedom of speech, of the press, of 
assembly, and of religious worship, and results in the main- 
tenance of control over the people through fear, terrorism, 
and brutality. 

(3) The system of government known as a totalitarian 
dictatorship is characterized by the existence of a single 
political party, organized on a dictatorial basis, and by 
substantial identity between such party and its policies and 
the government and governmental policies of the country in 
which it exists. 

(4) The direction and control of the world Communist 
movement is vested in and exercised by the Communist 
dictatorship of a foreign country. 

(5) The Communist dictatorship of such foreign country, 
in exercising such direction and control and in furthering the 
purposes of the world Communist movement, establishes or 
causes the establishment of, and utilizes, in various countries, 
action organizations which are not free and independent 
organizations, but are sections of a worldwide Communist 
organization and are controlled, directed, and subject to the 
discipline of the Communist dictatorship of such foreign 
country. 

(6) The Communist action organizations so established 
and utilized in various countries, acting under such control, 
direction, and discipline, endeavor to carry out the objectives 
of the world Communist movement by bringing about the 
overthrow of existing governments by any available means, 
including force if necessary, and setting up Communist 
totalitarian dictatorships which will be subservient to the 
most powerful existing Communist totalitarian dictatorship. 
Although such organizations usually designate themselves as 
political parties, they are in fact constituent elements of the 
worldwide Communist movement and promote the objec- 
tives of such movement by conspiratorial and coercive tactics, 
instead of through the democratic processes of a free elective 
system or through the freedom-preserviig means employed 
by a political party which operates as an agency by which 
people govern themselves. 

(7) In carrying on the activities referred to in paragraph 
(6), such Communist organizations in various countries are 

organized on a secret, conspirator ial basis and operate to a 
substantial extent through organizations, commonly known 
as Communist fronts, which in most instances are created 
and maintained, or used, i in such manner as to conceal the 
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facts as to their true character and purposes and their mem- 
bership. One result of this method of operation is that such 
affiliated organizations are able to obtain financial and other 
support from persons who would not extend such support if 
they knew the true purposes of, and the actual nature of the 
control and influence exerted upon, such Communist fronts. 

(8) Due to the nature and scope of the world Communist 
movement, with the existence of affiliated constituent ele- 
ments working toward common objectives in various coun- 
tries of the world, travel of Communist members, repre- 
sentatives, and agents from country to country facilitates 
communication and is a prerequisite for the carrying on of 
activities to further the purposes of the Communist move- 
ment. 

(9) In the United States those individuals who knowingly 
and willfully participate in the world Communist move- 
ment, when they so participate, in effect repudiate their 
allegiance to the United States, and in effect transfer their 
allegiance to the foreign country in which is vested the 
direction and control of the world Communist movement. 

(10) In pursuance of communism’s stated objectives, the 
most powerful existing Communist dictatorship has, by the 
methods referred to above, already caused the establishment 
in numerous foreign countries of Communist totalitarian 
dictatorships, and threatens to establish similar dictatorships 
in still other countries. 

(11) The agents of communism have devised clever and 
ruthles. espionage and sabotage tactics which are carried out 
in many instances in form or manner successfully evasive of 
existing law. 

(12) The Communist network in the United States is 
inspired and controlled in large part by foreign agents who 
are sent into the United States ostensibly as attachés of 
foreign legations, affiliates of international organizations, 
members of trading commissions, and in similar capacities, 
but who use their diplomatic or semidiplomatic status as a 
shield behind which to engage in activities prejudicial to the 
public security. 

(13) There are, under our present immigration laws, num- 
erous aliens who have been found to be deportable, many of 
whom are in the subversive, criminal, or immoral classes who 
are free to roam the country at will without supervision or 
control. 

(14) One device for infiltration by Communists is by pro- 
curing naturalization for disloyal aliens who use their citizen- 
ship as a badge for admission into the fabric of our society. 

(15) The Communist movement in the United States is an 
organization numbering thousands of adherents, rigidly and 
ruthlessly disciplined. Awaiting and seeking to advance a 
moment when the United States may be so far extended by 
foreign engagements, so far divided in counsel, or so far in 
industrial or financial straits, that overthrow of the Govern- 
ment of the United States by force and violence may seem 
possible of achievement, it seeks converts far and wide by an 
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extensive system of schooling and indoctrination. Such 

reparations by Communist organizations in other countries 
— aided in supplanting existing governments. The Com- 
munist organization in the United States, pursuing its stated 
objectives, the recent successes of Communist methods in 
other countries, and the nature and control of the world 
Communist movement itself, present a clear and present 
danger to the security of the United States, and to the 
existence of free American institutions, and make it necessary 
that Congress, in order to provide for the common defense, 
to preserve the sovereignty of the United States as an inde- 
pendent nation, and to guarantee to each State a republican 
form of government, enact appropriate legislation recognizing 
the existence of such worldwide conspiracy and designed to 

revent it from accomplishing its purpose in the United 
States. 


3. Protection or INTERNAL SEcURITY—THE FBI 


Espionage itself is not new in international relations. The spy 
system of learning the strength of enemy war forces, and the dis- 
position and plans for their use and deployment, has been used from 
time immemorial. Even, however, when used in this historical way, 
the system was so malign that even the most enlightened nations im- 

osed the death penalty on spies taken and convicted in time of war. 

‘his drastic penalty was not usually imposed for spying in time of 
peace, but the menace was recognized and strenuous efforts made to 
combat its dangers. 

The United States depends upon the Federal Bureau of Investiga- 
tion to protect its internal security against espionage, sabotage, spying, 
etc. In 1941 the appropriation for the FBI was just under $15 million, 
leaping to $49 — before the end of World War II and for the 
current year of 1956 it has risen to $89 million. The detailed figures 
of appropriations for the FBI from 1941 to 1956 are as follows: 


Federal Bureau of Investigation appropriation history 








Fiscal year | Amount [i Fiscal year Amount 
i i 
i — ——— — — ——— — 
CATRE u Nai $47, 665, 800 
24, 965, 000 ji Ee A * 52, 780, 141 
41, 458,000 |} 1951_._...___. 69, 272, 000 
| 46, 708, 000 || 1952.....---- --| _ 90, 000, 000 
CAE TE Si cieincanknkstiannnesqegadedtuess 1 70, 254, 000 
37, 078, 000 | | n a A a 77, 000, 000 
I — 81, 002, 000 
49, 325, 000 || OCG nni Ao aa a 88, 000, 000 
u 


1 Adjusted to reflect transfer of employee and applicant security investigations to Civil Service Commis- 
sion, State Department, Atomic Energy Commission, ete. 


A study of these figures will indicate the importance which the 
Congress has placed upon the need for protecting our internal security. 
Appropriations for the FBI are now twice what they were during the 
actual conflict of World War Il. 

From the chart in the Record ™ it will be noted that the cost of 
employee security-type investigations conducted by the FBI and paid 
for from the direct approptiations amounted to slightly over $2 million 

12 Record, pt. I, p. 967. 
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for fiscal 1955, when its total appropriation was over $81 million. 
The comparative figures for fiscal 1948 were over $18 million for 
employee security-type investigations against a total appropriation of 
slightly over $49 million. 

The sharp reduction in the amounts paid from direct FBI appropria- 
tions for employee security-type investigations after the fiscal year 
1952 was due to two factors: (1) Reimbursements to the FBI by the 
various departments and agencies for whom the investigations were 

conducted; and (2) the enactment of Public Law 298 ™ in April of 
1952 which provided for certain investigations by the Civil Service 
Commission in lieu of the Federal Bureau of Investigation. 

Hence, for fiscal year 1955 the Federal Bureau of Investigation had 
a net appropriation ‘for its activities other than employee security-type 
investigations of close to $79 million compared to close to $31 
million in fiscal 1948. 


4. Tue Purpose or A SECURITY PROGRAM 


When the people of the United States and their Government were 
forced to realize the import and implications of those who molded 
and those who spoke for international communism, and, when faced 
with the clear evidence of the existence of Communist domination of 
nation after nation of free people through the use of infiltration, sub- 
version or corruption of their own nationals, we were alerted to the 
dire threats that these methods might be used in our own Nation, both 
in and outside of Government circles. 

The efforts of the executive department of the Government to pro- 
tect against disloyal or subversive employees prior to the issuance of 
Executive Order 10450 will be covered under another subtitle. 

Of the general purpose of a Government employees security pro- 
gram at this time the chairman” has said: 


It is to protect our Government from the Communists. 
That is one thing that we all are after and for that reason 
we want to strengthen and improve it and seek trained 
officials in the security offices of this Government. 

And Senator Carlson © stated in the same public hearing: 

In the first place, I think that all will agree that this Nation 
and its Government are confronted with an international 
conspiracy dedicated to our destruction and to the subversion 
of our democratic institutions. * * * In the face of this 
situation, no prudent observer will doubt that a strong and 
effective security program is necessary. 


The Chairman of the Civil Service Commission, Mr. Philip Young" 


stated: 


The objective of the program is to make sure that there 
is no employee on the Federal payroll nor any applicant 
appointed who can, because of his position, endanger the 
national security. W orking for the American people is a 
privilege and not a right. * * * The American people must 

13 Public Law 298, 82d Cong., ch. 159, 2d sess., April 5, 1952. 
4 Record, pt. I, pp. 941-942. 


% Record, pt. I, p. 941. 
1 Record, pt. I, p. 683. 
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be assured that Federal employees are persons of integrity, 
high moral character, and unswerving loy alty to the United 
States. 


Administrator, Bureau of Security and Consular Affairs, Depart- 
ment of State, Mr. Scott McLeod,” in an article in the U. S. News & 
World Report of February 12, 1954, stated: 


The system is not designed primarily to detect spies, it is 
designed to eliminate potential spies as well and to protect 
the integrity of the Government service. 
Mr. McLeod * also referred in his testimony before the committee 
to— 
This matter of an international conspiracy that is trying 
to penetrate our Government. 


And to the: 


Duty of trying to protect the welfare of all the people 
in the light of that conspiracy. 


Then adding: 


So we are not trying to prove that a man has done some- 
ing; we are trying to make a studied, calculated judgment as 
to whether his past activity renders him a risk in the future. 

Of course, future events are not susceptible to present 
proof. That is the dilemma that confronts us all the time. 


At another point in this article, Mr. McLeod ® stated: 


We are trying to protect the Government from what may 
occur in the future. 


Mr. Irving Ferman, director, Washington office, American Civil 
Liberties Union, presented for the record a statement by the chairman 
of their board, Mr. Ernest Angell,” which stated: 


Since 1945, when the conflict between the Communists and 
the free world was joined, the Nation has been exposed to a 
plethora of security action. There is no quarrel with the 
purpose of such action, to preserve our national security, 
for there is ample historical evidence to emphasize the need 
for our free society to remain on guard against Communist 
infiltration and subversion. 


And again: *! 


We realize that the Government quite properly seeks to 
protect itself against the presence in sensitive positions of 
persons who are disloyal, or of those of complete loyalty 
where other reasons might make their presence in a sensitive 
position a real danger to our national security. 


In a memorandum submitted to the subcommittee by Mr. John 
Phelps,” secretary, scientists committee on loyalty and security, 


1? Record, pt. I, p. 658. 
16 Record, pt. I, pp. 653-654. 
1 Record, pt. I, p. 664. 
* Record, pt. I, p. 922. 
21 Record, pt. I, p. 923. 
22 Reeord, pt. I, p. 918. 
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Federation of American Scientists, he stated: 


The aim of a personnel security program is to make certain 
that individuals who might, accidentally or intentionally, 
compromise our security are kept from positions where they 
could do appreciable damage. It is necessary to distinguish 
clearly between this precise meaning of security, on the one 
hand, and the general principle that persons ‘of doubtful 
loyalty should not work for or be supported by the Govern- 
ment even though no real questions of sec urity are involved, 
on the other hand. It is important to realize that the pos- 
sible employment of a handful of persons of doubtful loyalty, 
provided of course that all suitability standards are met, in 
strictly insensitive positions where they could do only infini- 
tesimal damage, constitutes more of a threat to our national 
pride than to our real security. * * * 

The personnel security standards applied to a position 
should be in proportion to the damage that an individual 
holding that position could cause. This damage almost 
always takes 1 or more of 3 forms: 


(1) Information of value may be transmitted, or at 
least made available to a potential enemy. Personnel 
security programs are usually most conscious of this 
type of damage. 

(2) Efforts of various kinds may be made to cripple 
an activity essential to our defense or security. 

(3) Goverament policies or actions may be deliber- 
ately designed to work against the best interests of the 
United States. 

It is clear that each of these three forms of possible 
damage must be considered in evaluating the sensitivity of 
positions. 


The memorandum of Mr. Phelps * continued at a later point: 


It is important to note that the emphasis in personnel 
screening should be upon the damage that individuals or, at 
most, very small groups could do in their jobs. * * * The 
point is often made that almost any Government employee 
can, to some extent, compromise our security. With this 
statement there can be no argument. A Communist post- 
man could fail to deliver his mail, and a Communist clerk- 
typist could ruin the bookkeeping of a Government office. 
Such incidents would be embarrassing and perhaps costly. 
But in the United States we can be sure that there are not 
enough Communist postmen to cripple the operation of the 
Post Office, or enough Communist clerk-typists to disrupt 
the fiscal operations of the Government. We may thus 
consider routine mail delivery and routine clerical work 
as insensitive jobs for purposes of security screening. It 
is also clear that any individual, inside or outside the Govern- 
ment, employed or unemployed, can do some damage to 
our security if he is disloyal and if he really tries. There is 
clearly no feasible way to detect all such doubtful persons, 
but we may be sure that their number is small. We can only 
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FEDERAL EMPLOYEES’ SECURITY PROGRAM 13 


do the best we can to focus our attention on those individuals 
in positions where they could do a great deal of harm. 


A Securiry ProGRAM Consistent Wira FAIR PLAY 


While the activities of subversion, infiltration and sabotage can and 
do operate in every area where their malevolence may bear their 
destructive fruits, it is quite apparent that an attractive field for their 
cultivation with promise of early harvest, if successful, is the field of 
Federal employment. 

It must, therefore, be recognized that extraordinary measures must 
be taken to meet and, if possible, to forestall the threats of Communist 
infiltration. But such security programs as are necessary to protect 
the Government must, if possible, be accomplished with the minimum 
sacrifice of fundamental constitutional rights of our individual 
citizens. 

Fair play and constitutional rights are almost synonomous in the 
mind of the United States citizens. They may be proud of their 
ancestry, though not certain of it. But they can be both proud and 
certain of their inheritance—a form of government in which the 
“blessings of liberty” constitute the keystone. 

There is much wisdom in the concluding paragraph of an editorial 
in the New York Times of August 16, 1955, under the heading ‘‘Secu- 
rity and Reason” 


Security is essential ; but our country is not so endangered by 
the miserable little band of Communists and fellow-sub- 
versives who still persist that we can afford to forget for one 
minute—or in one instance—the principles on which our 
Republic is founded. 


Likewise the sage advice of Attorney Benjamin Wham of Chicago, 
Ill., writing in the American Bar Association Journal.” 


In recent years à vociferous minority has urged the im- 
portance of individual rights over internal security while an 
equally vociferous minority has urged the greater importance 
of national security. I feel sure that the members of the legal 
profession are squarely in the middle of the road and believe 
that national security and individual rights are equally im- 
portant. 

* * * * * 


* * * T respectfully suggest that we forego name-calling 
and pet slogans and adopt a middle of the road program in 
which we have equal concern for national security and indi- 
vidual rights. 


A Commission on Organization of the Executive Branch of the 
Government, in its Task Force Report on Personnel and Civil Service * 
aptly described the security question as follows: 


Any discussion of the prestige of the public service and 
the morale and efficiency of Federal employees today must 
take due notice of the security problem. It has two aspects. 
One is the need to counter and check the espionage of foreign 


% October 1955, vol. 41, No. 10, pp. 888-890. 
%8 February 1955, p. 121. 
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powers. This is a real problem, and administratively a 
very difficult problem. The administrative difficulties have 
been complicated, however, by the second aspect of the prob- 
lem, the political issue of ‘(Communists in Government.” 
Since it seems doubtful that spies can be apprehended by de- 
bate, it is greatly to be hoped that the argument may be 
concluded promptly; for the character of the debate, if such 
it can be called, has undoubtedly damaged the morale of the 
Federal service. This seems quite clear to the task force. 


Former Senator Harry P. Cain * expressed the earnest prayer that 


everybody in positions of leadership and authority within the Gov- 
ernment, the Congress, and throughout the Nation: 


* * * will seek the establishment of security systems, 
the policies of which are tied firmly to the highest possible 
common denominator—the rights which keep free the com- 
mon man and enable him to be self-respecting. 


Mr. John Phelps,” Secretary, Scientist Committee on Loyalty and 
Security, Federation of American Scientists, stated: 


The principle that the national security and the common 
welfare must come first is not incompatible with the tradi- 
tional concept of “innocent until proved guilty.”’ 


And it should be pointed out that one of the two “whereas” clauses 
at the beginning of Executive Order 10450 * reads as follows: 


Whereas the American tradition that all persons should 
receive fair, impartial, and equitable treatment at the hands 
of the Government requires that all persons seeking the 
privilege of employment or privileged to be employed in the 
departments and agencies of the Government be adjudged 
by mutually consistent and no less than minimum standards 
and procedures among the departments and agencies gov- 
erning the employment and retention in employment of 
persons in the Federal service. 


6. CHANGING STANDARDS UNDER THE LOYALTY SECURITY-SUITABILITY 
PROGRAM 


In October of 1941, the Attorney General of the United States ” 
directed the Federal Bureau of Investigation to investigate complaints 
made against ‘Federal employees alleged to be disloyal.” 

In 1940 and 1942 Congress passed legislation * providing that sec- 
tion 652 of the act of August 24, 1912 (Lloyd-LaFollette Act) shall 
not apply to any civil-service employee of the War or Navy Depart- 
ments or of the Coast Guard whose immediate removal is, in the 
opinion of the Secretary concerned: “Warranted by the demands of 
national security.” 

Executive Order No. 9300 * of February 5, 1943, established an 
Interdepartmental Committee applying to all agencies, except those 

% Record, pt. I, p. 77. 

7 Record, pt. I, p. 910. 

% Record, pt. I, p. 27. 

#2 Record, pt. IL, p. 1332. 

3% Public Law 671, 76th Cong., 3d sess., June 25, 1940; sec, 3 of Public Law 808, 77th Cong., 2d sess., 56 


Stat. 1053; 5 U. S. C. 652. 
3! Record, pt. II, p 1363, Federal Register, vol. 11, No. 231, Nov. 27, 1946. 
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previously covered by Public Law 808, to serve as an advisory and 
coordinating agency in all matters pertaining to investigation and 
disposition of complaints of ‘“‘Subversive activity on the part of 
employees of the executive branch of the Federal Government.” 
This committee dealt only with employees then working for the 
Government and it is reported ? that it regarded an employee as 
subject to removal only if it were established that the employee was: 


A member of an organization advocating the overthrow of 
the Government by force or violence, or 

Personally so advocates the overthrow of the Government 
by force or violence. 


However, the standard of the Civil Service Commission during 
1943 and 1944 for holding applicants unqualified for Federal service 
was if there was ‘reasonable doubt as to his loyalty to the Govern- 
ment,” 

Executive Order No. 9806 ® of November 25, 1946, in creating the 
President’s Temporary Commission on Employee Loyalty, provided 
for an investigation of Government employees and “applic ants and 
several times used the phrase: “Disloyal or subversive persons. 7 

The President, in March of 1942, acting through the Civil Service 
Commission issued war-service regulations spec ifying that one of 
the grounds on which a person could or would be disqualified for 
employ ment in the Federal service was: 


The existence of a reasonable doubt as to his loyalty to 
the Government of the United States, 


In 1946 a subcommittee of the House Civil Service Committee.” 
pursuant to House Resolution 66 reported that it is of vital importance 
to our country that those employed in all departments of Federal 
service “Be of high integrity and unquestioned loyalty to our Gov- 
ernment.” 

The Atomic Energy Act of 1946 provided that except in emer- 
gencies no individual shall be employed by the Atomic Energy 
Commission until the Federal Bureau of Investigation shall have 
made an investigation and report to the C ommission on the: “char- 
acter, associations, and — of such individual.” 

Executive Order No. 9835" of March 21, 1947 (pt. V) provided 
that the standard for the — of employment or the removal from 
employment in an executive department or agency: 


On grounds relating to loyalty shall be that, on all the 
evidence, reasonable grounds exist for belief that the person 
involved is disloyal to the Government of the United States. 


Executive Order No. 10241 * amended the above Executive Order 
9835 and the quoted portion to read: 


On grounds relating to loyalty shall be that, on all the 
evidence, there is a reasonable doubt as to the loyalty of the 
person involved to the Government of the United States. 


% Congressional Record, July 20, 1946, p. 9602. 
3 Record, pt. II, p. 1330; Federal Register, vol. 11, No. 231, November 27, 1946. 
** Record, pt. II, p. 1332. 
* Record, pt. Il, p. 1334: also see Congressional Record, July 20, 1946, pp. 9601-9604. 
% Public Law 585, 79th Cong., ch. 724, 2d sess., August 1, 1946. 
? Record, pt. I, pp. 23-27 at p. 26. 
* Record, pt. I, p. 27. 
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Meantime on May 10, 1950, Congress passed the act establishing 
the National Science Foundation providing for an investigation of 
the Foundation employees by the Federal Bureau of Investigation 
(later changed to the Civil Service Commission)” prior to such 
employee having access to restricted information or property and a 
determination by the Foundation that such individual to have access 
to information or property of a restricted nature will not: “Endanger 
the common defense and security.” 

On August 26, 1950, the Congress enacted Public Law 733 # 
which provided that the head of an agency may terminate the employ- 
ment of a suspended employee whenever he shall determine that such 
termination is ‘‘necessary or advisable in the interest of the national 
security of the United States.” 

While the termination authority heretofore quoted uses the phrase 
“necessary or advisable in the interest of the national security of the 
United States” the fore part of the act granting absolute discretion to 
a department or agency head to suspend states that he can do so: 
“When deemed necessary in the interest of national security.’ 

The first proposal for a law such as Public Law 733 was drafted by 
the Defense Department and introduced at its request. 

There is perhaps no direct legal inter pretation of the phrase “neces- 
sary in the interest of national security” but a close analogy appears 
in Executive Order 9102 which created the War Relocation Au- 
thority covering removal of Japanese aliens and citizens of Japanese 
extraction from the west coast. This order recited that it was made 


in order to provide for the removal from designated areas of 
persons whose removal is necessary in the interests of national 
security. 
Here we find the exact phrase “in the interests of national security” 
except for the use of the plural for “‘interest.’”’ In construing this 
Executive order and previous orders and legislation on the subject 
Justice Douglas, in Ex Parte Mitsuye Endo,* said: 


The purpose and objective of the act and these orders are 
plain. Their single aim was the protection of the war effort 
against espionage and sabotage. It is in the light of that 
one objective that the powers conferred by the orders must be 
construed. 


Executive Order No. 10450 “ signed on April 27, 1953, and effective 
May 28, 1953, made the standard or criteria even more onerous by 

roviding that investigations conducted pursuant to the order shall 

e designed to develop information as to whether the employment or 
retention in employment of a person: “Is clearly consistent with the 
interests of the national security.” 

Critical of this, the present criteria for Federal employment, were 
the remarks of Mr. John Phelps,* secretary, Scientist Committee on 
Loyalty and Security, Federation of American Scientists, who said: 


An individual may be required to rebut specific charges 
that he is disloyal, indiscreet, dishonest, or susceptible to 


% 42 U. 8. C. 1874; 64 Stat. 149. 

40 Record, pt. I, pp. 20-21. 

«1 Public Law 298, 82d Cong., ch. 159, 2d sess., April 5, 1952. 
a7F,R. Poa Mar 18, 1942. 

#323 U.S 

“4 Adly pt. aC pp. 27-31. 

# Record, pt. i, p. 910. 
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coercion but he should not, in addition, be expected to make 
an affirmative demonstration that his employment is clearly 
consistent with the interests of national security. The 
principle that the national security and the common welfare 
must come first is not incompatible with the traditional con- 
cept of “innocent until proved guilty.” 


Thus under the “clearly consistent” criteria or standard all doubts 
are resolved in favor of the Government. In his recent book, John 
Lord O’Brian “ said: 


In fact, if there is any presumption recognized in this 
field, it would seem to be a presumption of guilt. As I have 
said, the present. Executive order requires an affirmative 
finding that employment shall be clearly consistent with na- 
tional security. And this qualification is generally inter- 
preted to mean that every doubt must be resolved in favor of 
the Government. 


In enacting the Mutual Security Act of 1954,“ the Congress pro- 
vided that no citizen or resident of the United States may be ‘employed 
for a period to exceed 3 months unless such individual either has been 
investigated by the Civil Service Commission or the Federal Bureau of 
Investigation or by a military intelligence agency. If the person is 
investigated by a military intelligence agency the Secretary of De- 
fense must certify in writing that he believes such individual “is loyal 
to the United States,” and must file copies with the House Committee 
on Foreign Affairs and the Senate Committee on Foreign Relations. 

In the case of investigations by the Civil Service Commission or 
the Federal Bureau of Investigation as to specific positions which 
have been certified by the Director as being of a high degree of im- 
portance or sensitivity or in case the investigation de velops data 
reflecting that the individual is of ‘ ‘questionable loyalty,” a report 
must likewise be filed with the Senate and House committees. In 
such a case employment cannot exceed 3 months unless the Director 
certifies to the Senate and House committees that after full considera- 
tion of the report he believes such individual is— 


loyal to the United States, its Constitution, and form of 
government, and is not now and has never knowingly been a 
member of any organization advocating contrary views. 


7. LEGISLATIVE AND ADMINISTRATIVE EFFORTS TO PROTECT THE 
NATIONAL Security AGAINST SUBVERSIVE AND DANGEROUS 
EMPLOYEES 


Prior to 1939 the executive branch of the Federal Government as 
a whole was not familiar with nor had any occasion to promulgate 
standards for testing the loyalty of applicants or emplovees to their 
Government.® 

Former Solicitor General Philip B. Perlman pointed out that 
prior to the issuance of Executive Order 10450 on April 27, 1953, 
Federal civilian officers and employees could be separated from em- 


4¢ National Security and Individual Freedom, 1955. 
4 Public Law 665, 83d Cong., ch. 937. 

4# Congressional Record, July 20, 1946, p. 9602. 

# Record, pt. I, pp. 108-109. 
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ployment under the authority of the provisions of the following law 
and loyalty program: 
First, the Lloyd-La Follette Act ts Stat. 555, 1912, as 
amended by 62 Stat. 354, 1948, 5 U.S. C. A. sec. 652 (a)) 
and various related laws, Executive piace and regulations, 
including especially the regulations adopted by the Civil 
Service Commission.” * * * 
Second, the loyalty program, established by Executive 
Order 9835, March 21, 1947, as amended. 


The first legislation ®© dealing with the question of protecting the 
Government from employees who are subversive or dangerous to the 
national security, or potentially so was contained in section 9A *! of 
the Hatch Act enacted in 1939. That legislation made it unlawful 
for any person whose compensation is paid from funds authorized or 
appropriated by any act of Congress— 
to have membership in any political party or organization 
which advocates the overthrow of our constitutional form of 
government in the United States. 


In 1940, Civil Service Commission Form 8 asked the following 
question: 
Are you a member of any political party or organization 
which advocates the overthrow of the constitutional form of 
government in the United States? 


Title I of tbe Alien Registration Act of 1940 ® related to certain 
prohibitions against subversive activities. Its relationship to the 
immediate question is a provision that: 


No person convicted of violating any of the provisions of 
this title shall, during the five years next following his convic- 
tion, be eligible for employment by the United States, or by 
any department or agency thereof (including any corporation 
the stock of which is wholly owned by the United States). 


Pertinent provisions against subversive activities is contained in 
the parts of sections 1 and 2 quoted below: 


SECTION 1. (a) It shall be unlawful for any person, with 
intent to interfere with, impair, or influence the loyalty, 
morale, or discipline of the military or naval forces of the 
United States— 


(1) to advise, counsel, urge, or in any manner cause 
insubordination, disloyalty, mutiny, or refusal of duty by 
any member of the military or nav “al forces of the United 
States; or 

(2) to distribute any written or printed matter which 
advises, counsels, or urges insubordination, disloyalty, 
mutiny, or refusal of duty by any member of the military 
or naval forces of the United States. 


(b) For the purposes of this section, the term “military 
or naval forces of the United States” includes the Army of 


%® Record, pt. I, p. 975; act of Aug. 2, 1939, 53 Stat. 1148. 

& Sec. 9A specifically repealed by P ublic Law 330, 84th Cong. However, Public Law 330 covers the 
same subject. 

® Record, pt. I, p. 1009. 

8 Public Law 670, 76th Cong., ch. 439, 3d sess., June 28, 1940. 
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the United States, as defined in section 1 of the National 
Defense Act of June 3, 1916, as amended (48 Stat. 153; 
U.S.C. title 10, sec. 2), the Navy, Marine Corps, Coast Guard, 
Naval Reserve, and Marine Corps Reserve of the United 
States; and, when any merchant vessel is commissioned in 
the Navy or is in the service of the Army or the Navy, 
includes the master, officers, and crew of such vessel. 
Sec. 2 (a) It shall be unlawful for any person— 


(1) to knowingly or willfully advocate, abet, advise, 
or teach the duty, necessity, desirability, or propriety of 
overthrowing or destroying any government: i in the 
United States by force or violence, or by the assassina- 
tion of any officer of any such government. 

(2) with the intent to cause the overthrow or destruc- 
tion of any government in the United States, to print, 
publish, edit, issue, circulate, sell, distribute, or publicly 
display any written or printed matter advocating, advis- 
ing, or teaching the duty, necessity, desirability, or 
propriety of overthrowing or destroying any government 
in the United States by force or violence; 

(3) to organize or help to organize any society, group, 
or assembly of persons who teach, advocate, or encour- 
age the overthrow or destruction of any government in 
the United States by force or violence; or to be or be- 
come a member of, or affiliate with, any such society, 
group, or assembly of persons, knowing the purposes 
thereof. 


MANDATES IN APPROPRIATION ACTS 


On July 1, 1941, there was added to all appropriation acts a man- 
date which prov ided that no part of any appropriation shall be used 
to pay the salary or wages of any person who advocates, or who is a 
member of an organization that advocates, the overthrow of the 
Government of the United States by force or violence. This mandate 
is still in effect. Some of the later appropriation acts are listed in the 
footnote.™ 

In July of 1941 Civil Service Commission ® form 8 was changed 
to make specific mention of “any Communist or German Bund organ- 
ization’? and was also broadened to include membership or affiliation 
with any group which “lends support to any organization or movement 
advocating the overthrow of our constitutional form of government in 
the United States.” 


4 83d Congress: Second Supplemental Appropriation Act, 1954 (68 Stat. 25, No. 501, Public Law 304, 83d 
Cong.); Third Supplemental Appropriation Act, 1954 (68 Stat.92, No. 1201, Public Law 357); Independent 
Offices Appropriation Act, 1955 (68 Stat. 298, No. 301, Public Law 428); Civil Functions Appropriation Act, 
1955 (68 Stat. 333, No. 102, Public Law 453); Departments of State, Justice, and Commerce and the United 
States Information Agency Appropriation "Act, 1955 (68 Stat. 433, No. 601, Public Law 471); Supplemental 
Appropriation Act, 1955 (68 Stat. 831, No. 1312, Public Law 663); Treasury, Post Office, — pa 
Bank, and Reconstruction Finance Corporation Appropriation Act, 1955 (68 Stat. 151, No. 401, Public 
374); Department of Defense Appropriation Act, 1955 (68 Stat. 353, No. 718, Public Law 458); Legislative- 
Judiciary Appropriation Act, 1955 (68 Stat. 412. No. 301, Public Law 470); Departments of Labor, and Health, 
Education, and Welfare Appropriation Act, 1955 (68 Stat.447, No. 701; Public Law 472); Mutual Security 
Appropriation Act, 1955 (68 Stat. 1225, No. 113, Public Law 778); Department of Agriculture and Farm Credit 
Administration Appropriation Act, 1955 (68 Stat. 319, No. 507, Public Law 437); Interior Department Appro- 

riation Act, 1955 (68 Stat. 375, No. 401, Public Law 465); District of Columbia Appropriation Act, 1955 (68 
_ —5 No. 3, Public Law 468); Supplemental Appropriation Act, 1955 (68 Stat. 828, No. 1302, Public 

w ; 

84th Congress: Urgent Deficiency Appropriation Act, 1955 (69 Stat. 6, No. 401, Public Law 3); Second 
Sup lemental 3 4s Act, 1955 (69 Stat. 43, No. 1402, Public Law 24). 
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In April 1942, when form 57 was substituted for form 8, the Civil 
Service Commission * form wording was changed to read: 


Do you advocate or have you ever advocated, or are you 
now or have you ever been a member of any organization that 
advocates the overthrow of the Government of the United 
States by force or violence? 


A “yes” or “no” answer was required, with the further requirement 
that “if so, give complete details under item 45.’ 

Section 18.2 (c) (7) of the Civil Service War Regulations, adopted 
in 1942, makes the existence of a reasonable doubt as to an individual’s 
loyalty to this Government cause for the denial of employment o 
removal. 

During the war,” and thereafter, certain sensitive agencies had 
authority conferred upon them by the Congress to deal with such 
cases and to act swiftly in their own discretion. Public Law 808,5 
following Public Law 671, 76th Cong., June 25, 1940, provided that 
employees of the War and Navy Departments and of the Coast 
Guard, could be summarily removed by the Secretary concerned, if 
he considered such removal to be “warranted by the demands of 
national security.” Section 3 of the law, which section was repealed 
in 1950, reads as follows: 


Sec. 3. The provisions of section 6 of the Act of August 
24, 1912 (37 Stat. 555; U.S. C., title 5, sec. 652), shall not 
apply to any civil-service employee of the War or Navy 
Departments or of the Coast Guard, or their field services, 
whose immediate removal is, in the opinion of the Secretary 
concerned warranted by the demands of national security, 
but nothing herein shall be construed to repeal, modify, or 
suspend the proviso in that section. Those persons sum- 
marily removed under the authority of this section may, if 
in the opinion of the Secretary concerned, subsequent in- 
vestigation so warrants, be reinstated, and if so reinstated 
may, in the discretion of the Secretary concerned, be allowed 
compensation for all or any part of the period of such re- 
moval in an amount not to exceed the difference between 
the amount such person would normally have earned during 
the period of such removal, at the rate he was receiving on 
the date of removal, and the interim net earnings of such 
person: Provided, That within thirty days after such removal 
any such person shall have an opportunity personally to 
appear before the official designated by the Secretary con- 
cerned and be fully informed of the reasons for such removal, 
and to submit, within thirty days thereafter, such statement 
or affidavits, or both, as he may desire to show why he should 
be retained and not removed. 


Following the enactment of the appropriation riders, beginning with 
the fiscal year 1942, which riders provided that no part of any ap- 
propriation shall be used to pay the salary or wages of any person 
who advocates the overthrow of the Government of the United States 
by force or violence the Civil Service Commission began loyalty 

* Record, pt. I, p. 1010. 
st Record, pt. I, p. 975. 


s Public Law 808,77th.Cong., Dec. 17, 1942, ch. 739, 
# Public Law'733, 64 Stat. 477, Aug. 26, 1950, 
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investigations.” The Commission found no difficulty in holding 
persons that actively associated with groups or organizations whose 
primary loyalty was to the Nazi, Fascist, or Japanese Government or 
who were members of the Communist Party, were those who came 
within these prohibitions. However, it should be noted that the 
power of the Civil Service Commission applied only to applicants for 
a position with the Federal Government, or persons appointed subject 
to investigation. It did not include those employees whose initia[ 
employment in the Federal services may have been approved, in some 
instances, years before, and concerning whom some question was 
later raised as to their loyalty to the Government. This point of 
view was taken because of a belief that a Supreme Court decision ® 
recognized as a principle of law that the head of a department or 
agency is the only person who can effectuate removal after an em- 
ployee’s qualifications for initial employment had been cleared. 

No doubt it was to fill this gap that the Attorney General in October 
of 1941 directed the Federal Bureau of Investigation to investigate 
complaints which had been made against several thousand per- 
manent employees. The Federal Bureau of Investigation conducted 
the necessary investigations and reported to the agency in which the 
employee was working. The reports thus rendered contained no 
recommendations. Some of the departments to which these reports 
were sent indicated a desire to receive from a central source some 
advice in the handling of these reports. The Attorney General in 
April 1942, set up the Interdepartmental Committee on Investigations. 

This committee distributed information to the departments and 
agencies regarding the procedures followed by the Federal Bureau of 
Investigation and the nature and purpose of its reports and the 
necessity for establishing sound procedures within the departments 
and agencies for reaching decisions, relative to employees on whom 
reports were submitted. 

On February 5, 1943, the President signed Executive Order No. 
9300% which established in the Department of Justice an Interde- 
partmental Committee consisting of five members from among the 
officers or employees of the departments, independent establishments 
and agencies of the Federal Government. Section 3 of the order® 
reads: 


The Committee shall serve as an advisory and coordinating 
agency in all matters pertaining to the investigation and dis- 
position of complaints of subversive activity on the part of 
employees of the executive branch of the Federal Govern- 
ment excepting those who are on conditional appointment 
subject to the results of an investigation which is still pend- 
ing, and shall initiate such measures as are best suited in its 
judgment to assure fair and prompt disposition of com- 
plaints and to protect the interests of the Government of 
the United States: Provided, however, That the Committee 
shall take no action concerning employees of the Department 
of the Navy or the Department of War except upon request 
from the Secretary of the Navy or the Secretary of War, 
respectively. 


® Congressional Record, July 20, 1946, p. 9602. 


i Myers v. U. S. 272 U. S. 52, 30. 30 Op. Atty. Gen. 79, 83. 
#2 Federal Register, vol. 8, No. 27, February 9, 1943. 
* Record, pt. II, p. 1363. 
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It is reported ™ that the Interdepartmental Committee regarded an 
employee as subject to removal only if it were established that the 
employee was: 


1. A member of an organization advocating the overthrow of 
the Government by force or violence, or 

2. Personally so advocates the overthrow of the Government by 
force or violence. 


This was a different standard than that used at the time by the Civil 
Service Commission which held applicants unqualified for Federal 
service if there is: “reasonable doubt as to his loyalty to the Govern- 
ment.” 

Prior to 1944 the Civil Service Commission, in considering appli- 
cants and those employees appointed subject to investigation, used the 
following general procedure.” 


When an individual is authorized for placement in one of the 
positions to which appointments are subject to investigation, 
the case is then assigned for investigation. The job of the in- 
vestigators was to get information; they were not permitted to 
make recommendations. 

2. If derogatory information bearing on loyalty was developed, 
the regional office having control of the case called in the appointee 
to permit him to present his side of the case. The case was then 
referred to a rating unit composed of persons who had no con- 
nection with the investigation. These persons studied the evi- 
dence and made recommendations which were eventually passed 
on Pag the members of the Civil Service Commission. 

. If the decision was to declare the appointee ineligible, the 
— y was directed to terminate his services. 

. An appeal was permitted to the Commission’s Board of 
Taa and Review. 

Following the appeal, the Commissioners acted on the recom- 

mendation of the Board of Appeals. 


In the spring of 1944 the Civil Service Commission created a full- 
time Loyalty Rating Board and put into effect new procedures. The 
principal difference in the new procedure was that if derogatory 
information was developed bearing on loyalty, the civil-service re- 
gional office immediately referred the case to the Loyalty Rating 
Board. The Loyalty Rating Board then analyzed the evidence and 
prepared a series of interrogatories addressed to the person under 
investigation which served to acquaint this person with the derogatory 
information and to permit him, by replying to the questions in writing, 
and under oath, to present his side of the case to the Commission. 
The person being r investigated was also permitted to appear before 
the Loyalty Rating Board if he so desired. The Loyalty Rating 
Board then made recommendations to the Commission. 

Form 57 continued in use in approximately the same form as in 
1942 down through the year 1946.° In November of 1947 the 
question was broken up into three separate questions as follows: 


Are you now, or have you ever been, a member of the 
Communist Party, USA, or any Communist or ganization? 
(Yesorno.) Are you now, or have you ever been, a member 
of a Fascist organization? (Yes or no.) Are you now, or 

« Congressional Record, July 20,1946, p. 9602. 


ês Congressional Record, July 20, 1946, p. 9602. 
® Record, pt. I, p. 1010. 
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have you ever been, » member of any organization, associa- 
tion, movement, group, or combination of persons which 
advocates the overthrow of our constitutional form of govern- 
ment, or of an organization, association, movement, group, 
or combination of persons which has adopted a policy of 
advocating or approving the commission of acts of force or 
violence to deny other persons their rights under the Constitu- 
tion of the United States or of seeking to alter the form of 
government of the United States by unconstitutional 
means? (Yes or no.) 


——— — 


The form contains this further language: 


If your answer to question 27, 28, or 29, above, is “yes”, 
state in item 39 the names of all such organizations, associa- 
tions, movements, groups, or combination of persons and 
dates of membership. Give complete details of your activi- 
ties therein and make any explanation you desire regarding 
your membership or activities therein. 


At the present time, and, since May of 1954 the 3 questions and the 
requirement for explanation if any of the 3 questions are answered in 
the affirmative, are as follows: 


Are you now, or have you ever been, a member of the 
Communist Party, USA, or any Communist organization? 

24. Are you now, or have you ever been, a member of a 
Fascist organization? 

25. Are you now or have you ever been a member of any 
foreign or domestic organization, association, movement, 
group, or combination of persons which is totalitarian, 
Fascist, Communist, or subversive, or which has adopted, or 
shows, a policy of advocating or approving the commission 
of acts of force or violence to deny other persons their rights 
under the Constitution of the United States, or which seeks 
to alter the form of government of the United States by un- 
constitutional means? 


The form requires explanatory data if any of the three questions 





į are answered in the affirmative, stating: 

y $ If your answer to questions 23, 24, or 25 is “yes,” state 

1 4 on a separaie sheet to be attached to and made a part of this 

r i application the names of all such organizations, associations, 

y ; movements, groups, or combinations of persons and dates of 

b F membership. Give complete details of your activities therein 

L. a and make any explanation you desire regarding your member- 

e X ship or activities. 

8 4 The Atomic Energy Act © of 1946 provided that except in case of an 
‘ emergency, no individual shall be employed by the Atomic Energy 

a Commission until the Federal Bureau of Investigation ® shall have 


made an investigation and report to the Commission ‘‘on the character, 

n associations, and loyalty of such individual.” 

3 Practical summary powers are given in another section which 
empowers the Atomic Energy Commission to appoint and fix the 
compensation of officers and employees. It provides: 


* Act of Aug. 1, 1946, ch. 724, 2d, 42 U. S. C. 1812. 
#8 Public Law 298, 82d Cong., ch. 159, 2d sess., of Apr. 5, 1953, changed this to the Civil Service Commission, 
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Such officers and employees shall be appointed in accord- 
ance with the civil-service laws and their compensation fixed 
in accordance with the Classification Act of 1923, as amended, 
except that to the extent the Commission deems such action 
necessary to the discharge of its responsibilities, personnel 
may be employed and their compensation fixed without 
regard to such laws. The Commission shall make adequate 
provision for administrative review of any determination to 
dismiss any employee. 


According to a report made to a House committee ® from the time 
the Atomic Energy Commission started in January of 1947 to April 18, 
1950: 


Two employees of the Commission were dismissed for 
security reasons; 5 employees resigned prior to the comple- 
tion of the administrative review procedure; and the cases 
involving 2 employees are now pending administrative review. 


While not directly affecting employees of the Federal Government 
it is proper to refer at this junction to the Taft-Hartley Act ” of 1947, 
known as the Labor Management Relations Act of 1947, which 
deprived labor organizations of the services of the National Labor 
Relations Board: 


Unless there is on file with the Board an affidavit executed 
contemporaneously or within the preceding 12-month 
period by each officer of such labor organization and the 
officers of any national or international labor organization 
of which it is an affiliate or constituent unit that he is not 
a member of the Communist Party or affiliated with such 
party, and that he does not believe in, and is not a member 
of or supports any organization that believes in or teaches, 
the overthrow of the United States Government by force or 
by any illegal or unconstitutional methods. 


And the Congress in enacting the National Security Act ™ of 1947 
provided for the establishment of the Central Intelligence Agency 
and gave the Director thereof summary power of dismissal as follows: 


Notwithstanding the provisions of section 6 of the act 
of August 24, 1912 (37 Stat. 555), or the provisions of any 
other law, the Director of Central Intelligence may, in his 
discretion, terminate the employment of any officer or em- 
ployee of the Agency whenever he shall deem such termina- 
tion necessary or advisable in the interests of the United 
States, but such termination shall not affect the right of such 
officer or employee to seek or accept employment in any other 
department or agency of the Government if declared eligible 
for such employment by the United States Civil Service 
Commission. 


The State Department Appropriation Act for the fiscal year ending 
June 30, 1947 ™ carried the following provision: 





® Hearings, House Post Office and Civil Service Committee, March 1950, on H. R. 7439. 
” Public Law 101, 80th Cong., ch, 120, Ist sess., June 23, 1947, 29 U. S. C. 159 (L). 

71 Public Law 253, 80th Cong., ch. 343, Ist sess., July 26, 1947. 

™ Public Law No. 490, 79th Cong. ch. 541. 
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Notwithstanding the provisions of section 6 of the act of 
August 24, 1912 (37 Stat. 555), or the provisions of any 
other law, the Secretary of State may, in his absolute discre- 
tion, on or before June 30, 1947, terminate the employment 
of any officer or employee ‘of the Department of State or of 
the Foreign Service of the United States whenever he shall 
deem such termination necessary or advisable in the interests 
of the United States, but such termination shall not affect the 
right of such officer or employee to seek or accept employ- 
ment in any other department or agency of the Government. 
if declared eligible for such employment ‘by the United States 

Civil Service Commission. 


Similar provisions were contained in appropriation acts for the 
State Department for the fiscal years ending June 30, 1948, 1949, 1950, 
1951, 1952, and 1953." Likewise, the Commerce Department Appro- 
priation Act for the fiscal year ending June 30, 1952," contained a 
similar provision. There were at least two dismissals by the De- 
partment of Commerce under this authority. 

Mr. Scott McLeod,” Administrator, Bureau of Security and Consular 
Affairs, Department of State, was asked how many persons were dis- 
missed from the Department of State between 1947 and 1953, during 
the period in which the Department had the right granted in the 
appropriation bill riders to summarily dismiss, and he replied: 


My impression is that during that period there were two 
cases where that authority was used exclusively. 


His answer became even more indefinite when he was asked if the 
cases were handled under Executive Order 10450, and he replied: “No; 
they were prior to that, under 9835.” 

It should be noted that back in 1950 the Acting Secretary of State 
had reported to a House committee ® that the number of persons 
separated under these appropriation riders from July 1, 1946, to April 
21, 1950, had been three. 

Another summary-dismissal authority, except as to those entitled 
to veterans preference, and those below grade GS-7, is found in a 
Supplemental Appropriation Act” of 1953 relating to the United 
States Information Agency. It provides: 


That, until January 1, 1954, notwithstanding the provi- 
sions of any other law, the Director of the United States 
Information Agency created pursuant to Reorganization 
Plan No. & of 1953 may terminate the employment of any 
person above the grade of GS—7 transferred to or employed 
by said Agency but this authority shall not be applicable to 
any person entitled to veterans’ preference for Federal 
Government employment. 


The President on November 25, 1946, by Executive Order No. 9806 * 
appointed an interagency group to be known as the President’s 


n” Department of State Appropriation Act for fiscal year ending June 30, 1948; Public Law 597, 80th Cong., 
ch, 400, year ending June 30, 1949; Public Law 179, 8ist Cong., ch. 354, year ending June 30, 1950. Public 
Law 759, 8Ist Cong., ch. 806, year ending June 30, 1951; Public Law 188, 82d Cong., ch. 533, year ending 
June 30, 1952; Public Law 495, 82d Cong., ch. 651, year ending June 30, 1953. 

™ Public Law 188, 82d Cong., ch. 533, year ending June 30, 1952; Public Law 495, 82d Cong., ch. 651, year 
ending June 30, 1953. 

Record, pt. I, pi 676. 

% See, hearings House Committee on Post Office and Civil Service, March 1950, on H. R. 7439. 

” Public Law 207, 83d Cong., ch. 340, 1st sess., August 7, 1953. 

* Record, pt. II p. 1330; Federal Register, vol. 11, No. 231, November 27, 1946, 
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Temporary Commission on Employee Loyalty which was authorized 
to— 

Inquire into the standards, procedures, and organizational 
provisions for (a) the investigation of persons who are em- 
ployed by the United States Government or are applicants 
for such employment, and (6) the removal or disqualification 
from employment of any disloyal or subversive person. 


And the Commission was directed to make a report of its studies to 
the President before February 1, 1947, together with such recom- 
mendations as it may deem appropriate, inc luding recommendations, 
in particular, as to tħe following: 


(a) Whether existing security procedures in the executive 
branch of the Government furnish adequate protection 
against the employment or continuance in employment of 
disloyal or subversive persons and what agency or agencies 
should be charged with prescribing and supervising security 
procedures. 

(b) Whether the responsibility for acting upon investiga- 
tive reports dealing with disloyal or subversive persons should 
be left to the respective departments and agencies employing 
such persons or whether such responsibility should be central- 
ized in a single agency. 

(c) What proc ‘edure should be established for notifying 
allegedly disloyal or subversive employees or applicants for 
employment of the charges made against them and what pro- 
cedures sheuld be established to guarantee a fair hearing on 
such charges. 

(d) What standards are desirable for judging the loyalty 
of employees of the Government and applicants for such 
employment. 

(e) Whether further legislation is necessary for the ade- 
quate protection of the Government against the employ- 
ment or continuance in employment of disloyal or subver- 
sive persons. 

The Report of the President’s Temporary Commission on Employee 
Loyalty was made public on March 22, 1947, and appears in full in 
the Record.” It is recommended that the underlying standard for 
=“ refusal of employment or removal therefrom in loyalty cases 

e that— 


On all the evidence, reasonable grounds exist for believ- 
ing that the person involved is disloyal to the Government 
of the United States. 


The report contains numerous recommendations on the handling of 
loyalty cases and urged that such be effectuated by the promulgation 
of an Executive order. 
But the report was careful to point out that in setting up a special 
program in the interest of national security: 
It is not required as, nor should it become, a substitute 
for the programs which have been established to handle 
cases of applicants or employees of doubtful loyalty or 
doubtful suitability. 


7% Record, pt. II, p. 1331. 
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On March 21, 1947, the President signed Executive Order No. 
9835 ® carrying out mst of the recommendations of the temporary 
commission. 

On August 26, 1950, the Congress enacted Public Law No. 733 
described in its title as an act: 


To protect the national security of the United States by 
permitting the summary suspension of employment of 
civilian officers and employees of various departments and 
agencies of the Government, and for other purposes. 


On July 14, 1951, the President addressed a letter * to the Execu- 
tive Secretary of the National Security Council requesting that the 
Interdepartmental Committee on Internal Security with the partici- 
pation of the Civil Service Commission: 


* * * Make an investigation of the way the Government 
employee security program is being administered, and to 
advise him of changes believed to be required. 


The President also requested that consideration be given to whether 
provision should be made for uniform standards and procedures and 
for central review of the decisions made in the various departments 
and agencies. 

The Interdepartmental Committee on Internal Security made its 
report ® on the Government employee security program on April 29, 
1952, and same was released to the press on August 8, 1952. 

This report stated that— 


An employee security program must be limited to the le- 
gitimate interests of national security. 
* * * * * 


An employee security program, as in the case of the 
employee loyalty program, is a special riiim which can 
be justified in these times. As such, it must be applied only 
to the extent required “in the interest of the national se- 
curity.” Further, it is not required as, nor should it become, 
a substitute for the programs which have been established to 
handle cases of applicants or employees of doubtful loyalty 
or doubtful suitability. 

Not all departments and agencies of the Government 
will have need of an employee security program since the 
national security, in the sense contemplated, will not be in- 
volved in their operations. Public Law 733 provides au- 
thority to suspend and remove employees “'in the interest of 
the national security.” This authority is limited to those 
departments and agencies named therein, and to such other 
departments and agencies as may be designated by the 
President “in the best interest of national security.” Ob- 
viously, it was the intention of the Congress to limit the àp- 
plication of that authority to those depar tments and agencies 
whose employees, in the performance of their duties, might 
be in position to endanger or compromise the national se- 


® Reeord, pt. I, pp. 23-27. 


*1 Record, pt. *, pp. 20-21. 
83 Record, pt. II, p. 1344. 
® Record, pt. I, pp. 1345, 1350-1351. 
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curity. The term “national security” is not defined in the 
law. It is clear, however, that the term does not relate to 
all functions and activities of the Federal Government; if so, 
the law would have been made applicable to all departments 
and agencies. In a general sense, it appears that “national 
seeurity” as used in Public Law 733 relates to the ability of 
the country to protect and defend itself against hostile or 
destructive action, overt or covert, including enemy military 
action. Any act, or failure to act, which wouid have the 
effect of weakening or compromising this ability can be said 
to endanger the national security. Any department or 
agency whose functions are such that acts, or failures to 
act, on the part of employees would have this effect will have 
need of an employee security program. 

On the other hand, acts or failures to act which would have 
no direct bearing upon the ability of the country to protect 
and defend itself against hostile or destructive action, cannot 
be said to endanger the national security. This is true even 

though such act, or failure to act, may be a breach of confi- 

dence or trust; may cause embarrassment to a department 
or agency of the Government, or to a Government official or 
officials, or to private citizens; may cause financial loss to 
the Government; unjust enrichment of a person or persons; 
or may endanger a nonsecurity program of the Government 
Thus many departments and agencies are responsible for 
functions which, while they are intimately connected with 
the welfare and happiness of the people of this country, are 
not directly related to the national security as that term is 
used in connection with an employee security program. 

Furthermore, even in those departments and agencies 
which have need of an employee security program, not all 
positions in the department or agency will necessarily be 
concerned with the “national security,” and therefore not 
all employees will be in a position to compromise or endanger 
the national security. The program must be applicable 
only with respect to those positions, which may be designated 
as “sensitive positions,’”? whose incumbents might be in 
position to endanger the national security. 

These facts will serve to limit an employee security pro- 
gram to: (1) Those departments or agencies, or parts thereof, 
whose functions are concerned with the “national security”; 
(2) those positions which may be designated as “sensitive’’; 
and (3) those adverse actions against emplovees in or appli- 
cants for sensitive positions which cannot appropriately be 
taken either under the loyalty program or for reasons of 
general suitability under civil-service rules and regulations. 


The report of the Interdepartmental Committee on Internal 
Security, previously quoted from, refers specifically to— 


The Lloyd-La Follette Act which provides for the suspension 
and removal of employees from the classified service ‘for such 
cause as will promote the efficiency of such service’ and the 
Civil Service Commission rules providing that appointment in 
the competitive service may be denied to applicants for a number 
of reasons, generally referred to as relating to ‘suitability.’ 

2. The loyalty program under Exec utive Order 9835. 
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The report then proposes a “security program” to be spelled out 
as à separate program for taking adverse action against employees 
and applicants for sensitive positions— 


which cannot appropriately be taken either under the 
loyalty program or for reasons of general suitability under 
civil-service rules and regulations. 


In establishing the National Science Foundation in 1950,%4 Congress 
provided that no employee of such agency shall be permitted to have 
access to information or property with respect to which restrictions 
have been established until the Federal Bureau of Investigation shall 
have made an investigation into the character, associations, and 
loyalty of such individual and shall have reported the findings to the 
Foundation, and the Foundation shall have determined that permitting 
such individual to have access to such information or property will 
not endanger the common defense and security. Two years later * an 
amendment made the Civil Service Commission responsible for such 
investigations. 

The Mutual Security Act of 1954 * set up elaborate investigative 
and certification procedures and required the Director as to positions 
of high sensitivity or when the Civil Service Commission investiga- 
tion had developed data reflecting on the individual’s loyalty not to 
hire such person more than 3 months unless he certified in writing, 
and filed copies thereof with the Senate Committee on Foreign 
Relations and the House Committee on Foreign Affairs that, after full 
consideration of such report he believes such individual— 


is loyal to the United States, its Constitution, and form of 
Government, and is not now and has never knowingly been a 
member of any organization advocating contrary views. 


Last year the Congress repealed section 9A of the Hatch Act, 
section 612 of the Housing Act of 1949, and section 305 of the Labor 
Management Relations Act of 1947, and consolidated into one law 
prohibitions against working for the Government by those who are 
disloyal and those who strike or assert the right to strike against 
the Government. The new law provides that no person sball ac- 
cept or hold office or employment in the Government of the United 
States or any agency thereof, including wholly owned Government 
corporations, who: 


(1) advocates the overthrow of our constitutional form of 
government in the United States; 

(2) is a member of an organization that advocates the 
overthrow of our constitutional form of government in the 
United States, knowing that such organization so advocates; 

(3) participates in any strike or asserts the right to strike 
against the Government of the United States or such agency; 
or 

(4) is a member of an organization of Government em- 
ployees that asserts the right to strike against the Govern- 
ment of the United States or such agencies, knowing that 
such organization asserts such right. 





% Act of May 10, 1950, ch. 171, 42 U.S. C., 1874. 

& Act of April 5, 1952, ch. 159. 

® Public Law 665, 83d C ong. ch. 937. 

§? Public Law 330, 84th Cong., ch, 690, Ist sess., August 9, 1955. 
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Violations of the law are made a felony punishable by a fine of not 
more than $1,000 or imprisonment for not more than 1 year and a 
day. Provision is made for filing of affidavits in section 2 as follows: 


Sec. 2. (a) Except as provided in subsection (b), every 
person who accepts office or employment in the Government 
of the United States after the date of enactment of this Act, 
shall, not later than sixty days after he accepts such office or 
employment, execute an affidavit that his acceptance and 
holding of such office or employment does not or (if the 
affidavit is executed prior to acceptance of such office or 
employment) will not constitute a violation of the first sec- 
tion of this Act. Such affidavit shall be considered prima 
facie evidence that the acceptance and holding of office or 
employment by the person executing the affidavit does not or 
will not constitute a violation of such section. 

(b) An affidavit shall not be required from a person em- 
ployed by the Government of the United States for less than 
sixty days for sudden emergency work involving the loss of 
human life or the destruction of property. This subsection 
shall not relieve any person from liability for violation of the 
first section of this Act. 


8. LeGcistative History or Purstic Law 733 


The Chairman of the Civil Service Commission ® described briefly 
his version of the legislative history of the enactment of Public Law 
733. A further and more searching review of the legislative history 
of the legislation is necessary. 

It will —* recalled that the President signed Executive Order 9835 
on March 21, 1947. There were, however, a couple years of activity 
preceding the issuance of the Executive order that should be noted 
in any attempt at a history of what finally came to be known as Public 
Law No. 733 of August 26, 1950. 

On Seuihery 8, 1945," the House Civil Service Committee was au- 
thorized to conduct studies and investigations of the policies and 
practices pertaining to employment in the departments and agencies 
of the Government. A subcommittee duly appointed to make such 
an investigation with respect to employment practices and policies 
limited the scope of the inquiry to the practices, procedures and 
standards employed by the various Federal departments in screening 
and investigating the loyalty of employees of the Government.” 
The report * was s; made to the House of Representatives in July 1946. 

The report of the House Civil Service Committee reviewed the 
actions of the Federal Government from 1939 in the matter of pre- 
venting disloyal persons from entering Government service and in 
rooting out disloyal persons found on the pay roll. The report ob- 
served: 


It is of vital importance to our country that those employed 
in all departments of Federal service be of high integrity and 
unquestioned loyalty to our Government. Employment in 

* Record, pt. I, p. 979-980. 
” H., Res. 66, ath Cong., Ist sess., January 8. 1935. 


Record, pt. Il, p. 1333. 
K Congressional Record, July 20, 1946, pp. 9601-9604. 
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the Government of the United States is and should be a high 
privilege. It is likewise of the greatest importance to the 
employee that he shall not have suspicion cast upon him, or 
that he be unjustly accused in regard to so grave a matter 
as disloyalty to his country, and the greatest possible safe- 
guard must be provided to avoid this. 

* * * * * 


A consistent and uniform policy among the agencies of the 
Federal Government with respect to investigating and re- 
moving employees who are known to be disloyal should be 
placed into effect as soon as possible. Techniques and pro- 
cedures must be devised that will not permit persons rejected 
by one agency on loyalty grounds from being accepted in 
another. 

* - + * . 


Adequate protective measures must be adopted to see that 
persons of questioned loyalty are not permitted to enter into 
the Federal service. These protective measures should, of 
course, be absolutely fair and impartial, but doubts must, in 
the nature of things, be resolved in favor of the Government. 


The committee then proceeded to make recommendations ® which 
are quoted below: 


Your committee therefore recommends that a Commission 
be established to be composed of an official of the Department 
of Justice, the War Department, the Navy Department, the 
State Department, the Treasury Department, and the Civil 
Service Commission; these being the departments with the 
most adequate, experie anced investigative staffs. That this 
Commission make a thorough study of existing laws and the 
adequacy of existing legislation; that it study the problems 
raised by this report concerning the standards, procedures, 
techniques, needed funds, and personnel necessary to protect 
this Government from disloyal employees or prospective 
employees and present to the Congress at the earliest time 
practicable and not later than the convening of the 80th 
Congress a complete and unified program that will give ade- 
quate protection to our Government against individuals 
whose primary loyalty is to governments other than our own. 
In considering this program the Commission should firmly 
keep in mind that no matter how adequate such a program 
may be, it will always be necessary for the departments and 
agencies to have an effective internal security program. 

In addition to the recommended study, the Commission 
should be directed to immediately review existing internal- 
security measures, and cause the adoption of effective regu- 
lations in all agencies of the Government. 

The task of this Commission will not be easy. It must 
devise methods that will give the Government complete pro- 
tection and yet protect the employee with reference to our 
cherished and traditional freedom of conscience and belief. 
We believe the problem is urgent and therefore suggest 
prompt and effective action. 
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Your committee further recommends that the Congress 
immediately appropriate sufficient funds to permit the Civil 
Service Commission and the Federal Bureau of Investigation 
to make fingerprint checks and name checks of all indiv iduals 
employed by the Government. 


Congressman Rees of Kansas filed a minority report ® wherein he 
stated that while he had no objection to the general statements con- 
tained in the report he did not sign same because he did not think 
the recommendations therein were sufficient to deal with the serious 
problem involved. Mr. Rees recommended that a full and complete 
investigation be conducted by further hearings by the House Civil 
Service Committee for the following purposes: 


(1) To study the standards, the directives, and the meth- 
ods, and the policies of the Civil Service Commission and 
other agencies with respect to the question of loyalty in 
Government and to recommend uniform policies and stand- 
ards with regard thereto; 

(2) To study more fully the problem of loyalty among 
the employees now on the Federal payroll; 

(3) To devise, by legislation or otherwise, wavs and means 
of eliminating without de lay employees in every department 
or agency of Government where there is reasonable doubt 
concerning their loyalty. 


By the issuance of Executive Order No. 9806 the President 
created a Commission to be known as the ‘President’s Commission 
on Employee Loyalty” which, in addition to giving consideration to 
the House Civil Service Committee report referred to above, was 
instructed inquire into the standards, procedures, and organiza- 
tional provisions of: 


(a) The investigation of persons who are employed by the 
United States Government or are applicants for such em- 
ployment, and 

(b) The removal or disqualification from employment of 
any disloyal or subversive person. 


The Commission consisted of a Special Assistant to the Attorney 
General, the Acting Secretary of State, the Assistant Secretary of the 
Treasury, the Under Secretary of War, the Under Secretary of the 
Navy, and the head of the Civil Service Commission. The Com- 
mission was instructed to make a report by February 1, 1947, in 
writing, giving such recommendations as it deemed appropriate, 
but in particular to recommend: 


(a) Whether existing security procedures in the executive 
branch of the Government furnish adequate protection 
against the employment or continuance in employment of 
disloyal or subversive persons and what agency or agencies 
should be charged with prescribing and supervising security 
procedures. 

(6) Whether the responsibility for acting upon investi- 
gative reports dealing with disloyal or subversive persons 
should be left to the respective departments and agencies 


% Congressional Record, July 20, 1946, pp. 9603-9604, 
* Record, pt. II, p. 1330; 11 ‘Federal Register 231. 
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employing such persons or whether such responsibility 
should be centralized in a single agency. 

(c) What procedure should be established for notifying 
allegedly disloyal or subversive employees or applicants for 
employment of the charges made against them and what 
procedures should be established to guarantee a fair hearing 
on such charges. 

(d) What standards are desirable for judging the loyalty 
of employees of the Government and applicants for such 
employment. 

(e) Whether further legislation is necessary for the ade- 
quate protection of the Government against the employment 


or continuance in employment of disloyal or subversive 
persons. 


The President’s Temporary Commission on Employee Loyalty ® 
filed its report which was released to the public on March 22, 1947, 


-=--> 


the day following the issuance of Executive Order No. 9835. The 
Commission reported that while recommendations from the depart- 
ments and agencies varied, there was general agreement on the 


following: 


(1) That there be a preemployment investigation or check; 

(2) That the investigative responsibility and function 
be centralized; 

(3) That the preemployment investigation or check, with 
certain exceptions, be the function of the Civil Service 
Commission ; 

(4) That the postemployment investigation or check be 
the function of either the Federal Bureau of Investigation or 
the Civil Service Commission (though this would not apply 
to agencies having investigative facilities of their own); 

(5) That the employing agency be responsible for the 
removal of its own employees. 


The Commission also reported that a substantial number of the 
departments and agencies had recommended: 


(1) That there should be established an independent 
overall centralized authority acting solely for and on behalf 
of the President in the matter of the removal of disloyal 
employees; or 

(2) That the original hearing in loyalty cases could be 
within the employing agency, subject to a right of appeal 
to a centralized agency established with a power to review 
de novo; or 


(3) That the overall agency be established with advisory 
powers only. 


The emphasis of the President’s Temporary Commission on Em- 
ployee Loyalty, in the conduct of its work, was a study and deter- 
mination of loyalty procedures which w ould provide for investigative 
and adjudicative processes designed to eliminate from the public 
payroll both before and after employment, all disloyal and subversive 
persons. The committee in its report stated its realization: 


That employee loyalty is a subject in which hysteria, 
emotion, and irresponsible thinking can easily play havoc 
% Record, pt. IT, p. 1331. 
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with what must be an intelligent, realistic, and factual 
approach. 


The Commission concluded that whatever the number of disloyal 
or subversive persons working for the Government: 


The internal security of the Government demands con- 
tinuous screening, scrutiny, and surveillance of present and 
prospective employees. 


and that: 


The presence within the Government of any disloyal or 
subversive persons, or the attempt by any such persons to 
obtain Government employment, presents a problem of such 
importance that it must be dealt with vigorously and 
effectively. 

Another conclusion of the Commission related to the summary 
dismissal authority of certain sensitive agencies. It states: 

There are compelling reasons for authorizing the Secre- 
taries of the State, War, and Navy Departments and the 
Atomic Energy Commission to remove summarily any em- 
ployee in the interest of national security. These more 
sensitive agencies require this specific authorization to safe- 
guard the Government from the destructive influence of dis- 
loyal or subversive persons. 

The Commission considered as its basic objective the security of 
the interests of the United States. And it was careful to point out 
as to criteria that: 


The standards must be specific enough to assure that 
innocent employees will not fall within the purview of the 
disloyalty criteria. 

Finally, prior to making its specific recommendations, the Commis- 
sion concluded that— 


Except for the necessity of permanently extending exist- 
ing temporary legislation to protect certain sensitive agen- 
cies, no further legislation is required. 


The Commission made its recommendations in great detail, winding 
up with the following: 


That all of the recommendations contained in this report 
be effectuated by the promulgation of an Executive order 
which will simultaneously provide for the abrogation of 
Executive Order 9300, dated February 5, 1943. 


And so on March 21, 1947, the President issued Executive Order 
9835 ® which carried out practically all of the recommendations set 
forth by the Commission. 

Meantime the 80th Congress had met and organized under the 
control of the Republicans and Congressman Edward H. Rees, who 
had filed the minority report in the 79th Congress was the chairman 
of the House Committee on Post Office and Civil Service. 

On May 22, 1947, 2 months after the issuance of Executive Order 
9835, Congressman Rees, who, in the 79th Congress in a minority 


* Record, pt. I, p. 23-27. 
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report had advocated legislative action with reference to disloyalty 
or subversion among Government employees, introduced H. R. 3588 

roviding | for the Federal Employees’ Loyalty Act of 1947. After 

earings ” in June of 1947, which hearings were conducted by a sub- 
committee headed by Congressman Rees, the House Committee on 
Post Office and Civil Service reported out a substitute bill, H. R. 3813 
on June 12, 1947, and on June 19, 1947, filed House Report 616, 80th 
Congress, 1st session. 

Principal reason for the substitute bill was that in the opinion of 
the Attorney General and the Civil Service Commission the previous 
bill, H. R. 3588, might be considered unconstitutional because it pro- 
vided that the Loyalty Board could compel the heads of the depart- 
ments and agencies to remove disloyal employees. 

The committee report% indicated that the principal question was 
whether the problem of disloyalty and subversion should be handled 
by legislation or Executive order. It pointed out that the Civil 
Service Commission opposed the bill on the ground that the entire 
matter should be handled by Executive order, rather than by legisla- 


tion, but that the committee felt otherwise. The report pointed out 
that: 


The policies, objectiv es, and standard of loyalty expressed 


in the President’s loyalty ‘order are identical with those pro- 
posed in the bill. 


The House committee expressed its conviction that: 


The bill offers a more efficient and more effective plan than 
the Executive order, because the responsibility for and con- 
duct of the loyalty investigations are not localized in the 
employing department or agency. 


Nevertheless three members of the subcommittee filed a supple- 


mental statement in the nature of a minority report stating that they 
were of the opinion: 


That disloyal or subversive personnel can best be routed 
out of the Government services by the vigorous application 
of Executive Order 9835. 


And in a plea to give the Executive order a chance to function, the 
minority stated: 


It has not become operative because no funds have been 
appropriated. If given an opportunity to function, there is 
every indication that it will eliminate the threat of disloyal 
and subversive persons in the Government service. 


The disagreement between the majority and minority was as to the 
method of achieving the objective, the minority pointing out that— 


It has ever been most difficult to translate ideals into 
administrative or legislative ideas. 


All were in agreement as to the vital importance that persons 
employed in the Federal service should be loyal to the United States, 
and that the loyalty of the overwhelming majority of all Government 


* Hearings on Federal Employees’ Loyalty Act, H. R. 3588, Committee on Post Office and Civil Service’ 
House of Representatives (1947). 


$$ H. Rept. 616, 80th Cong., 1st sess., June 19, 1947. 
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employees is beyond question. The report was careful to point out 


that— 





Although the main purpose of the bill is to afford maximum 
protection to the United States against infiltration of disloyal 
persons into the ranks of its employees, it is equally important 
to protect the loyal employees of the Government from 
unfounded accusations of disloyalty. 


The bill recommended by the House Committee on Post Office and 
Civil Service, H. R. 3813, passed the House of Representatives on 
July 15, 1947, but died i in a Senate committee due, it has been stated, 
to the adverse reports on the bill from the Army, Navy, and Air Force. 

Thus ended legislative efforts to replace the handling of the loyalty 
and subversive program through legislation rather than by Executive 
order. 

Meantime the military services had been active to secure some 
permanent congressional authority to permit summary termination 
of civilian employment similar to the authority which they had under 
wartime legislation as provided for in section 3 of Public Law 808.” 
It is reported that even prior to the issuance of Executive Order 9835, 
on March 21, 1947, the military services had drafted a bill to provide 
them with permanent authority to summarily terminate civilian 
employees. 

At the request of the military services the chairman of the Senate 
Armed Services Committee, on July 2, 1947, introduced S. 1561. The 
proposal bears a very close resemblance to the final text of Public Law 
733, enacted in 1950 except the emphasis in S. 1561 was on permission 
to summarily “terminate” employment while Public Law 733 changed 
this to summary “suspension” of employment. Likewise fewer 
agencies were involved in S. 1561. 

An Assistant Secretary of the Navy ' explained at a hearing of a 
subcommittee of the Senate Armed Services Committee on February 
27, 1948, that under the authority of wartime legislation the Navy, 
during World War II, had summarily removed employees on rare 
occasions when it was considered that their employment was detri- 
mental to national security, adding: 


That legislation vested sole discretion for such removal in 
the Secretary of the Navy at any time and for any reasons he 
considered detrimental to the national security. Employees 
concerned were summarily removed and advised as to the 
reasons for removal thereafter. 


The witness then went on to deseribe how Executive Order 9835 had 
established the loyalty program under which disloyal employees 
may be removed from the service and pointed to the standard for 
removal being “reasonable grounds for believing the person disloyal to 
the Government of the United States.” 

Calling attention to the distinction between the loyalty order and 
the proposed legislation, and describing the uses to be made of the 
legislation, if enacted, the witness stated: 


A clear distinction must be drawn between the two. 
Public Law 808 is designed to expedite the removal of any em- 


% Act of Dec. 17, 1942; 53 Stat. 1053, 


1 Mark Edwin Andrews, hearings, Subcommittee of the Committee on Armed Services, U. 8. Senate, 


80th Cong., 2d sess., on S. 1561. 
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ployee whose presence on the job would compromise national 
security. Executive Order 9835 is designed to permit the 
removal of only those employees who are proved to be 
disloyal. 

The bill, S. 1561, now under consideration was drafted 
before Executive Order 9835 was issued, and is desired by the 
Navy to permit continuation of the authority now granted by 
Public Law 808, which authority will lapse at the termination 
of the war. 

It is our intention to utilize the provisions of this law only 
in the exceptional cases where no other speedy and sure 
method is available to protect the national security. This 
law might be likened to the shotgun behind the door. We 
prefer not to use it, but if we meet the situation where it 
must be used we want it to be available. Our record over the 
past 2 years shows that we have not effected a single dismissal 
under Public Law 808. In fact, of the hundreds of thousands 
of wartime Navy employees only 287 were cited under the 
laws, of whom 270 were subsequently dismissed. On that 
record I believe we can be trusted with a judicious use of 
S. 1561. 


Of the application of the legislation, the witness for the Navy 
Department continued his testimony: 


The types of cases where we would expect to use S. 1561 
are in those infrequent situations where the employee 
involved occupies a key position or a position of trust, and 
where the evidence at hand, though not providing incontest- 
able grounds for a disloyalty charge, nevertheless is sufficient 
to require continuing surveillance and raises a serious ques- 
tion as to the person’s fitness and reliability for such a 
position. In evaluating his fitness and reliability we give 
careful consideration to activities, associations, and habits 
which might make him easy prey for those attempting to 
secure classified information at his disposal. His sobriety, dis- 
creetness, trustworthiness, selection of friends and acquaint- 
ances, his travel, and the entire sphere of his activities are 
given thorough scrutiny. Where the circumstances are not 
subject to direct charges of disloyalty we cannot remove this 
individual, and rarely are we able to use his particular services 
in another job where he could not have access to classified 
information. Our only available method of removal is by 
Public Law 808 or the proposed S. 1561. 
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I wish to emphasize that the Navy does not intend to use 
this summary-dismissal legislation, if it is enacted, except 
in the most unusual cases, and that the proposed law protects 
the individual by providing that only the Secretary of the 
department concerned may effect such dismissals. 
A representative of the Department of State? explained that the 


State Department was included in the bill because of the summary 
dismissal authority contained in the riders to the State Department 
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—————— bills from year to year. Endorsing the statement 
of the previous witness, the Navy Department’s representative, he 
stated: 


We feel that the recognized methods of operation of sub- 
versive groups and individuals in this country render it essen- 
tial, in our opinion, that the more sensitive agencies of the 
Government be provided with means to protect themselves 

ainst such penetration, and means, which are more 
direct and effective than may be necessary in the case of 
agencies in which the national security is perhaps less 
subject to compromise. 

These means must include the right to eliminate immedi- 
ately the risk presented by an insecure employee, without 
the necessity of awaiting the conclusion of lengthy termina- 
tion proceedings. Such means must also assure, and we 
feel very strongly about this, that the essential rights of the 
employee are preserved so far as is possible in the light of 
security in ng 


The Armed Services Committee of the Senate * reported favorably 
on S. 1561 and sent the bill to the Senate on hod 22, 1948. The 
Senate passed the bill on June 1, 1948, and sent it over to the House 
of Representatives. 

As S. 1561 was reported and passed by the Senate it covered all 
the sensitive agencies later covered in Public Law No. 733 with the 
exception of the Departments of Commerce and Justice. Likewise 
the emphasis was on “termination” in the proposed bill whereas in the 
final enactment of Public Law No. 733 the emphasis was on “‘suspen- 
sion” prior to termination. As reported, the bill applied to the 
foilowing departments and agencies: State, Defense, Army, Navy, 
Air Force, Treasury, Atomic Energy Commission, National Security 
Resources Board, and the National Advisory Committee for Aero- 
nautics. Explaining the bill, the Senate Armed Services Committee 
report states: 


This bill provides authority to terminate employment of 
indiscreet or disloyal employees who are employed in areas of 
the Government which are sensitive from the standpoint of 
national security. At the present time the Department of the 
Army and the Department of the Navy have such authority 
as that requested in this bill under Public Law 808 of the 77th 
Congress. The Department of the Air Force is operating 
under the same law, but by mutual agreement the administra- 
tion of this law has been carried out by the Department of the 
Army for the Department of the Air Force. The State 
Department bas appropriation language which gives them 
similar authority, while the Atomic Energy Commission has 
broad powers in the same field, Public Law 808 terminates 
with the end of the war, and the appropriation language of the 
State Department has to be reenacted on a year-to-year basis. 
Accordingly, it is believed by the departments that there 
should be legislation providing coverage in this most impor- 
tant field. 


8 8. Rept. No. 1155, 80th Cong., 2d sess. 
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The Senate Armed Services Committee took cognizance of the fact 
that since the bill was introduced the situation has changed consider- 
ably insofar as the handling of loyalty cases is concerned, and related 
the procedure established under Executive Order 9835 for the handling 
of disloyal employees by .the executive branch of the Government. 
The report adds: 


To varying degrees the agencies covered by the title of 
this bill have been following the procedures established by 
that Executive order. According to the testimony developed 
in the hearings, all the agencies feel that they can and will 
handle loyalty questions under the Executive order and 
that this bill will primarily cover cases of indiscreet em- 
ployees who are a bad security risk.- In the event that at 
some subsequent time this Executive order might be modi- 
fied or terminated, the departments feel that this bill, as 
amended, would also provide them with adequate coverage 
in the field of loyalty. 


One of the important amendments to S. 1561, made by the Senate 
Armed Services Committee and concurred in by the departments and 
agencies, was the insertion of language to the effect that the Civil 
Service Commission: 


Shall have the sole authority to determine whether any 
such person is eligible for employment by any other agency 


i or department of the Government.‘ 

$ ‘ 

4 In the light of the way the programs were later scrambled and the 
3 stigma of disloyalty pinned on innocent people under Executive Order 
; 10450, the reasoning of the Senate Armed Services Committee stands 


out as a beacon light that was later wholly ignored. The report 
describes the reasons for the above-recommended authority to pass 
on eligibility for employment in another department or agency being 
placed in the hands of the Civil Service Commission as follows: 


They feel that this is in line with their normal approval 
of reinstatement of employees who have been separated for 
cause from one department and seek to be employed in an- 
; other. They also feel that it would give a forum in which 
$ the charges against an individual could be carefully aired. It 
i was pointed out by certain of the witnesses that separations 
under the circumstances covered by this bill must inevitably 
carry considerable stigma and might even bring in the ques- 
tion of a man’s loyalty to his country. Through the medium 
of an outside agency, such stigma could be removed where 
indiscretion rather than loyalty was involved. 


Ey ha 


Another committee amendment to S. 1561 was the addition of 
section 3, which is identical with the section as it appears in Public 
Law 733, except for the addition of one sentence in the final law.’ 

As reported by the committee in 1948 the section reads: 


eae eee ee ae 


The provisions of this act shall apply to such other depart- 
ments and agencies of the Government as the President may, 


4In Public Law 733 this language was changed to read: ‘‘Shall have the authority at the written request 
of either the head of such agency or such employee to determine whether any such person is eligible for 
employment by any other agency or department of the Government.”’ 

5 The additional sentence added to sec. 3 in Public Law 733 reads: “If any departments or agencies are 
included by the President, he shall so report to the Committees on the Armed Services of the Congress.” 
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from time to time, deem necessary in the best interests of 
national security. 


Reasoning for the above authority to extend the provisions of the 
law to other agencies looms most important, in the light of the blanket 
extension to all departments and agencies by Executive Order 10450. 
The report explained: 


After considerable discussion it was agreed that it would be 
impossible to name all such agencies, but it was felt that the 
bill should be specifically broadened to include other agencies 
of the Military Establishment, such as the Munitions Board, 
the Research and Development Board, and the Office of the 
Secretary of Defense. The National Advisory Committee 
for Aeronautics requested that they be included; and be- 
cause of the nature of their work, it is believed that they are 
vitally connected with the defense structure and it was pro- 
per to specifically include them. The same applied to the 
United States Coast Guard. In view, however, of the fact 
that there are now and will be in the future other sensitive 
areas of equal importance to the national security, it is be- 
lieved that the President should have authority to make a 
finding concerning such areas and by Executive action place 
those areas under the authorities contained in this act. 


As noted above, the bill, S. 1561, passed the Senate on June 1, 1948, 
and in the House was referred to the House Committee on Post Office 
and Civil Service. No hearings were held in the House. The com- 
mittee, through its chairman, Congressman Rees, reported® the 
Senate draft of S. 1561 to the House promptly on June 8, 1948. No 
final action was taken by the House of Representatives during the 
remainder of the 80th Congress; the bill died on the calendar. 

The report of the House Committee on Post Office and Civil Ser- 
vice pointed out that employees who are terminated under the pro- 
visions of the bill are eligible for employment in other departments 
and agencies. The report likewise stressed the following: 

The provisions of the bill extend only to departments and 
agencies which are concerned with vital matters affecting 
the national security of our Nation. The committee 
believes that adequate authority should be given the heads 
of these departments and agencies to terminate employees 
whose continued presence on the Federal payroll will 
jeopardize our national security. 

The report referred to testimony before the Senate Armed Services 
Committee that the departments and agencies covered believed they 
could handle loyalty matters under Executive Order 9835 and that 
the provisions of this bill will: 

Primarily involve cases of indiscreet employees who are 
determined to be bad security risks. 


The House committee report made reference to its previous 
proposals and reports, saying: 


As the House Committee on Post Office and Civil Service 
pointed out in its report on H. R. 3813 (H. Rept. No. 616, 


*H. Rept. No. 2264, 80th Cong., 2d sess., June 8, 1948, 
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80th Cong.), the difficulty involved in completely, relying 
upon an Executive order is that such order could be modi- 
fied or terminated at any time. Consequently, the commit- 
tee believes that substantive law is necessary to make cer- 
tain that the United States Government is provided with 
sufficient authority to deal with the problems of national 
security, particularly if and when it is determined that the 
President’s loyalty order is inadequate. 


There was apparently no legislative activity during the year 1949 
in the matter of reviving legislation to make permanent the authority 
of the military and other sensitive agencies to summarily terminate 
or suspend employees. However, on February 21, 1950, the Secretary 
of Defense’? sent the Speaker of the House a proposed draft of legis- 
lation similar to the bill (S. 1561) that had been left to die on the 
House Calendar in 1948. He stated that this proposal was: “a part 
of the Department of Defense’s legislative program for 1950.” 

The Secretary of Defense also advised that the proposal had been 
cleared with the Bureau of the Budget and that “responsibility for 


action concerning this proposal has been assigned to the Department 
of the Navy.” 


On February 27, 1950, the chairman of the House Committee on 


Post Office and Civil Service introduced the bill, H. R. 7439, which 
was described by the Office of Secretary of Defense as ‘‘substantially 
the same as S. 1561 in the 80th Congress.” In turn the bill was 
referred to this committee and hearings held in March of 1950. At 
the hearing Congressman Rees asked the chief law officer of the Civil 
Service Commission: 


Do I understand that the provisions of H. R. 7439 will 
make effective or extend the provisions of Public Law 808 
to the other agencies outlined in this proposed measure? 
to which the witness replied: 
right.” 

In compliance with standing rules of the House and Senate com- 
mittee reports are required to disclose which existing laws are re- 
pealed by the bill. So before enlarging on the developments of the 
bill, H. R. 7439 which ultimately became Public Law 733, it is well 
to. quote below the provisions of existing law which, according to the 


committee reports, would be repealed by the enactment of H. R. 
7439. They are 


“With certain modifications, that is 


ACT OF DECEMBFR 17, 1942 


[Srec. 3. The provisions of section 6 of the Act of August 
24, 1912 (37 Stat. 555; U. S. C., title 5, sec. 652), shall not 
apply to any civil-service employee of the War or Navy De- 
partment or of the Coast Guard, or their field services; 
whose immediate removal is, in the opinion of the Secretary 
concerned warranted by the demands of national security, 
but nothing herein shall be construed to repeal, modify, or 
suspend the proviso in that section. Those persons sum 


marily removed under the authority of this section may, if 


? Hearings on H. R. 7439, to protect the national security of the United States, House Committee on Post 
Office and Civil Service, March 2, 23, 30, 1950. 
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in the opinion of the Secretary concerned, subsequent in- 
vestigation so warrants, be reinstated, and if so reinstated 
may, in the discretion of the Secretary concerned, be allowed 
compensation for all or any part of the period of such removal 
in an amount not to exceed the difference between the 
amount such person would normally have earned during the 
period of such removal, at the rate he was receiving on the 
date of removal, and the interim net ear nings of suc +h person: 
Provided, That ‘within thirty days after such removal any 
such person shall have an opportunity, personally to appear 
before the official designated by the Secretary concerned 
and be fully informed of the reasons for such removal, and 
to submit, within thirty days thereafter, such statement or 
affidavits, or both, as he may desire to show why he should 
be retained and not removed.J 


DEPARTMENTS OF STATE, JUSTICE, COMMERCE, AND THE JUDICIARY 
APPROPRIATION ACT, 1949 


[sec. 104. Notwithstanding the provisions of section 6 
of the Act of August 24, 1912 (37 Stat. 555), or the provisions 
of any other law, the Secretary of State may, in his absolute 
discretion, on or before June 30, 1949, terminate the employ- 
ment of any officer or employee of the Department of State 
or of the Foreign Service of the United States whenever he 
shall deem such termination necessary or advisable in the 
interests of the United States.J 
The testimony before the House Post Office and Civil Service 
Committee discloses a careful intention in the minds of the committee 
members to draw a distinction between a disloyal person and one who 
is a security risk. In fact, a member asked the Civil Service Com- 
mission’s chief law officer: 
In other words, you make a distinction, rightfully so, 
between a security risk and disloyalty? 
To which the witness answered: 
I think that that is what this bill is designed to do 


The witness gave an example of a type of case coming under the 
proposed legislation as follows: 


What the Civil Service Commission will do, to be specific, 
suppose the Atomic Energy Commission decides that a cer- 
tain employee, whose job required him to have access to 
delicate material, is inclined to talk too much, and they con- 
sider that a security risk. They can dismiss him under this 
bill. Then the man comes to the Civil Service Commission, 
and the Civil Service Commission may find that it is true, 
because he talks too much, he won’t do for very delicate work 
in the Atomic Energy Commission, but he might do all right 
as an accountant in the Veterans’ Administration or he might 
be fit for other jobs. In other words, this removal on the 
basis of too much talking would not necessar ily bar him 
from other employment, and the Civil Service Commission 
would be the one to decide whether he is suitable for employ- 
ment in other agencies. 
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A loyalty case might also develop during the investigation, which 


would put the case under Executive Order 9835, according to this 
witness because; 


They may find that in addition to talking an awful lot, he 
is also a Communist, and they learn by investigation that 
that is true. At that point it may become a loyalty case of 
separation under the regular loyalty program. 


In brief the witness for the Civil Service Commission stated the 
bill was designed not so much for a case of disloyalty but for ‘“‘cases 
which cannot be treated as loyalty cases.” 

In addition the witness stated: 


The Civil Service Commission thinks that the bill has a 
good objective and is a good bill for the reason that while 
it provides for a summary removal procedure, it gives the 
employee ample protection against arbitrary action. 
The Assistant General Counsel for the Office of the Secretary of 
Defense, appearing for the passage of H. R. 7439 was asked: 
Do you recognize the difference between security risk 
and disloyalty cases, as expressed by Mr. Klein? 
To which he replied: ‘Yes, sir; we do, very clearly.” 
The Director of Legislation in the Navy made clear that the legis- 
lation was to make permanent previous wartime legislation, would be 
used on “rare” occasions, and covered key positions, saying: 


In general, this bill would extend the wartime authority 
vested in the Secretary of the Army and the Secretary of the 
Navy to summarily remove employees on the rare occasions 
when it is considered that the continuation of their employ- 
ment in their current position would be detrimental to 
national security. 

* * * * x * * 


It is the intention of the Navy Department to utilize the 
provisions of this bill, if it is enacted, only in the exceptional 
cases where no other speedy and sure method is available to 
protect the national security. The type of case wherein 
the Navy Department would be expected to use the authority 
in this measure are those infrequent situations where the 
employee involved occupies a key position or a position of 
trust and where the evidence at hand is sufficient to require 
continuing surveillance and where the evidence raises a 
serious question as to the individual’s fitness and reliability 


from a security standpoint in such position as he currently 
occupies. 

The Navy Department witness made clear that under the authority 
granted under Public Law 808, during all the wartime period up to 
the inauguration of Executive Order 9835 on March 21, 1947, the 
Navy Department, with three-quarters of a million employees had a 


total of 244 dismissals. Since there was no loyalty program in 
existence at that time the witness stated: 


We simply applied the principle that they were a poor 
security risk. * * * The number of dismissals during the 
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war was 244, and in that number no doubt there were quite 
a large number of loyalty cases, 


From the inception of the Executive order to the date of his ap- 
pearance (March 7, 1950) there had been nine additional cases of 
dismissal, but these were handled under Public Law 808, the witness 
stating: 


The information supplied in their cases was not sufficient 
to find a reasonable doubt as to their loyalty to the Govern- 
ment of the United States, but the evidence supplied was 
sufficient to regard them as security risks, and those nine 
cases were separated under Public Law 808, 
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The witness emphasized: “The security risk application does not É 
involve loyalty at all.” 
And a member of the committee stated: 


A man can be a poor security risk and be as loyal as any 
man in the United States, 

Testimony of representatives of the Department of the Army 
stated that their loyalty and security programs were scrambled, the 
witness saying: 

At the present time we do not make a distinction between 
disloyal cases and removals in the interest of national 
security. 

The witness for the Army admitted that a man can be a security 
risk without being disloyal, but admitted the correctness of the com- 
mittee member’s observation in his question as follows: 


But you apply the same procedure and apparently paint 
them with the same brush when you turn them out, is that 
right? 

Asked another question: 

Why is it going to take a man who might be a security 
risk but not be disloval and by using the same procedure 
mark that man for life as disloyal? 


Was answered by the witness from the Army as follows: 


Well, sir, the only way I can answer that question is 
that the decision was made by the then Secretary Royall of 
the Army at the time the President’s loyalty program was put 
into effect that he felt that he did not want cases where he 
had removed an employee, either as a security risk or as a 
disloyal employee, reviewed by another agency, and for that 
reason we have continued to operate up to the present time 
using Public Law 808 exclusively. 


This disclosure seemed to have come as a surprise to the committee 
and a member stated: 


The Army is turning people out because it didn’t want 
that loyalty review, and we are turning these people who can 
be disloyal out into the world under the guise that they are 
security risks, which is to my mind an evasion of duty and is 
a great disservice to the country. I am surprised at the Army i 
in making such a statement. 1am not going to yield this and 
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I would like to ask the captain who is speaking for the 
Department of National Defense, am I right in my assump- 
tion * the Navy and Air Force follows the same procedure 
as the Army does in these cases? 


Admission that the Army and Air Force procedures are in sub- 
stantial accord with the Navy, the committee member demanded that 
the matter of procedures be put in writing for the record. 

Three weeks later representatives of the Department of Defense 
were called back before the House Committee on Post Office and Civil 
Service and the Associate General Counsel in the Office ot the Secretary 
of Defense was asked by a committee member: 


Mr. Larkin, during the earlier hearings on this bill it was 
brought out that at least one section of the Department of De- 
fense used Public Law 808 to cover both loyalty and security 
cases. If this law is enacted, will the Department of Defense 
use it as this one bill? 


>. 





g To which the witness replied: “We will not.” 

, Then the committee member asked: “What assurance is there that i 
j you will not?” % 
4 The Associate General Counsel of the Office of the Secretary of j 
4 Defense gave the following assurances: 4 
4 Under the act as drafted, the authority granted, I think, 4 
A clearly can be construed to give the Departments that are ú 
> named in here the authority to handle both loyalty and 4 
security types of cases. It is our representation to the Con- A 
i gress that, if this bill is enacted, we will use the authority y) 
given for security cases only; that we will adhere to the pres- i 
ent loyalty program of the President as spelled out in the , 
4 Executive order and as it results in an appellate board for v 
3 loyalty cases in the form of the Richardson Board. So thatin 4 
a the event this is passed, the only Department in the Depart- ~ 
a ment of Defense that, to this time, has used both authorities 

under the law will change, and we will all use it for that pur- 


ee 


pose. 

In the event that the President’s loyalty program or the 
Executive order under which it operates is ever rescinded on 
the ground that the executive department or all executive 
departments as a whole do not need that continual further 
loyalty check, then, at such time, but not until then, would 
we use this authority for loyalty. 

Now, in a loyalty case, we would use the authority of 
suspending initially in the event that there was information 
we regarded as serious enough to warrant charges and a hear- 
ing, but from then on the loyalty case would be handled in 
accordance with the provisions of the present Executive 
order. 


S464" <> 4. — 
a re 


It is quite obvious that the desires of the military services was to 
continue to keep the programs of loyalty and security scrambled so as 
to avoid any appeal going outside to the Loyalty Review Board under 
Executive Order 9835. Hence, it handled all its dismissals up to the 
time of the hearings under the authority of Public Law 808. But a 
reading of the record makes it obvious that the Congress would not 
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have approved legislation of the type of Public Law 733 without as- 
surances that the military services would use Executive Order 9835 
for loyalty cases. Under Secretary of the Navy filed a letter with the 
House Committee on Post Office and Civil Services dated March 23, 
1950, containing these assurances 


The provisions of the proposed bill would not be in conflict 
with the provisions of Executive Order No. 9835 of March 
21, 1947 (12 Fed. Reg. 1935). That Executive order estab- 
lished a Loyalty Review Board within the Civil Service Com- 
mission, which Board is the final arbiter on the dismissal of 
Federal employees charged with disloyalty. Executive 
Order No. 9835 pertains only to removal of employees who 
have been proved disloyal. There is no provision contained 
therein whereby a person may be removed who, on the one 
hand, is absolutely loyal but, on the other hand, is danger- 
ously indiscreet. The indiscretion of a loyal employee can 
result in just as complete and damaging a compromise to 
national security as the actions of a disloyal employee. 

The Department of Defense, so long as Executive Order 
9835 is in effect, would prosecute disloyal cases pursuant to 
that Executive order. It is the intention of the Department 
of Defense, in order to protect the best interest of national 
security, to use the authority in the proposed legislation for 
the summary suspension and termination of the employ ment 
of personnel who are security risks. The Department of De- 
fense does not desire to seek the rescission or supersession of 
Executive Order No. 9835. It is the aim and objective of the 
Department of Defense to protect the national security, and 
it is believed that the proposed bill, together with Executive 
Order No. 9835 will accomplish the desired objective. 

The Under Secretary of the Navy appe sared personally before the 


House Committee on Post Office and Civil Service and again empha- 
sized that the proposed legislation was to extend: 


Existing statutory authority summarily to terminate the 
employment of civil employees of the Army, Navy, and Air 
Force who are poor security risks to other so- -called sensitive 
departments. 

The Under Secretary repeated his recent pronouncements in favor of 
the loyalty order and the use thereof but still insisted legislation was 
necessary because: 

Within a department there would be degrees of security and 
variations in attendant risks. The need for summary suspen- 
sion of employment in the sensitive departments is as great 
today as it was during the war. 

Elaborating on this theme, the Under Secretary stated: 


But because a Defense Department employee, even though 
loyal to the United States, may be a serious security risk due 
to his associations, affiliations, habits, or indisereetness, the 
Department considers it to be necessary for adequate protec- 
tection of the national security that the Secretary of Defense 
and the Secretaries of the Army, Navy, and Air Force shall 
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have the additional power to remove an employee in their 
respective departments from his employment when he is 
found to be a serious risk to national security. 


F Discussion before the House Committee had included a proposed 
amendment to provide an independent impartial review of Secretary 
action terminating employment of a security risk. Referring to the 
responsibility of the Secretary of a Department for the quality of 
the administration of same, he said: 


If the decision is to be questioned elsewhere on its merits, 
then we would have a reviewing agency vested with authority 
to decide what indiscretion prejudices national security while 
the responsibility for the consequences would still be in the 
Secretary of the department concerned. 


Some members of the House Committee on Post Office and Civil 
Service seemed quite skeptical of the handling of both loyalty and 
security cases by the military resulting in a person being dismissed 
as a security risk if the disloyalty charge could not be made to stick. 
One member commented: 


Now, I have gotten the impression from this discussion 
here—and I want to be corrected if I am wrong—that this 
is the procedure. We bring John Doe before a loyalty 
board. He is acquitted by the loyalty board. But still you 
do not want to accept the decision of that loyalty board. 
So you are going to turn around and say that he is a poor 
security risk and you are going to get rid of him. John Doe 
loses his job. 

Now, | am not talking about his being shifted from one 
job to another. I think you have the authority now to 
shift them into jobs that could be called nonclassified. 


This time the Associate General Counsel of the Office of the Secretary 
of Defense answered: 


A person is accused of being disloyal, but is cleared by 
the loyalty board, because there is not enough evidence 
against him. If that person is not in a sensitive job, it is 
not of any further concern to us. We are willing to take 
the view, that while we might have misgivings about his 
loyalty, he cannot prejudice our security because he does not 
have access to any of the classified or top secret material. 

Asked by a House committee member if they were not putting a 
stigma on a person that is suspended as a security risk, the Counsel 
for the Office of the Secretary of Defense stated: 


What we are saying is, “You cannot work in a sensitive 
Government job” * * * We do not say, “You cannot work 
for the Government.” 


Asked to define the term ‘“‘security risk” the Counsel for the Office 
of the Secretary of Defense stated: 


I do not know any hard and fast definition that is inclusive 
enough or that does not include too much. It is a question 
of relativity. It frequently depends upon the element of 
sensitivity or nonsensitivity of the job that is concerned and 


~ ASS SL 


~ S 


= 


> 


RANT 


B 


SEAS 








48 FEDERAL EMPLOYEES’ SECURITY PROGRAM 


the characteristics of the person complained of. I wish we 
could say with more definiteness, but L am frank to say that 
I cannot. 


A representative of the Air Force agreed with a committee member 
who stated: 


Every disloyalty case is a security risk, but not every 
security rist case is a disloyalty case. 


A representative of the Department of the Army assured the House 
committee that his Department was prepared: “To proceed under this 
bill if it becomes law solely on security cases.’ 

The Associate General Counsel of the Office of Secretary of Defense 
had told the House committee that if an employee does not have access 
to classified material they could not be considered security risks and 
that they would be security risks because of their access to confidential 
and classified material. 

In a letter filed with the committee by the Treasury Department, 
it was pointed out that no doubt the Congress was including the 
Treasury Department in recognition of the fact that the Coast Guard 
is a military service, saying: 


While the Treasury Department has not experienced any 
need for the authority which the proposed legislation would 
provide, the Department sees no objection to the inclusion 
of the Coast Guard on the same basis as the other armed 
services. 

The report of the House Committee on Post Office and Civil 
Service after an analysis of the bill stated: 


The bill merely adds to the security provisions of existing 
law 3 additional groups of employees in 3 sensitive agen- 
cies—the National Advisory Committee for Aeronautics, 
National Security Resources Board, and the Coast Guard 
(under the Treasury Department). 


Emphatic were the statements in the report relative to differen- 
tiating between security risks and disloyal cases; and in holding that 
security risks and disloyal employees cannot be treated in the same 
manner; saying: 


The bill does not deal with the suspension or removal of dis- 
loyal Federal employees. Executive Order 9835 of March 
21, 1947, established procedures under which employees who 
are found to be disloyal are removed from the Federal Gov- 
ernment. This bill is concerned with the all-important prob- 
lem of dealing with those Federal employees who, although 
loyal to the United States, act in a manner which je opardize s 
national security, either through wanton carelessness or 
general disregard for the public good. The committee 
believes it is impossible to treat security risks and disloyal 
employees in the same manner. Disloyal persons should 
not be employed in the Federal service, and where they are 
found and removed they are not entitled to Federal employ- 
ment of any kind. On the other hand, if it is determined 
that a person separated as a security risk is qualified and 





'H. Rept. No. 2330, Sist, 2d, June 26, 1950. 
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suitable for other Federal employment, the committee 
believes that it is appropriate for such employee to work for 
the Government in nonsensitive Government agencies. 
The bill makes ample provision for the employment in non- 
sensitive agencies of certain of those employees who may be 
classified in sensitive departments and agencies as security 
risks. 
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H. R. 7489 passed the House of Representatives on July 12, 1950, 
and in the Senate was referred to the Armed Services Committee. 
Brief hearings were held by the Senate Armed Services Committee.’ 

Before the Senate Armed Services Committee the General Counsel 
for the Office of the Secretary of Defense pointed out that the bill, 
H. R. 7439, was almost identical with S. 1561 which received the 


Senate Armed Services Committee’s approval in 1948, and that: 


In essence this bill has been before this committee before 


and-has been approved by it and has been passed by the 
Senate. 





Again this Counsel pointed out that, as to an employee 


On a loyalty case he would have a hearing in the Depart- 
ment, but he would have an appeal to the Richardson Board, 
in accordance with the provisions of the President’s Executive 
order that was issued in 1947. 


The chairman of the Senate Armed Services Committee asked 
the witness: 


Do you think that this act is broad enough to give those 
in authority in these very, very important places, depart- 
ments of our Government, all the authority they need to 
deal with any security case, loyalty case, or twilight zone 
case bordering on either one where the doubt would be 
resolved in favor of the Government? 


To which the witness replied: 


I believe the authority provided in here is broad enough to 
do just that. It is broad enough to handle a loyalty case 
and a security case. While the President’s loyalty program 
is in effect, continues in effect now, we would, of course, 
adhere to the procedures in the President’s loyalty program 
for a loyalty case. 

If in future years for any reason the President felt the 
loyalty program was not required for the executive depart- 
ment as a whole and rescinded it, we could stil] under this act 
have jurisdiction over a loyalty case. While that program is 
in effect, however, we will adhere to the President’s loyalty 
program. 

However, there are these other types of security cases that 
require handling and unless we have this kind of authority, 
we cannot judiciously handle it. 

* * * * * 


We do not intend to handle the loyalty cases under this as 
long as the President’s program is in existence. 


* Hearings, H. R. 7439, Summary Suspension Civilian Government Employees July 20 and 21, 1950. 
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In further answering questions the witness from the Office of the 


Secretary of Defense said: 





As we see it, the loyalty case which is handled by the 
President’s program under that Executive order, which 
culminates in the Richardson Board, is designed to take care 
of the disloyal person, the person who is actively disloyal 
against whom there is sufficient proof. 

Now it is policy that such a person should not work in the 
Federal Government in any position or in any department 
He is a potentially treasonable person and should not be on 
the payrolls of the Federal Government. It does not make 
any difference where he works or what kind of work he does. 

As distinct from that broad type of problem, a number of 
the sensitive agencies—Defense, Atomic Energy, State, and 
so forth—who handle or who have classified material which 
is handled by some of their employees, face the problem of 
some of those employees—it has been a minor number ac- 
tually—but some of those employees, while loyal or while 
there is no proof that they are disloyal, are of such charac- 
teristics or of such personal traits that it is dangerous fo: 
them to work in the sensitive job. 

* * * * * 


Where the person is a risk in the sensitive agency, but he 
may not be any risk at all in a nonsensitive agency, not pre- 
venting him from being employed in a nonsensitive agency, 
we leave it to the Civil Service Commission to consult with 
the prospective new hiring agency. 

* * * * * 


If the question is discharge for loyalty reasons, of course 
he is disqualified from being reemployed any place else. If 
he were to be terminated by a sensitive agency like Defense, 
as herein provided for security purposes, not for loyalty but 
for security, he is being terminated by us because we can- 
not find a nonsensitive job for him in our agency. If we find 
a person who we feel is a security risk because he happens to 
be handling classified material, we will attempt to find him 
a nonsensitive job where he is not a security risk. 

* + + * + 


There are certain employees—take a chemical engineer, 
for instance, where it is difficult to find another job. If we 
feel he is a security risk, we cannot give him a job as a filing 
clerk. The only job he can do is that of a chemical engineer 
in a classified area. We terminate his employment. But 
we feel that if he could get a job elsewhere in the Govern- 
ment in a nonsensitive area where he is not a risk, he should 
be free to do so, but that the Civil Service Commission ought 
to rule on his reemployment elsewhere. 

* * * * * 


The civil-service procedure for removal in general is ade- 
quate, except in the security case. In the security case it 
arises when there is a risk that he will disclose confidential 
information. 
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e : The recommendation of the Defense Department that the authority 
to discharge a security-risk in a sensitive department or agency was 
adopted. “No right of appeal outside the department or agency in- 
volved was given so far as clearance to continue on the job from which 
the employee was removed. The counsel for the Defense Department 
termed as a “remote possibility” the procedure propounded by one 
member of the Senate Armed Services Committee. But the com- 
ments of this Senator were prophetic of what has taken place. This 
Senator, after referring to the procedure for a hearing in the bill noted 
that the hearing is before the person who suspended the employee or 
somebody designated by that person to act for the suspending officer. 
The Senator added: 





ee 
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No matter what is presented at that hearing, the suspend- 
ing officer still has the power to say, “You are still suspended.” 


The counsel for the Defense Department then pointed out that he had 
more power than that, “He has power to terminate the employment.” 
The Senator continued: 


tole 


i Power to terminate the employment: So that as far as the 
procedure is concerned, you are vesting bere in the head of an 
agency complete and final authority to permanently fire this 
man irrespective of what evidence might be brought out in 
the hearing. You just give hime omplete and final judgment. 

Discretion: It is a tremendous power over the rights of 
individuals, which if it can be justified at all, as I said earlier, 
can be justified only because the common good has to be 
paramount over the rights of individuals, and we have to 
exercise the arbitrary power. 

What check do you have on this suspending officer, who 
is a human being, subject to the prejudices of human beings, 
if he wants to follow a course of action of taking it out on 
somebody? He says, “You are fired.” The man asks, 
“What for?” “I think you are a bad security risk.”’ 

He gives him a hearing in his office, listens politely, and 
when he gets through presenting evidence that certainly 
should return him to his job, the officer says, “I am of the 
same opinion still—you are through.” 

Now, what check have you got on arbitrary and discretion- 
ary power being exercised by the heads of departments 
around here when we know from the studies we have made 
of military justice during the war that we had some officers 
who exercised pretty arbitrary power, so bad that we had 
to appoint some boards after the war to clean up their 
mistakes? 

Now, what check do you have on an officer of Government 

that just wants to abuse his power under this law? It 

i seems to me we ought to be able to work out some procedure 
here where we get bad security risks out—-God knows we 

i want them out—but that we have some check also on the 

i fellow that is getting them out so we give him arbitrary and 

capricious powers. 
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The only answer from the Defense Department, as noted, was 
that the procedure thus spelled out was a very remote possibility, 
which caused the Senator to further comment: 


I think we are talking about a remote possibility, but I 
know you well enough to know you appreciate the fact that 
making democracy work is a pretty cumbersome thing, too, 
and we are in a fight for democracy the world around, and 
we have to keep ourselves, it seems to me, on guard against 
any Communist charge or propaganda that we adopt police- 
state methods ourselves. 


The Senator pointed out that under procedure he had in mind the 
head of an agency would not have to take the employee back, but his 
decision as to his termination from the Government employment will 
not be final until somebody else passes on the record other than the 
dismissing officer himself, adding: 


If they then find that the dismissing officer is in error as to 
his claim about the security risk, then we leave it up to the 
Government to decide where else they want to put him or 
what kind of an adjustment they want to make to him, but 
that the dismissing officer does not have to take him back. 


The specific amendment offered by this Senator was objected to by 
the Department of Defense and not acted upon formally for or against 
by the Senate Armed Services Committee. It appears in the foot- 
note,’° 

It will be recalled that as the bill, H. R. 7439 came over from the 
House, and as finally enacted, contained a provision in section 3 
that: 


The provisions of this Act shall apply to such other depart- 
ments and agencies of the Government as the President may, 
from time to time, deem necessary in the best interests of 
national security. 


There was, in the Senate Armed Services Committee a determined 
effort to amend this to read: ‘“The provisions of this Act shall apply to 
all other departments.” In fact, it is the only amendment upon 
which a rolleall vote was taken in the Senate Armed Services Com- 
mittee and the motion to extend the application to all other depart- 
ments and agencies failed to carry. 

Incidentally the record of the hearing indicates that while the 
Armed Services Committee of the Senate voted to report the bill to 
the floor favorably “There was a chorus of ‘Noes’. ”’ 


10 (b) (1) Any person whose employment is terminated under authority of subsection (a) shall have the 
right to appeal to the Civil Service Commission from the adverse decision of the agency head concerned 
Such appeal shall be made in writing within a reasonable time after such termination of employment and 
may be accompanied by such affidavits as the appellant may desire tosubmit. The appellant shall be given 
the opportunity to appear before the Commission, either in person or through a designated representative, 
in accordance with rules and regulations prescribed by the Commission. After investigation and consid- 
eration of the evidence submitted, the Commission shall (a) submit its findings and recommendations to 
the agency head concerned, and (b) send copies of such findings and recommendations to the appellant or 
to his designated representative. If the Commission recommends that the appellant be reinstated and 
such agency head determines, after consideration of such recommendation, that such reinstatement would 
be fair and reasonable and not against the public interest, he shall reinstate the appellant and allow him com- 
pensation as provided in subsection (a) for all or any part of the period of his suspension and separation from 
the service. (2) The Civil Service Commission shall submit to the President and to the Congress an annual 
report with respect to the activities of the Commission under this act, and shall include in such report a 
statement indicating the extent to which the several agency heads have complied with the recommendations 
of the Commission, submitted pursuant to paragraph (1) of this subsection, for the reinstatement of dis- 
missed officers and employees, 
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The report +! of the Senate Armed Services Committee on H. R. 7439 
explained the purpose of the bill, as follows: 


The purpose of the bill is to increase the authority of the 
heads of Government departments engaged in sensitive 
activities to summarily suspend employees considered to be 
bad security risks, and to terminate their services if subse- 
quent investigation develops facts which support such action. 


In addition to quoting from the House Report on the bill, the Senate 
Armed Services Committee stated : 


It will be noticed that the bill, as amended, is not designed 
to set aside the President’s loyalty program. It is intended 
that his program will be continued. Executive Order 9835 
of March 21, 1947, established procedures under which em- 
ployees found to be disloyal, as distinct from poor security 
risks, could be removed from the Federal Government. This 
bill is concerned primarily with the problem of dealing with 
those Federal employees who, although loyal, are so careless 
as to jeopardize the national security. Disloyal persons 
sbould not be permitted to be employed in the Federal 
service under any circumstances. They are not entitled to 
Federal employment of any kind. 


The report pointed out that Public Law 808 under which the 
military services had been operating— 


is geared into the legal continuation of World War II and, 
therefore, cannot be ‘considered permanent legislation. 


The report seems to make much of the opportunity of an employee 
removed from sensitive work to have his case reviewed by the Civil 
Service Commission and an opportunity to obtain employ ment in a 
nonsensitive agency. In fact as the bill was first adopted by the 
Senate Armed Services Committee on July 20, 1950, this section has 
been deleted. A second session the day following adopted an amend- 
ment described in the report as follows: 


On the other hand, it is the opinion of the committee that 
if the Civil Service Commission so determines, a person 
separated as a security risk could be placed in another Fed- 
eral job where the work is of such a nature as not to be 
jeopardized by his employment. 

The bill, as amended, provides that the individual con- 
cerned can ask the Civil Service Commission to review his 
case to determine whether or not he is suitable for reemploy- 
ment in & nonsensitive agency. The bill does not provide an 
appeal from the decision of the head of the department whose 
action will be final and conclusive insofar as action affecting 
the individual in his own agency is concerned. 


The bill, H. R. 7439, passed the Senate on August 9, 1950; the 
bill as amended in the Senate was accepted by the House of Repre- 
sentatives on August 15, 1950, and became Public Law No. 733, on 
August 26, 1950. 


118, Rep, No, 2158 Sist Cong. 2d sess., July 25 1950 
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9. TuE LOYALTY PROGRAM UNDER Executive OrpER 9835 


Former Solicitor General Philip B. Perlman” admitting defects in 
the loyalty program such as the Loyalty Review Board’s attempt to 
postaudit cases, after an agency loyalty board had ruled in favor of 
the accused (decided by the Supreme Court in the Peters’ case), and 
deploring the “rehearing or retrial, time and again, of the same 
charges based on the same information” under both the previous and 
the present programs, and stating: 


EEE PET I LL NI 


The loyalty program was far from perfect. It was an ex- 
periment, thrust upon the Nation * the existence of 
worldwide conspiracy to infiltrate, undermine, and weaken 
all democratic governments; te learn and exploit their 
secrets, and to sow dissension and fear and strife. Some 
mistakes were made in the administration of the loyalty pro- 
gram, and the way opened for abuses, the extent of which are 
now becoming apparent. 


The same witness described the program in these words: 
5 


Under that program, from December 1947 through Decem- 
ber 1952, more than 6,600,000 persons had been checked for 
loyalty and security, and more than 25,500 persons had been 
given FBI full field investigations, 6,411 persons either had 
been dismissed, denied employment, resigned, or withdrew 
applications for employment. 

Disi its provisions each Federal department and agency 
set up its own loyalty board to pass upon the merits of 
charges or derogatory information affecting its employees. 

These boards, armed with FBI and other reports, held 
hearings at which the person under accusation was present 
and was entitled to produce witnesses and to be represented 
by counsel. 

Each loyalty board made a recommendation on each case 
to the head of the agency in which the board functioned. If 
the action of the loyalty board was adverse to the employee, 
there was an appeal to or review by the head of the agency; 
and if the decision was still adverse the employee had a 
right of appeal to the Loyalty Review Board, which re- 
viewed all the proceedings, and made its independent recom- 
mendation. 

The cases of applicants for appointment, and all others 
except permanent employees, were heard and determined by 
the Civil Service Commission’s regional loyalty boards, and 
there also was provision for appeal to the Loyalty Review 
Board. 

This Board, which reached 22 in number, was composed of 
eminent citizens, distinguished in the professions and indus- 
try, appointed by the Civil Service Commission without 
regard to political affiliation. 

n fact, the Loyalty Review Board, during President 
Truman’s ‘administration, was headed by persons who hap- 
pened to belong to the opposite political party. The provi- 
sion for successive appeals, the absence of secrecy in the 


8 Record, pt. I, pp. 109-111. 
13 Record, pt. I, p. 132. 
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conduct of the proceedings, the —— for public 
discussion of the cases served, despite handicaps inherent in 
measures to protect confidential sources and methods of 
obtaining information, to protect what was believed by many 
to be a reasonably adequate program to shield innocent em- 
ployees from injustice and discrimination. 

At the same time, the loyalty program helped to eliminate 
any communistic or other subversive elements i in Government 
service, and, together with the Hatch and other related acts 
of Congress, to assure the employment of none but those 
completely loyal to the Government. 


And, on the matter of investigations and hearings without the need 
of suspension, Mr. Perlman “ added: 


It is worthy of the heaviest possible emphasis, gentlemen, 
that under the loyalty program as established by Executive 
Order No. 9835, March 21, 1947, and as thereafter admin- 
istered, no person was separated from Government service or 
was taken off the Government payrolls and his livelihood 
endangered or destroyed, until his case had been adjudicated, 
after opportunity to present his defenses either to the agency 
or the reviewing loyalty board. There were practically no 
exceptions to this rule, and that is not the situation today. 


Mr. Perlman © dwelt heavily on the theme that the treatment of 
persons disloyal should be entirely different than security risks and 
that a determination of disloyalty to the United States carries with 
it a permanent stigma, a judgment which may bar the accused from 
public employment anywhere in the United States. Because of this 
he pointed out that since— 


* * * in cases, involving such grave consequences to the 


accused, and where conclusions are reached without the aid of 
juries and without the rules of evidence observed in the 
courts: 


the former loyalty program under Executive Order No. 9835— 


* * * attempted to minimize the danger of Sii through 


provisions for hearings, appeals, and for a full consideration 
by competent, disinterested persons unlikely to be subjected 
to or influenced by political or other extraneous influences. 


Mr. Perlman " pointed out that while the previous loyalty program 
contemplated that a person under charges might be suspended from 


the actual performance of duties pending a determination as to 
loyalty— 


* * * the presumption of innocence until a determination 
otherwise was implicit in all the provisions of the loyalty 
program. 


It was Mr. Perlman’s contention that— 


The statutory provisions for suspension and removal under 
the Lloyd-LaFollette Act, the various other acts of Congress 
and Executive orders, were intended to give the heads of De- 
partments ample authority to free the Government service of 


u Record, pt. I, p. 111. 


u Record, pt. L p. 112, 
* Record, pt. I, pp. 112-113. 
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inefficient, incompetent, and sometimes corrupt employees 
who manage from time to time to obtain public employment, 
as they do also in private enterprise. 


and furthermore that— 


No such suspensions or removal ordinarily, except where a 
crime is involved, carry a permanent stigma, nor the conse- 
quences incident to a determination of disloyalty. 


Mr. Perlman" referred to a glaring defect in the security pro- 
am under Executive Order 10450 which he admitted was “inherited 
rom the loyalty program from the previous administration,’ namely: 


The rehearing or retrial, time and again, of the same 
charges based on the same information. 


The national president of the American Federation of Government 
Employees, Mr. James A. Campbell," stated: 


The old loyalty program, adopted shortly after World War 
II, was not perfect. But it was certainly vastly superior to 
what we have today. The criteria used was, in essence, 
whether or not the employee under investigation had injured 
or might intentionally injure the interests of the United 
States. The employee had the right to appeal a dismissal 
to an impartial Federal loyalty review board, a completely 
nonpartisan body made up of outstanding, highly qualified 
persons. 


Mr. Philip Young,” Chairman of the Civil Service Commission and 


personnel advisor to the President, described what he termed the 


deficiencies in the old program and the need for the new: 


Under the previous administration, an attempt was made 
to grapple with this problem through the operations of the 
Federal employees loyalty program, which was established 
by Executive Order 9835 in 1947. However, the system of 
adjudication under this program was intricate, time consum- 
ing, and sometimes, in the final analysis, inconclusive. 

Furthermore, the loyalty program made no allowance for 
the fact that a person might be a weak link in our national 
security, even though his loyalty was unassailable. There 
are obviously many other factors dealing with integrity and 
moral character which may have a bearing on an employ ee’s 
fitness for a job and its relationship to the national sec urity. 

And finally, there was a prevalent feeling that, because the 
old loyalty program had the effect of branding as disloyal an 
employee who was removed, there was considerable hesitancy 
to take any action under the program unless an act of clearly 
demonstrated disloyalty could be established. 

As time went on, it had become apparent that the original 
standard under the loyalty program was not adequate for 
dealing with cases of suspected disloyalty. The original 
standard used for refusal of employment or removal from 
employment on grounds relating to loyalty was “reasonable 
grounds for belief that the person involved is disloyal.” 

” Record, pt. I, p. 111. 
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On April 28, 1951, by Executive Order 10241, President 
Truman changed the standard to “a reasonable doubt as to 
the loyalty of the person involved.” 


The need developed for permanent legislation which would 
(1) confer on heads of departments authority which they 
could act on more rapidly than the cumberson procedure 
provided for in President Truman’s loyalty order; (2) cover 
the wide variety of cases which would not rationally come 
under the conception of “loyalty” and (3) at the same time 
supply minimum procedural protection to the employees 
involved. 

* 
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Thus, it was pointed out again and again that alcoholics, 
people with unsatisfactory associations, persons subject to 
blackmail, and those who are simply overly loquacious could 
constitute a serious danger to the security of the United 
States, but could not necessarily be proved disloyal. On the 
other hand, it was pointed out that those who are disloyal are, 
of course, security risks. 














Mr. Philip Young,” Chairman of the Civil Service Commission, 
gave the following report on the operation of the loyalty program 
under Executive Order 9835 (in March of 1954): 


I would like to give you now the final results of the Federal 
employees loyalty program, cumulative from the start of the 
program in 1947 to its conclusion in 1953. Before I give you 
the figures, however, I should like to say—as we have been 
saying all along— that the figures are in no way comparable 
to figures on operation of the. employee security program, be- 
cause of the differences in the two programs which I have 
already described. 

Whenever a question of loyalty was revealed through pre- 
liminary checks, an investigation was scheduled. In all, 
reports of investigations on 26,236 persons were referred to 
appropriate loyalty boards for consideration. 

The results of actions by agencies, by regional boards of the 
Commission, and by the Loyalty Review Board over nearly a 
6-year period were as follows: 18,279 persons of the 26,236 
were cleared by favorable decisions on loyalty or were yet to 
be evaluated at the time the —— was terminated; pro- 
ceedings were discontinued on 6,828 cases because these per- 
sons resigned or withdrew their applications for employment; 
560 persons were removed or denied Federal employment on 
grounds relating to loyalty. The remaining 569 persons of 
the 26,236 were processed by the Department of the Army 
under security laws. 





Mr. Philip Young,” Chairman of the Civil Service Commission, 
m September 1955 stated: 


During the course of the last administration it had become 
apparent that the old loyalty program was not adequate to 
deal with the problem of employee security. The need for 
permanent legislation was recognized by the Department of 
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Defense in 1950 and enacted into law in the 2d session of the 

8ist Congress. 

Extensive hearings were held in both the Senate and the 
House where it was pointed out again and again that the 
‘loyalty test’? was unsatisfactory and limited in its nature. 

It was further pointed out in those hearings that alcoholics, 
eople with unsatisfactory associations, persons subject to 
slackmail, and those who were simply overly loquacious could 

constitute a serious danger to the security of the United 

States, but could not necessarily be proved disloyal. On the 

other hand it was pointed out that those who are disloyal are 

of course security risks. 

Mr. Irving Ferman,” director, Washington office, American Civil 
Liberties Union, presented for the record a statement by the chairman 
of their board, Mr. Ernest Angell, which stated: 

Under Executive Order 9835, all employees and all those 
applying for employment were given hearings on the question 
of their loyalty. 

And, at another point, the following: * 


Under the old loyalty program, an employee or an appli- 
cant had the right to have an adverse decision by a local 
board reviewed “by the Loyalty Review Board. ‘This was 
composed of eminent private citizens who, as judges sitting in 
appeal, had nothing to fear from political reprisals should 
they make an unpopular decision. However, under the 
present security progr am, there is no such right of appeal. 
Moreover, while the various review boards were all composed 
of private citizens, all security determinations today are made 
by Government employees. It is difficult to understand how 
one can expect a fair and impartial decision to be rendered, 
one completely free from prejudice, when the person making 
the decision knows that he himself may be investigated as a 
security risk or charged with disloyalty should he make a 
determination which Jater becomes unpopular. 

Statistics provided to a House committee * by the Civil Service 
Commission for the period of March 21, 1947, to February 28, 1950, 
disclose the activities of the Loyalty Review Board and have been 
reproduced at a later point in this report.” 


10. ORIGIN or EXECUTIVE ORDER 10450 


While the legislative intent of the Congress seems to have been 
that cases of disloyalty would be handled under Executive Order No. 
9835, suitability under regular Civil Service procedures, and the 
twilight zone cases of security risks in sensitive agencies pursuant to 
Public Law 733 the administration taking office in January of 1953 
took a different view. As stated in President Eisenhower’s state of 
the Union message * of February 2, 1953, to the 83d Congress: 


The safety of America and the trust of the people, alike, 
demand that the personnel of the Federal Government be 


2 Record, pt. I, p. 926. 

* Record, pt. I, pp. 926-927. 

™ Hearings, House Committee on Post Office and Civil Service on H. R. 7439, March 1950, 
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loyal in their motives and reliable in the discharge of their 
duties. Only a combination of both loyalty and reliability 
promises genuine security. 


As testified to by the Chairman of the Civil Service Commission, 
Mr. Philip Young: 


In applying these principles set forth by President Eisen- 
hower, it was decided to broaden the application of the 
statutory authority which the 81st Congress had given the 
President in Public Law 733 of 1950. 

Therefore, the President, by Executive Order 10450, of 
April 27, 1953, established a governmentwide employee 

y security program, based on the authority and the approach 
2 set forth by the Congress in Public Law 733, and abolished 
the old loyalty program. 

The basic objective of the employee security program is 
to make sure that there is no employee on the Federal payroll A 
nor any applicant appointed who can, because of his position, 
endanger the national security. The American people must i 
be assured that Federal employees are persons of integrity, 


A 

high moral character, and unswerving loyalty to the United f 

States. 4, 

Today the head of each department and agency is respon- Á 

sible for the security of his organization. Under this pro- “i 

gram the responsibility for the secutity of a department or i 

agency is placed where it belongs, squarely on the shoulders / 

of a particular Government organization. To safeguard the 4) 

rights and privileges of the employees, provision has been a 

made for hearings, at the option of the employee, before : 
security hearing boards composed of Government employees ; 

from other agencies. s 
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PART II 


REFUSAL OF AGENCIES TO SUBMIT DOCUMENTS ON RE- 
QUEST OR IN COMPLIANCE WITH SENATE SUBPENAS 


At the outset and throughout the period of its existence the sub- 
committee and staff have been handicapped in their work by the 
refusal of the various executive agencies to submit files, upon written 
request or by subpena, which files had a bearing upon the operation 
of the Government employees’ security program, the very subject 
designated to the subcommittee to investigate. 

The Department of Defense was asked to submit the entire person- 
nel and security files on a certain case that had been highlighted many 
times in the news. Replying the Department! stated: 


As you are no doubt aware, your letter raises important 
questions of policy with respect to relationships and responsi- 
bilities of the legislative and executive branches of the Gov- 
ernment, and how the public interest can best be served with 
respect to the handling and use of investigative material. 
This material is received in confidence and has been main- 
tained in confidence to protect national-security informa- 
tion, investigative sources and technique, as well as the 
rights of individuals, and for other reasons. 


Similar replies were received from the Departments of Agriculture 
and State, the Foreign Operations Administration, and the Veterans’ 
Administration.? The President’s letter to the Secretary of Defense 
of May 17, 1954,° and attached memorandum of the Attorney General 
discussing the separation of powers between the executive, legislative, 
and judicial departments seems to be relied upon to justify the re- 
fusal of access to the files. Pertinent portions of the President’s 
letter follow: 

However, it is essential to the successful working of our 
system that persons entrusted with power in any one of the 
three great branches of Government shall not encroach upon 
the authority confided to the others. The ultimate re- 
sponsibility for the conduct of the executive branch rests 
upon the President. 

Within this constitutional framework each branch should 
cooperate fully with each other for the common good. How- 
ever, throughout our history the President has withheld 
information whenever he found that what was sought was 
confidential or its disclosure would be incompatible with the 
public interest or jeopardize the safety of the Nation. 

Because it is essential to efficient and effective admin- 
istration that employees of the executive branch be in a 

! Record, pt. I, 
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position to be completely candid in advising with each other 
on official matters, and because it is not in the public inter- 
est that any of their conversations or communications, or any 
documents or reproductions, concerning such advice be 
disclosed, you will instruct employees of your Department 
that in all of their appearances before the subcommittee 
of the Senate Committee on Government Operations re- 
garding the inquiry now before it they are not to testify to any 
such conversations or communications or to produce any 
such documents or reproductions. This principle must be 
maintained regardless of who would be benefited by such 
disclosures. 

I direct this action so as to maintain the proper separation 
of powers between the executive and legislative branches of 
the Government in accordance with my responsibilities and 
duties under the Constitution. This separation is vital to 
preclude the exercise of arbitrary power by any branch of 
the Government. 

By this action I am not in any way restricting the testi- 
mony of such witnesses as to what occurred regarding any 
matters where the communication was directly between any 
of the principals in the controversy within the executive 
branch on the one hand and a member of the subcommittee 
or its staff on the other.‘ 


The efficient and just administration of the employee 
loyalty program, under Executive Order No. 9835, of March 
21, 1947, requires that reports, records, and files relative to 
the program be preserved in strict confidence. 

This is necessary in the interest of our national security 
and welfare, to preserve the confidential character and 
sources of information furnished, and to protect Govern- 
ment personnel against the dissemination of unfounded or 
disproved allegations. It is necessary also in order to insure 
the fair and just disposition of loyalty cases. 

For these reasons, and in accordance with the long-estab- 
lished policy that reports rendered by the Federal Bureau 
of Investigation and other investigative agencies of the 
executive branch are to be regarded as confidential, all re- 
ports, records, and files relative to the loyalty of employees 
or prospective employees (including reports of such investi- 
gative agencies), shall be maintained in confidence, and shall 
not be transmitted or disclosed except as required in the 
efficient conduct of business. 

Any subpena or demand or request of information, reports, 
or files of the nature described, received from sources other 
than those persons in the executive branch of the Govern- 
ment who are entitled thereto by reason of their official 
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During the existence of Executive Order 9835, the President of 
the United States issued a somewhat similar Memorandum to All 
Officers and Employees in the Executive Branch of the Government: 
Confidential Status of Employee Loyalty Records ê which reads: 
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duties, shall be respectfully declined on the basis of this direc- 
tive, and the subpena or demand or other request shall be 
referred to the Office of the President for such response as the 
President may determine to be in the public interest in the 
particular case. There shall be no relaxation of the provi- 
sions of this directive except with my express authority. 

Obviously the departments and agencies of the executive brancl» 
of the Government have interpreted these instructions so that the 
head of each agency becomes the arbiter of what information he wil! 
submit to a congressional committee. The effect in the instant i 
investigation has been to stymie, prolong, and make most difficult the 
study and investigation authorized by the Senate. 

Failing in its efforts to secure documents believed essential to any 
appraisal of the Government employees’ security program by mere 
formal request the subcommittee issued a number of subpenas duces 
tecum. This procedure was as fruitless as the previous requests 
by letter. 

As an example: The subcommittee had under study and investiga 
tion grave charges made against the then head of the Security Offic 
in the Small Business Administration. A subpena duces tecum was 
served upon Mr. Wendell B. Barnes,® Administrator, commanding 
him to produce certain records as follows: 








DE RSENS 


abd BE aon 


The personnel and security files in the possession of the 
Small Business Administration pertaining to Mr. George \ 
MeDavitt together with all correspondence, documents, 
hearing records, ete., pertaining to his emplovment in the 
Small Business Administration. 


Mr. Barnes declined to deliver the documents called A in the sub 
pena. The legal staff of the subeommittee prepared a brief « m th 
subject which clearly points up the facts and the issues invol\ 

In addition to the subpena duces tecum served upon the Adminis 
trator of the Small Business Administration,’ a similar subpena was 
sérved upon the Chairman of the Civil Service Commission? Both 
subpenas asked for submission of the personnel and security files of 
the Director of Compliance and Security of the Small Business 
Administration, and both requests were refused, although the forn 
»7 filed by the Director was presented for the record.’ Mr. Barnes 
stated that: 

My refusal to submit these documents was dictated by the 
separation of power between the legislative and executive 
branches, and that I am willing to cooperate with you 
committee to the limits of the ability of the executive branch 
of the Government to do so. 


The Chairman of the Civil Service Commission ”? replied that th 
employment of the Director of Compliance and Security of the Smal! 
Business Administration was in a position excepted from the compe 
titive civil service, and as to the secur ‘Tty file stated as follows: 


6 Ren wd, pt. I, pp. 192-193. ] 


? Record, pt. I, pp. 247-253 
§ Record, pt. I, p. 192. 

ê Record, pt. I, p. 381. 

1 Record, pt. I, pp. 193-198. 
u Record, pt. I, p. 201. 

® Record, pt. I, pp. 359, 382, 
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The security file which you requested is in the possession 
of the Civil Service Commission but it would not be appro- 

riate for me to furnish it to your subcommittee. As you 

znow, investigative information and privileged communica- 
tions in the custody of the executive branch of the Govern- 
ment have long been withheld from the Congress and its 
committees for reasons of public policy and in order to 
maintain the separation of powers between the executive 
and legislative branches of Government. 


The Chairman of the Civil Service Commission, Mr. Philip Young," 
appeared before the subcommittee and again refused to comply with 
the subpena duces tecum, stating: 


I am prepared to turn over to the subcommittee a copy 


of the forms 57 and a copy of the service histories relating 
to the persons designated in the subpena. 





i I must, however, respectfully decline to submit any 4 
a other portions of the files to the subcommittee. My action ( 
é in this respect, sir, is upon the principle laid down by iy 
a President Eisenhower in his letter of May 17, 1954, to the “| 
2 Secretary of Defense, directing that the request of the í 
a Committee on Government Operations for the production 4 
of certain documents be denied. $ 
The President’s letter points out that it is essential v 
to efficient and effective administration that employees 4 
of the executive branch be im a position to be completely A 
i candid in advising with each other on official matters, and 7 
K that it is not in the public interest that any of our con- 4 
— * versations or communications of any documents or repro- 
Š yi ductions concerning such advice be disclosed; moreover, “, 
a these files contain reports of investigation collected by 4 
5 4 the Civil Service Commission and other investigative 7 
k agencies in the executive branch. K 
h bj With such an interpretation placed upon the President’s directive, i! 
of r it is obvious that the subcommittee becomes helpless in obtaining the ti 
3S È facts necessary to a thorough investigation which it has been directed y 
n a to make by the Senate; in fact, the subcommittee is stymied in deter- 7 
S f mining the facts behind the attempted character assassination of 4 
ie one of its witnesses. 7 
E The subcommittee must thus conduct an investigation in a vacuum. e 
ri Another instance might be recounted. A witness had appeared 
a before the subcommittee who had been a former employee of the 
; Small Business Administration. With the effect of discrediting such 
E witness’ testimony, an investigator '* for the Small Business Admin- 
A tration, after the employee had left that agency, made a field investi- 
” a gation. When asked what he had found he stated: ! 
ee 
om A What I found out would subject the witness to gross humili- 
A ation, and I would rather not discuss it in an open hearing. 
¢ It. seemed logical that the subcommittee should then review the file 


of this former witness. The witness asked that the full file be made 
public so that answer thereto could be made. With a view to deter- 


® Record, pt. I, pp. 381-382, 
4 Record, pt. I, p. 343. 
18 Record, pt. I, p. 351, 
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mining the character of the witness who had been accepted at face 
value up to the time, the investigator for the Small Business Adminis- 
tration gave his conclusion that what he found would subject the wit- 
ness to gross humiliation, the subcommittee directed a subpena duces 
tecum to the Chairman of the Civil Service Commission. This sub- 
pena, also not complied with, called not only for the files on the witness 
mentioned above, but for the complete files on the security officer of 
the Small Business Administration, then under investigation, and the 
files on a Civil Service Commission employee who had made a survey 
of the agency security operations and, reported, according to the head 
of the agency that “its operation is one of the best in any Federal 
Government Department.” 

Equally as important is a more recent effort on the part of heads 
of certain executive agencies to claim exemption from the process of 
subpena by the Senate. A subpena duces tecum was served upon 
Secretary of the Army Wilbur M. Brucker” for appearance September 
27, 1955. Aside from the refusal to submit documents as had been 
the cases previously referred to, Mr. Brucker raised the question of 
the power of the Senate to issue a subpena for his personal appearance. 
Mr. Bruckner’s letter to the Chairman” states his position as follows: 


On September 16, 1955, in my office, there was served 
upon me by a representative of the Sergeant at Arms of the 
Senate a subpena signed by you and purporting to command 
my appearance before your committee on September 27 to 
testify and submit to the committee for study all files, cor- 
respondence, documents, records, and so forth, relating to cer- 
tain individuals. 

I am willing to appear before the committee volun- 
tarily at the committee’s invitation at any time or times that 
may be mutually convenient, and to furnish the committee 
such information and produce for the committee’s study 
such files, records, and papers as may be within my power to 
provide. However, as the head of a department in the 
executive branch of the Government, I am advised that I 
cannot be required to appear before a congressional com- 
mittee under the compulsion of a subpena, and for that 
reason I am returning to you herewith the subpena that 
was served upon me on September 16. 

While I must respectfully decline to appear before the 
committee under compulsion of a subpena, I shall treat the 
committee’s action as an invitation to appear and I shall 
assume that the committee desires me to be present volun- 
tarily on September 27. Accordingly, unless I hear from 
you to the contrary, I will be there at that time. I wish to 
emphasize, however, that my decision to appear voluntarily 
on this occasion does not constitute a waiver of my legal 
position in regard to the subpena.”* 


Mr. Brucker was again subpenaed to appear before the subcommit- 
tee on December 2, 1955. Prior to this date it was explained to the 
staff that Mr. Brucker had planned a trip to the Far East and in the 
interest of not inconveniencing the Secretary, arrangements were 
made for a representative of the Department of the Army to appear 

16 Record, pt. I, p. 850. 


1? Record, pt. I, p. 851. 
18 Record, pt. I, p. 851. 
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in his stead. However, the chairman received a communication from 
Mr. Brucker dated November 25, 1955, quoting portions of the 
previous letter of September 24 (reproduced above) and adding: 


On this occasion as well I must return the subpena and 
respectfully decline to appear under compulsion of a subpena, 
but I wish to make it clear that I am willing to appear before 
your committee voluntarily at any mutually convenient time 
after my return from the Far East. 


Similarly, a subpena had been served upon Secretary of the Air 
Force, Donald A. Quarles, for appearance before the subcommittee 
on December 2, 1955. Prior thereto arrangements had been made 
with Mr. Quarles’ office to accept as a witness for December 2 a person 
having the facts in which the subcommittee was interested. How- 
ever, at the hearing a letter ° was presented dated December 1, 1955, 
signed by Mr. John A. Johnson, General Counsel, Department of the 
Air Force, stating in part: 


Secretary Quarles also desires that you be assured of his 
willingness to appear before the committee at any mutually 
convenient time if his testimony concerning the broader 
aspects of the Air Force’s personnel security programs should 
be desired. It would not, however, be appropriate to his 
position as the head of a department in the executive branch 
of the Government for the Secretary to appear before a con- 
gressional committee under the compulsion of a subpena. 
The Secretary will be pleased to appear voluntarily at the 
committee’s invitation. The subpena that was received on 
November 23 is returned herewith. 


The Administrator of the Veterans’ Administration, Mr. H. V. 
Higley,” refused to comply with a subpena duces tecum calling for 
turning over to the committee for its study: 


All files, correspondence, documents, records, etc., in 


your possession or the possession of the Veterans’ Admin- 
istration, relating to 


forty-nine individuals listed on a list attached to the subpena. These 
were all cases of suspension, termination or resignation that the 
committee was desirous of studying. On the stand Mr. Higley stated: 


I am prepared to turn over to the committee copies of the 
standard forms 57 or other application forms and copies of 
the service histories relating to these individuals and these 
are those forms which I have here. 


The material mentioned was turned over to the committee but as to 
the balance thereof, Mr. Higley said: 


I must, however, respectfully decline to submit any other 
portions of the files to the subcommittee. My action in 
this respect is based upon the constitutional and admin- 
istrative principles related by President Eisenhower in his 
letter of May 16, 1954, to the Secretary of Defense directing 
that the request of the Committee on Government Oper- 
ations for the production of certain documents be denied. 


1° Record, pt. II, p. 1184. 
* Record 
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President Eisenhower’s letter points out that it is essential 
to efficient and effective administration that employees of 
the executive branch be in a position to be completely candid 
in advising with each other on official matters and that it is 
not in the public interest that any conversations or com- 
munications or any documents or reproductions concerning 
such advice be disclosed. 

These files also contain reports of investigation and con- 
fidential information furnished by the Federal Bureau of In- 
vestigation, the Civil Service Commission, and other inves- 
tigative agencies in the executive branch. 

In view of the fact that the files which vou have requested 
are in that category I have no alternative but to respect- 
fully refuse your request 

A subpena duces tecum was served upon Mr. Frederick W. Bau- 
mann, Jr., calling for submission to the committee for its study: 


All files, correspondence, documents, records, and so 
forth, in your possession or the possession of the Govern- 
ment Printing Office relating to Mr. Edward Roy Dixon and 
with reference to any and all employees or former employees 
who have been suspended by the Government Printing 
Office pursuant to Executive Order 10450. 


Mr. Edward Roy Dixon had appeared before the committee and 
told the storv of his suspension, hearing, and final termination from 
employment. Mr. Baumann refused to turn over the records sub- 
peoned, and, when asked if he had any statement to ms ne > as to the 
contention of Mr. Dixon that he had been discharged as a security 
risk, he replied: 


“Sir, in our compliance with the security program under 
10450 and Public Law 733, we have to consider thai all files 
of security nature are confidential and we haven’t given that 
information out to anyone, sir, and I will have to decline 
here to give that information.” 


Mr. Baumann was then asked if the action of the Government 
Printing Office deprived Mr. Dixon of his rights, civil-service, and 
veterans preference rights as he had contended. He replied: 


That, sir, I think is getting into the file again. If we 
start opening the file, why, that would be part of it. I 
couldn’t honestly answer whether he had been deprived of 
it or not. 


Subpena duces tecum was served upon Mr. Thomas J. Donegan %8 
caliing upon him to submit to the committee for its study: 


All files, correspondence, documents, records, and so forth, 
in your possession relating to the operation of the Govern- 
ment employees’ lovalty and security program under Execu- 
tive Order 10450 including minutes of any meetings held 
with security officers or the heads of the various executive 
agencies. 





% Record, pt. I, pp. 899-900, 904. 
Record, pt. I, pp. 872-873. 
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Refusing to turn over the documents to the committee, Mr. Done- 
gan stated: 


I have with me documents which I think come within 
the category named in te subpena duces tecum. 

I must express my rarets to this subcommittee that I 
cannot turn these documents over to the subcommittee. 

In order to save the time of the subcommittee, references 
have been made to President Eisenhower's letter to Secretary 
Wilson, I believe it is May 17, 1954. It is within the scope 
of that instruction of the President that I must respectfully 
decline to turn these documents over to the subcommittee. 

I would also like to call the subcommittee’s attention to 
the fact that the Personnel Security Advisory Committee is 
informally attached to the Executive Office of the President. 

I have in my possession the minutes of the meetings of the 
Personnel Security Advisory Committee. In these minutes 
there are discussions with reference to personnel security 
cases and other matters related thereto which come before 
this committee of which I am chairman. 


When a witness insisted on presenting a letter for the record and 
reading same, though the document was not requested, one of the 
subcommittee counsel stated: ? 


I want to point out that we are getting what documents 
they want to give us, and we cannot get what we want. 


Authority to refuse to comply with a subpena duces tecum is given 
as the memorandum of the Attorney General to the President,” 
released along with a letter from the President to the Secretary of 
Defense on May 17, 1954. 

Somewhat connected with this subject of securing documents from 
the departments and agencies is the difficulty of witnesses to secure 
data on cases direct from those involved. Mr. Lauterstein * of the 
American Veterans Committee told the committee: 


It may interest you to know that when an effort was made 
to obtain details of certain cases which could be used in our 
testimony here, attorneys representing employees in pending 
or even completed security cases felt that the airing of such 
a case would prejudice their clients. 


The committee has been refused access to the very information and 
data it should have to intelligently appraise the workings of the 
Government employees’ security program. Must the “Congress 
operate clandestinely to secure information necessary to perform its 
legislative function? Must the Congress set up its own investiga- 
tional staff with undercover men in the various agencies so as to know 
what goes on? Perish the thought. But the legislative function 
cannot be carried on in the dark. The Supreme Court has approved 
the sage comment of Woodrow Wilson*® who said: 


It is the proper duty of a representative body to look 
diligently into every affair of Government and to talk much 
about what it sees. It is meant to be the eyes and the voice, 

* Record, pt. I, p. 218. 
% Record, pt. I, pp. 254-260. 


25 Record, pt. I, p. 265. 
# U. S. v. Rumeley, 345 U. S. 41. 
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and to embody the wisdom and will of its constituents. 
Unless Congress have and use every means of acquainting 
itself with the acts and the disposition of the administrative 

agents of the’ Government, the country must be helpless to 
learn how it is being served; and unless Congress both scruti- 
nize these things and sift them by every form of discussion, 
the country must remain in embarassing, crippling ignorance 
of the very affairs which it is most important that it should 
understand and direct. 


As stated in Senate Document No. 99, 83d Congress, 2d session, 
(p. 27) on the question of how far Congress can go in requiring in- 
formation from the executive branch: 


The activities of an investigatory committee and its mem- 
bers are limited by the extent of the backing which the 
particular House, or Congress itself, is willing to afford by 
way of official action, either at the bar of the Senate or 
House or otherwise. 


The same report contains two paragraphs on the subpena which 
bear repeating: 

As indicated in this report, investigations of Executive 
action are well grounded by long-continued practice. In 
conducting these investigations, the authority of Congress 
should be recognized in unequivocal terms. (See Dimock, 
Congressional Investigating Committees (1929), pp. 146- 
147.) While the use of a blanket subpena might, in some 
instances, raise the cry of protest “fishing expedition,” 
standing alone, can no longer serve to halt pretrial discovery 
(Hickman v. Taylor (1947) 329 U.S. 495, 507). Similarly, 
an officer in the executive branch does not hold the public 
papers and documents of his office in a private capacity and 
accordingly should be required to submit them to Congress, 
or one of its committees, upon proper demand. 

In exercising its authority, Congress of necessity will be 
guided by good judgment and expediency, giving due con- 
sideration to the nature of the inquiry, the state of public 
and international affairs, and the general welfare of the 
country. 


A columnist * recently commented on the inability of the Congress 
to secure information from the executive agencies that it considers 
necessary to perform the legislative function, and added: 


The time may come when Congress will meet this situa- 
tion head on by refusing to appropriate funds for an agency 
which declines the Congress the information it needs in 
order to legislate intelligently. It is the function of Con- 

ress to legislate and to gather the data upon which to base 
egislation. Surely, it cannot legislate in a vacuum. 

In this report the subcommittee has in more than one discussion 
emphasized the needa for the strict preservation of American doctrine 
of separation of powers and the avoidance of encroachmert by any 1 
of our 3 great coordinate governmental branches on the area of author- 
ity of either of the other branches. But it is equally as important 


®# George Sokolsky, Washington Post and Times Herald, April 25, 19563 
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that in the legislative, executive and judicial branches of Government 
their respective activities be so exercised as not to hamper or restrict 
the free and full functioning of the other associated branches. 

In the work of this subcommittee we had been faced again and 
again with two problems of conflicting authority in this area. First, 
Can the legislative branch, in the exercise of its functions and sub- 
pena power, compel the attendance as witnesses of Executive officials 
for the purpose of receiving their testimony? Second, When Execu- 
tive officials are present at a legislative hearing, can they refuse to 
produce documents essential to the legislative inquiry or refuse to 
answer interrogatories relative to essential evidence on the ground 
that they have been enjoined against so doing by order of a higher 
Executive authority. 

We will discuss these related but separate: problems in the order just 
stated. From the instances already cited in this section of the report, 
it is clearly evident that we have been faced on several occasions with 
situations where Executive officials have refused to obey our subpena 
duly issued and served, and on other occasions where officials so served 
have appeared but prior to giving testimony have asserted that they 
wanted our record to show that they were appearing voluntarily and 
not in response to our subpena. They have further announced on 
these occasions that they did not recognize the right of this subcom- 
mittee to subpena their appearance before us as witnesses. 

We have been at some pains to inquire into the legal right of any 
Government official to flout or ignore a properly issued and served 
subpena emanating from a legislative agency in the performance of 
its enjoined duties. This question of ignoring a proper subpena is, 
of course, quite apart from the question of what evidence shall be 
elicited from the witnesses after their appearance. We will discuss 
that problem later in this report but we shall deal now with the ques- 
tion of the right of legislative agencies to compel appearance of official 
witnesses in answer to a proper subpena. We have found no authority 
or decision which supports the claim of any Federal official including 
the President of the United States to be exempt from answering a 
proper legislative subpena enjoining their appearance at a proper time 
and place to give essential testimony. 

We are indebted to the Legislative Reference Service for the follow- 
ing discussion and digest of precedents bearing on this question of 
appearance of witnesses for the purpose of testifying before a legisla- 
tive committee: 


This memorandum is limited to the power of a committee 
of Congress to compel the head of an executive department to 
appear before it. It does not deal with the nature of the 
information he may be compelled to disclose. In the absence 
of definitive precedents on the authority of congressional 
committees we must search for analogies in decisions relating 
to the judicial power to subpena officers in the executive 
department. 

That heads of departments are subject to some forms of 
Fs process, e. g. mandamus, has long been established. 
Marbury v. Madison ((1801) I er. 137). Kendall v. United 
States ((1838) 12 Pet. 524). But the persistence of doubts 
concerning the power to subpena such officers is reflected in 
Touhy v. Ragen ((1951) 340 U. S. 462). The point actually 
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decided in that case was that the Attorney General had stat- 
utory authority to forbid his subordinates to produce 
records of the Department in court in response to a subpena 
duces tecum. In reaching this conclusion, the Court was 
careful to point out that: 

“We find it unnecessary, however, to consider thè ultimate 
reach of the authority of the Attorney General to refuse to 
produce at a court’s order the Government papers in his 
possession, for the case as we understand it raises no question 
as to the power of the Attorney General himself to make such 
a refusal. The Attorney General was not before the trial 
court.” 

Mr. Justice Frankfurter wrote a separate concurring 
opinion to emphasize that the decision did not touch the 
question of the Attorney General’s immunity from legal 
process. He declared: 

“T wholly agree with what is now decided insofar as it finds 
that whether, when, and how the Attorney General himself 
can be granted an immunity from the duty to disclose infor- 
mation contained in documents within his possession that are 
relevant to a judicial proceeding are matters not here for 
adjudication. Therefore, not one of these questions is im- 
pliedly affected by the very narrow ruling on which the pres 
ent decision rests. Specifically, the decision and opinion in 
this case cannot afford a basis for a future suggestion that the 
Attorney General can forbid every subordinate who is capa- 
ble of being served by process from producing relevant docu- 
ments and later contest a requirement upon him to produce 
on the ground that procedurally he cannot be reached. In 
joining the Court’s opinion I assume the contrary—that the 
Attorney General can be reached by legal process. 

“Though he may be so reached, what disclosure he may be 
compelled to make is another matter. It will of course be 
open to him to raise those issues of privilege from testi- 
monial compulsion which the Court rightly holds are not 
before us now. But unless the Attorney General’s amena- 
bility to process is impliedly recognized we should candidly 
face the issue of the immunity pertaining to the information 
which is here sought. To hold now that the Attorney 
General is empowered to forbid his subordinates, though 
within a court’s jurisdiction, to produce documents and to 
hold later that the Attorney General himself cannot in any 
event be procedurally reached would be to apply a fox- 
hunting theory of justice that ought to make Bentham’s 
skeleton rattle.” 

Assuming that the head of a department may be sub- 
penaed by either a court or a congressional committee, there 
remains a further question whether he may be required to 
appear personally before the court or committee. Early 
in our history, heads of departments pleaded a privilege to 
give evidence by deposition instead of appearing in court as 
commanded by a subpena. In 1806 James Madison, Secre- 
tary of State, Henry Dearborn, Secretary of War, and 
Robert Smith, Secretary of the Navy, had been summoned as 
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witnesses by the defendants in a criminal prosecution brought 
by the United States which was to be tried in New York City. 
These witnesses did not appear. Instead, they wrote a letter 
to the judges offering the following explanation for their 
failure to attend: 

“Sensible of all the attention due to the writs of subpena 
issued in these cases, it is with regret we have to state to the 
court, that the President of the United States, taking into 
view the state of our public affairs, has specifically signified 
to us that our official duties cannot, consistently therewith, 
be at this juncture dispensed with. The court, we trust, 
will be pleased to accept this as a satisfactory explanation 
of our failure to give the personal attendance required. And 
as it must be uncertain whether, at anv subsequent period, 
the absence of heads of departments, at such a distance from 
the scene of their official duties, may not equally happen to 
interfere with them, we respectfully submit, whether the 
objects of the parties in this case may not be reconciled 
with public considerations by a commission issued, with 
the consent of their counsel and that of the district attorney 
of the United States, for the purpose of taking, in that 
mode, our respective testimonies.” 

When the case was called for trial the defense asked for 
a continuance, and also for an attachment to compel the 
attendance of these witnesses. This motion was opposed on 
several grounds. The principal objection was that the testi- 
mony sought was not material to the case. Because of the 
division of opinion between the two members of the court, 
the attachment was not issued. However, there apparently 
was no disagreement over the proposition that the witnesses 
could be compelled to attend. During the course of the 
proceedings, one of the attorneys for the Government stated 
that “When the attachment is argued, we shall not take the 
ground of privilege for the executive officers of the Govern- 
ment. I know the district attorney would disdain to rest 
himself on such a point.” 

Later when defense counsel embarked upon an argument 
as to the duty of executive officers to obey a subpena, Mr. 
Justice Paterson, sitting as one of the members of the trial 
court, interrupted to say “You may save yourself the trouble 
of arguing that point; the witnesses may undoubtedly be 
compelled to.appear.” 

President Jefferson again asserted such a privilege for the 
heads of departments as well as for himself, in the trial of 
Aaron Burr for treason. Since this is a leading case on the 
question of executive privilege from testimonial compulsion, 
it merits consideration in some detail. 

A subpena had been issued to the President to produce a 
letter written to him by General Wilkinson, and certain other 
papers, including copies of official orders issued by the War 
and Navy Departments. The Government’s attorneys did 
not contest the power of the court to issue a general subpena 
to the President in this case, although they did oppose the 
issuance of the subpena duces tecum. The existence of the 
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power to summon the President as a witness was conceded in 
these guarded terms (I Robertson, Reports of the Trials of 
Colonel Aaron Burr (1808) 130): 

“Although, in this country, the decisions of our courts may 
be considered as doubtful, it is perhaps certain, that a subpena 
ought not to go against him; yet, sir, anxious to show to the 
world that we feel nothing of that spirit of persecution, which 
has been so industriously and idly attributed to our Govern- 
ment; solicitous to give an unerring proof of the principles 
on which we act, we shall not shelter ourselves under these 
precedents established by the courts of the United States. 
Elevated as our illustrious President is, yet our principles 
are, that when life is in jeopardy, he may be summoned like 
any individual, where he is able to disclose important facts, 
and when the national interests will admit of his attendance.” 
{Emphasis supplied.] 

In declaring that “in this country, decisions of our courts 
may be considered as doubtful,’’ counsel may have had in 
mind the case of United States v. Cooper ((1800) Fed. Cas. 
No. 14865). There a circuit court over which Mr. Justice 
Chase presided had refused to issue a subpena for President 
Adams, which was sought by a defendant in a prosecution 
for criminal libel on the President. The reason for this 
action does not appear in the report of the case. During 
the argument at the Burr trial, one of Burr’s attorneys said 
that the basis of the refusal “was not that the President 
could not be summoned as a witness but that he ought not 
to be summoned to give evidence against himself.” 

Apparently Chief Justice Marshall did not understand the 
Cooper case to mean that the court lacked power to subpena 
the President. In ruling on the motion to subpena President 
Jefferson, he declared that “If, in any court of the United 
States it has ever been decided that a subpena cannot 
issue to the President, that decision is unknown to this 
court” (Robertson, op. cit. supra 181). 

With respect to the right of an accused to obtain such a 
subpena, he wrote (id. at 180-182): 

“In the provisions of the Constitution, and of the statute, 
which give to the accused a right to the compulsory process 
of the court, there is no exception whatever * * * 

“Tf, upon any principle, the President could be construed to 
stand exempt from the general provisions of the Constitution, 
it would be, because his duties, as chief magistrate, demand 
his whole time for national objects. But it is apparent, that 
this demand is not unremitting; and if it should exist at the 
time when his attendance on a court is required, it would be 
sworn on the return of the subpena, and would rather con- 
stitute a reason for not obeying the process of the court, 
than a reason against its being issued. In point of fact it 
cannot be doubted, that the people of England have the 
same interest in the service of the executive government, 
that is, of the cabinet counsel, that the American people 
have in the service of the Executive of the United States, 
and that their duties are as arduous and as unremitting. 
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Yet it has never been alleged, that a subpena might not be 
directed to them. It cannot be denied, that, to issue a sub- 
pena to a person, filling the exalted station of the chief 
magistrate, is a duty which would be dispensed with much 
more cheerfully than it would be performed; but, if it be a 
duty, the court can have no choice in the case. 

“If, then, as is admitted by the counsel for the United 
States, a subpena may issue to the President, the accused is 
entitled to it of course; and, whatever difference may exist 
with respect to the power to compel the same obedience to 
the process, as if it had been directed to a private citizen, 
there exists no difference with respect to the right to obtain 
it. The guard, furnished to this high officer, to protect him 
from being harassed by vexatious and unnecessary sub- 
penas, is to be looked for in the conduct of a court after 
those subpenas have issued; not in any circumstance which 
is to precede their being issued. If, in being summoned to 

ive his personal attendance to testify, the law does not 
— * — between the President and a private citizen, 
what foundation is there for the opinion, that this difference 
is created by the circumstance, that this testimony depends 
on a paper in his possession, not on facts which have come 
to his knowledge otherwise than by writing? The court can 

erceive no foundation for such an opinion. The propriety of 
introducing any paper into a case, as testimony, must 
depend on the character of the paper, not on the character 
of the person who holds it. A subpena duces tecum, then, may 
issue to any person to whom an ordinary subpena may issue, 
directing him to bring any paper of which the party praying 
it has a right to avail himself as testimony; if, indeed, that 
be the necessary process for obtaining the view of such paper.” 

The President did not appear in obedience to this sub- 
pena. Instead, he made the requested papers available to 
the district attorney, George Hay, to whom he wrote as 
follows (id. at 210): 

“Reserving the necessary right of the President of the 
United States, to decide, independently of all other author- 
ity, what papers coming to him as President, the public 
interest permits to be communicated, and to whom, I assure 

ou of my readiness, under that restriction, voluntarily to 
urnish, on all occasions, whatever the purposes of justice 
may require, But the letter of general Wilkinson of October 
21st, requested for the defence of colonel Burr, with every 
other paper relating to the charges against him, which were 
in my possession when the attorney-general went on to 
Richmond in March, I then delivered to him; and I have 
always taken for granted he left the whole with you. If he 
did, and the bundle retains the order in which I had arranged 
it, you will readily find the letter desired, under the date of 
its receipt, which was November 25th; but lest the attorney- 
general should not have left those papers with you, I this day 
write to him, to forward this one by post * * * But as I do 
not recollect the whole contents of that letter, I must beg 
leave to devolve on you, the exercise of that discretion which 
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it would be my right and duty to exercise, by withholding the 
communication of any parts of the letter which are not 
directly material for the purposes of justice. With this 
application, which is specific, a prompt compliance is 
practicable; but when the request goes to copies of the orders 
issued, in relation to colonel Burr, to the officers at Orleans, 
and Natchez, and by the secretaries of the war and navy 
departments, it seems to cover a correspondence of many 
months, with such a variety of officers civil and military, all 
over the United States, as would amount to the laying open 
the whole executive books. I have desired the secretary at 
war to examine his official communications, and on a view of 
these we may be able to judge what can and ought to be done, 
towards a compliance with the request. If the defendant 
allege, that there was any particular order which, as a cause, 
produced any particular act on his part, then he must know 
what this order was, can specify it, and a prompt answer can 
be given.” 

In a second letter to Hay, he stated further that (id. at 
254-255)— 

“* * * if the defendant suppose there are any facts within 
the knowledge of the heads of departments, or of myself, 
which can be useful for his defence, from a desire of doing 
any thing our situation will permit in furtherance of justice, 
we shall be ready to give him: the benefit of it, by way of 
deposition through any persons whom the court shall author- 
ise to take our testimony at this place. I know indeed that 
this cannot be done but by consent of parties, and I therefore 
authorise you to give consent on the part of the United States 
Mr. Burr’s consent will be given of course, if he suppose the 
testimony useful. 

“As to our personal attendance at Richmond, I am 
persuaded the court is sensible, that paramount duties to the 
nation at large, control the obligation of compliance with its 
summons in this case, as it would, should we receive a similar 
one to attend the trials of Blannerhasset and others in the 
Mississippi Territory, those instituted at St. Louis, and other 
places on the western waters, or at any place other than the 
seat of government. ‘To comply with such calls, would leave 
the nation without an executive branch, whose agency never- 
the less is understood to be so constantly necessary, that it is 
the sole branch which the constitution requires to be always 
in function. It could not, then, intend that it should be 
withdrawn from its station by any co-ordinate authority.” 

These were criminal cases in which the defendants asserted 
a constitutional right to have the subpenas issued, by virtue 
of the guarantee in the sixth amendment that in all criminal 
prosecutions the accused shall enjoy the right to have compul- 
sory process for obtaining witnesses in hisfavor. Hence they 
might be distinguished from other cases. 

Marbury v. Madison, supra, is sometimes cited as 
upholding the right to subpena a Cabinet. officer in a civil 
case, but a careful reading of the report of the case throws 
doubt on this interpretation. Attorney General Lincoln 
had been summoned to testify as to the facts which came to 
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his official knowledge while he was Secretary of State. 
According to the official report: 

“Mr. Lincoln, attorney general, having been summoned, 
and now called, objected to answering. He requested that 
the questions might be put in writing, and that he might 
afterwards have time to determine whether he would 
answer. On the one hand he respected the jurisdiction of 
this court, and on the other he felt himself bound to maintain 
the rights of the executive. He was acting as secretary of 
state at the time when this transaction happened. He was 
of opinion, and his opinion was supported by that of others 
whom he highly respected, that he was not bound, and 
ought not to answer, as to any facts which came officially to 
his knowledge while acting as secretary of state. 


* x * * * 


“Mr. Lincoln thought it was going a great way to say 
that every secretary of state should at all times be liable to 
be called upon to appear as a witness in a court of justice, 
and testify to facts which came to his knowledge officially. 

“The court ruled that ‘if Mr. Lincoln wished time to con- 
sider what answers he should make, they would give him 
time; but they had no doubt he ought to answer. There 
was nothing confidential required to be disclosed. If there 
had been he was not obliged to answer it; and if he thought 
that any thing was communicated to him in confidence he 
was not bound to disclose it: nor was he obliged to state 
any thing which would criminate himself; but that the fact 
whether such commissions had been in the office or not, 
could not be a confidential fact; it is a fact which all the 
world have a right to know. If he thought any of the ques- 
tions improper, he might state his objections.’ ” 

Thereafter the Attorney General stated that he had 
objection to answering the questions proposed, except one. 
Finding that question immaterial, the Court ruled that he 
was not required to answer it. 

Thus we see that at the time of these proceedings, Lincoln 
held the office of Attorney General. However, he did not 
refer to that position or claim immunity from process by 
reason of it. Rather, he based his tentative claim of priv- 
ilege on the ground that the information sought had come to 
his knowledge officially as Secretary of State. It was a 
claim of privilege from giving evidence of a particular char- 
acter, not an assertion of a privilege not to appear. 

Without passing on the question of the Executive’s con- 
stitutional immunity from compulsory process, Professor 
Wigmore denies that the Chief Executive or any other officer 
has a testimonial privilege not to be a witness in court. He 
writes (8 Wigmore on Evidence, 3d edition (1940), sec. 2370): 

“The publie ( in the words of Lord Hardwicke) has a right 
to every man’s evidence. Is there any reason why this right 
should suffer an exemption when the desired knowledge is in 
the possession of a person occupying at the moment the office 
of Chief Executive of a State? 

“There is no reason at all. His temporary duties as an 
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official cannot override his permanent and fundamental duty 
as a citizen and as a debtor to justice. The general princi- 
ple * * * of testimonial duty to disclose Knowledge needed 
in judicial investigations is of universal force. It does not 
suffer an exemption which would be irrespective of the nature 
of the person’s Knowledge and would rest wholly in the 
nature of the person’s occupation * * * 

“Let it be understood, then, that there is no exemption for 
officials as such, or for the Executive as such, from the uni- 
versal testimonial duty to give evidence in judicial investiga- 
tions. The exemptions that exist are defined by other 
principles.” 

He goes on to say, however (id., sec. 2381), “that an 
exemption from attendance in court may sometimes be prop- 
erly recognized * * * whether it exists for subordinate 
executive officials must be doubted.” 

The act passed by the First Congress for the establishment 
of the Treasury Department (1 Stat. 65) made it the duty of 
the Secretary of the Treasury to “report, and give informa- 
tion to either branch of the Legislature, in person or in 
writing (as he may be required) respecting all matters re- 
ferred to him by the Senate or House of Representatives, or 
which shall appertain to his office; * * *” 

There seems little reason to doubt that this statute was 
valid. The Supreme Court is inclined to give great weight to 
the enactments of early Congresses because of the fact that 
they numbered among their leaders several members of the 
Constitutional Convention. Myers v. United States ((1926) 
272 U.S. 52, 136); McGrain v. Daugherty ((1927) 273 U. S. 
135). Moreover, the Court long ago established the proposi- 
tion that Congress may impose duties on the heads of de- 
partments which must be discharged as prescribed by law 
and which cannot be controlled by the President. Marbury 
v. Madison, supra; Kendall v. United States, supra. If a 
statute commands an officer to give information in person, 
the giving of such testimony is then one of the duties imposed 
by law, a duty indistinguishable in principle from the duty to 
submit an annual report to Congress. Consequently, there 
would be no basis for a plea of privilege not to appear at any 
time on the ground that personal attendance would interfere 
with the performance of official duties. But it would not 
eliminate the possibility that the privilege might be claimed 
temporarily if the head of a department were summoned to 
appear at a time which would conflict with the performance 
of another statutory duty or a duty imposed by the President 
under his constitutional or statutory authority. 


From the foregoing it appears that heads of departments have no 
general immunity from judicial process; that they may be summoned 
to appear as witnesses for the defendant in a Federal criminal prose- 
cution; that they may be required by statute to give evidence in per- 
son to either House of Congress or its committees. But whether 
these principles would be extended to require the head of a department 
to appear in person before a congressional committee in the absence of 
statute is an open question. 
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PART Ill 
EXECUTIVE ORDER 10450 
1. ANALYSIS OF EXECUTIVE ORDER 10450 


The Chairman of the Civil Service Commission, Mr. Philip Young,! 
analyzed Executive Order 10450 as follows: 


Section 1 of Executive Order 10450 merely extends 
Public Law 733 to all those agencies of Government which 
are not mentioned in the law itself. 
Section 2 places upon the head of each individual depart- 
ment and agency the responsibility for establishing and 
: maintaining within his agency an effective security program. 
. This, of course, is in line with the provisions of Public Law 
F 733. 

Section 3 sets forth the requirement that all appoint- 
ments to Government positions shall be subject to investi- 
gation. The scope of the investigation will vary according 
to the degree of adverse effect upon the national security 
which could be brought about by the incumbent of a par- 
ticular position. In no case will this be less than what is 
called a national-agency check and inquiry. This involves 
a check of name fingerprint files of the FBI and the files of 
the Civil Service aana. the House Committee on 
Un-American Activities, and the military intelligence agencies. 
It also involves written inquiries to appropriate local law- 
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enforcement agencies, former employers and supervisors, 7, 
i persons given as references, and schools attended. Should t, 
3 there develop at any stage of investigation any information i! 
indicating that the employment of an individual may not be p 
clearly consistent with the interests of national security, y 
a full field investigation is required, or such less investigation 4 


as may be determined by the head of the department or 
ency. 

Subsection (b) of section 3 requires heads of agencies 
to define as sensitive positions those jobs within their agencies 
the incumbents of which could, by virtue of their position, 
bring about a material adverse effect on the national security. 

Section 4 provides for review of all cases where full field 
investigation was made under the old loyalty program, and a 
readjudication of such cases where the individuals were not 
measured against the broader concept of security. 

Section 5 provides for consideration by the agency head 
of new information which may be obtained regarding the case 
of an employee under his jurisdiction, together with investi- 

1 Record, pt. I, pp. 981-984. 
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gation and readjudication of the employee’s case where 
necessary. 

Section 6 requires that an agency head immediately sus- 
pend where he deems it necessary an employee if at any 
stage of investigation there is information developed in- 
dicating that the employee’s retention may not be clearly 
consistent with the national security. It is further pro- 
vided that the head of the agency will, upon appropriate 
investigation and review, terminate the employment of the 
suspended employee where such action is necessary or ad- 
visable. 

Section 7 sets up appropriate safeguards against the re- 
employment of a suspended or terminated employee in the 
same agency or in another agency, making specific provi- 
sions for a determination by the Civil Service Commission 
before any employee in this category may be employed by 
any other agency. 

Section 8 (a) provides that the investigations conducted 
pursuant to this order shall be designed to develop informa- 
tion as to whether the employment or retention in employ- 
ment in the Federal service of the person being investigated 
is clearly consistent with the interests of the national sec urity. 
Such information shall relate, but shall not be limited, to 
the following: 

(1) Depending on the relation of the Government employ- 
ment to the national security: 


(i) Any behavior, activities, or associations which tend 
to show that the individual is not reliable or trust- 
worthy. 

(ii) Any deliberate misrepresentations, falsefications, 
or omission of material facts. 

(iii) Any criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct, habitual use of intoxi- 
cants to excess, drug addiction, or sexual perversion, 

(iv) An adjudication of insanity, or treatment for 
serious mental or neurological disorder without satis- 
factory evidence of cure. 

(v) Any facts which furnish reason to believe that the 
individual may be subjected to coercion, influence, or 
xressure which may cause him to act contrary to the 
heat interest of the national security. 


(2) Commission of any act of sabotage, espionage, treason, 
or sedition, or attempts thereat or preparation therefor, or 
conspiring with, or aiding or abetting, another to commit or 
attempt to commit any act of sabotage, espionage, treason, 
or sedition. 

(3) Establishing or continuing a sympathetic association 
with a saboteur, spy, traitor, seditionist, anarchist, or revo- 
lutionist, or with an espionage or other secret agent or repre- 
sentative of a foreign nation, or any representative of a for- 
eign nation whose interests may be inimical to the interests 
of the United States, or with any person who advocates the 
use of force or violence to overthrow the Government of the 
United States, or the alteration of the form of government 
of the United States by unconstitutional means. 
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(4) Advocacy of use of force or violence to overthrow the 
Government of the United States, or of the alteration of 
the form of government of the United States by unconstitu- 
tional means. 

(5) Membership in, or affiliation or sympathetic associa- 
tion with, any foreign or domestic organization, association, 
movement, group, or combination of persons which is totali- 
tarian, Fascist, Communist, or subversive, or which has 
adopted, or shows, a policy of advocating or approving the 
commission of acts of force or violence to deny other persons 
their rights under the Constitution of the United States, or 
which seeks to alter the form of government of the United 
States by unconstitutional means. 

(6) Intentional, unauthorized disclosure to any person of 
security information, or of other information, disclosure of 
which is prohibited by law, or willful violation or disregard 
of security regulations. 

(7) Performing or attempting to perform his duties, or 
otherwise acting, so as to serve the interests of another gov- 
ernment in preference to the mterests of the United States. 

(8) Refusal by the individual, upon the ground of consti- 
tutional privilege against self-incrimination, to testify before 
a congressional committee regarding charges of his alleged 
disloyalty or other misconduct. 

Section 8 (b), (c), and (d) assign investigative responsibili- 
ties under the order to the Civil Service Commission, the 
employing agencies, and the FBI, with provision that where 
information is developed pertaining to matters covered by 
sections 2 through 7 of 8 (a), the FBI shall make a full field 
investigation. 

Section 9 (a) and (b) require the Civil Service Commission 
to establish and maintain a security-investigation index 
covering all persons who have been the subject of an investi- 
gation under Executive Order 10450. Department and 
agency heads must furnish the Commission with pertinent 
information to establish and maintain this register. The 
register is to contain the name of each person investigated 
together with adequate identifying information, a reference 
to each department and agency which has conducted an 
investigation concerning the person, or which has suspended 
or terminated the individual’s employment under the 
authority granted them or in accordance with Public Law 
733. 

Section 9 (c) provides for the confidentiality of the reports 
and other investigative material and information developed 
pursuant to any statute, order, or program described in 
section 7 of Executive Order 10450. Such information will 
be the property of the investigative agencies conducting the 
investigations but may be retained by the department or 
agency concerned if it is desirable and consistent with the 
national security. 

Section 10 provides that Executive Order 10450 shall not 
eliminate or modify any requirements for any investigation 
or any determination as to security w hich may be required 


by law. 
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Section 11 provides for the disposition of cases under the 
old loyalty program. It requires, generally, that appeals 
and agency determinations pending before the Loyalty 
Review Board or the Civil Service Commission’s regional 
loyalty boards, be processed to completion or, in some 
instances, such as where hearings were not yet initiated, 
that they be referred to the appropriate department or agency 
for processing in accordance with the standards and pro- 
cedures of Executive Order 10450. 

Section 12 revokes Executive Order 9835 but provides 
that the Loyalty Review Board and the Commission’s 
regional loyalty boards would continue to function for 120 
days after the effective date of Executive Order 10450. 

ection 13 requests the Attorney General to give to de- 
partments and agency heads such advice as is necessary to 
enable them to set up and maintain appropriate employee- 
security programs. 

Section 14 makes the Civil Service Commission responsible 
for a continuing study of the employee security program 
to assure that adequate employee security programs are 
established and operating in each department and agency 
and that employees are receiving fair, impartial, and equitable 
treatment. It further requires the Commission to report 
the results of its study to the National Security Council at 
least semiannually. 

Section 15 provides that this order shall become effective 
30 days after the date of the order. which is April 27, 1953. 


2. Duties or THE ATTORNEY GENERAL UNDER EXECUTIVE ORDER 
10450 


According to the Chairman of the Civil Service Commission, Mr. 
Philip Young,’ the President made the Attorney General responsible 
for issuing sample regulations designed to establish minimum stand- 
ards for the operation of the security program. In addition, Mr. 
Young ° explained: 


The Attorney General’s part of the program consists of 
making full field investigations through the Federal Bureau 
of Investigation, maintaining a list of totalitarian, Fascist, 
Communist, or subversive organizations, and giving agencies 
advice in establishing and maintaining their security pro- 
grams. The Attorney General also supplies to agencies 
sample regulations for establishing minimum standards for 
implementing the security program. 


Before the House Appropriations Subcommittee * considering the 
Department of Justice appropriation for fiscal 1956, Mr. J. Edgar 
Hoover, Director, eg Bureau of Investigation, described the 
workload of his agency with respect to the Federal employees’ security 
program, as follows: 


The specific function which the Bureau has to perform 
under that program is to investigate any person coming 
? Record, pt. I, p. 984. 


* Record, pt. I, p. 985. 
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within the purview of the program who is discovered through 
Civil Service or other agency investigation or as a result of 
our name check to have been active in some subversive 
activity as defined in the Executive order. 

The FBI, through action of Congress, is not required to 
make routine nonsensitive personnel investigations. They 
are conducted by the Civil Service Commission. If in the 
course of a Civil Service Commission investigation it is dis- 
covered there is some allegation or suspicion of disloyalty or 
subversive activity, then the investigation must be discon- 
tinued and turned over to the FBI for a full field investi- 

tion. 

In the fiscal year 1954, under the Federal employees’ pro- 

am we received 282,857 names for checking and 295,889 

ngerprints for searching. Full field investigations were 
opened in 2,996 cases where information indicating possible 
disloyalty was developed. 

The information we develop is submitted to the Civil 
Service Commission and they in turn disseminate it to the 
employing agency. We do not. make any recommendations, 
express opinions, or draw conclusions. We do not know what 
disposition is made of the great bulk of cases under this 
program. ‘That is handled by the Civil Service Commission 
since the regulations require each agency to report disposi- 
tions in each case to it. 

The FBI’s role, to reiterate what I said earlier, is the sole 
function of gathering the facts as they pertain to the indi- 
vidual to prove his innocence or guilt. We submit the facts 
without bias. 

It is still necessary for us to conduct investigations of sensi- 
tive positions under the provisions of Public Law 298 for the 
Atomic Energy Commission and for certain agencies of the 
executive branch of the Government. 


On December 20, 1954, the Attorney General wrote the Civil 
Service Commission on the subject of temporary transfer to nonsensi- 
tive positions pending determination to suspend under Executive 
Order 10450. This letter was circulated to the heads of all depart- 
ments and independent agencies by Civil Service Commission De- 
partmental Circular No. 782 and appears in the record.® 
. Likewise, the Attorney General wrote a communication to the 
President on March 4, 1955,° listing seven procedures that he be- 
lieved would be helpful in the administration of Executive Order 


10450 in protecting both the national security and the rights of 
employees. 


3. DUTIES OF THE CIVIL SERVICE COMMISSION UNDER EXECUTIVE 
ORDER 10450 


The Chairman of the Civil Service Commission, Mr. Philip Young,’ 
has stated that the President: 


* * * made the Civil Service Commission responsible for 
providing competent and disinterested Government em- 
ployees to sit as members of security hearing boards. 

` Record, pt. I, p. 885. 


Record, pt. I, pp. 56-58. 
1 Record, pt. I, pp. 984-985. 
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The Commission has the duty of studying the administration of the 
—— and, according to Mr. Y oung, the following additional 
uties: 


The Civil Service Commission conducts the investigations 
required under the program, except for those conducted by 
the FBI and by agencies with investigative facilities. The 
Commission maintains a security investigations index and 
maintains rosters of persons nominated to serve as members 
of security hearing boards. 

The Commission also makes a continuing study of the 
administration of the program by the agencies for the purpose 
of determining whether there are any deficiencies that might 
weaken the national security or any tendencies to deny to 
individual employees fair treatment or rights under law or 
the Constitution. The results of the study are reported to 
the National Security Council. 

The Commission is also responsible for determining eligi- 
bility for further Federal employment in another agency 
of persons who have been terminated on grounds of security. 

You will note that there is nothing in Executive Order 
10450 or the accompanying regulations and instructions 
which requires the Civil Service Commission to compile or 
maintain detailed information on individual cases, or to 
make a statistical analysis of operations under the program 


At another point in his testimony in March of 1954, the Chairma: 
of the Civil Service Commission, Mr. Philip Young ° said: 

For the further protection of employees, as well as of the 
Government, the President provided in Executive Order 
10450 for a continuing study by the Civil Service Commis- 
sion of operations under this program. The purpose of this 
study is to identify any deficiencies which may develop in 
the program, and any tendencies to deny individual employ- 
ees fair, impartial, and equitable treatment at the hands of 
the Government. The Commission is to report at least 
semiannually to the National Security Council and to 
recommend means to correct any such deficiencies or 
tendencies. 


The Civil Service Commission, according to Chairman Philip 
Young,’ makes routine security-program appraisals of the various 
departments and agencies of the Federal Government in accordance 
— section 14 of Executive Order 10450, but, Mr. Young ™ stated 
urther: 


We do not have supervision of the agencies in the adminis- 
tration of the program. We are inspecting to see whether 
or not they are complying with the provisions laid down in 
the Executive order. 


The subcommittee was unable to review any of the appraisal reports 
thus mentioned, Mr. Young " saying: 


Those security reports have not been made available 
to anyone outside of the Civil Service Commission. They 
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serve as a basis for our reports to the National Security 
Council, and I would have to respectfully refuse to furnish 
it to the committee. 


The attention of the Chairman of the Civil Service Commission ” 
was called to section 14(a) of Executive Order 10450, as amended by 
Executive Order 10550, reading: 


The Civil Service Commission, with the continuing advice 
and collaboration of representatives of such departments 
and agencies as the National Security Council may designate, 
shall make a continuing study of the manner in which this 
order is being implemented by the departments and agencies 
of the Government for the purpose of determining: 

(1) Deficiencies in the department and agency 
security programs established under this order which 
are inconsistent with the interests of, or directly or 
indirectly weaken, the national security. 

(2) Tendencies in such programs to deny to individual 
employees fair, impartial, and equitable treatment 
at the hands of the Government, or rights under the 
Constitution and laws of the United States or this order. 

The Civil Service Commission shall report to the National 
Security Council, at least semiannually, on the results of 
such study, shall recommend means to correct any such 
deficiencies or tendencies, and shall inform the National 
Security Council immediately of any deficiency which is 
deemed to be of major importance. 


Mr. Young’s attention was further invited to the responsibility of 
the subcommittee to make a recommendation to the Senate for action, 
administrative or legislative, of a corrective nature, and he was asked 
if he had made the reports semiannually, and if so, would he furnish 
copies of them to the subcommittee. Mr. Young ® replied: 


We have made reports to the National Security Council 
under the directive or the instructions of section 14 of Execu- 
tive Order 10450. I must again respectfully refuse to furnish 
copies of those reports which are classified documents and 
furnished only to the National Security Council. 


Counsel for the subcommittee then stated: ™ 
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Classified by whom, Mr. Commissioner? This is an 
Executive order requiring that you make these studies and 
make these reports. 

It would seem to me that this subcommittee that is 
directed by the Senate to study this matter and to make 
recommendations should have the benefit of your studies 
and your recommendations under the order. 


In a speech before the American Federation of Government Em- 
ployees on January 4, 1954, Mr. George M. Moore, a member of the 
Civil Service Commission, stated: 


The Commission is to be the protector not only of the 
national security but also of the rights and privileges of 
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Federal employees. Under the terms of the security order, 
it is our responsibility to determine deficiencies in the pro- 
gram which are inconsistent with the national security and 
tendencies to deny employees fair treatment under the Con- 
stitution, Federal laws, and the Executive order. If we find 
noncompliance with the spirit of the order, or that the order 
is being used for — other than to protect the security 
of our Nation, we will report such deviations to the National 
Security Council with recommendations for corrective ac- 
tion. recognize the fearful responsibility which is ours. 
You may be assured that consistent with the President’s 
established policy of protecting and defending the constitu- 
tional and legal rights of all our people, I shall be mindful 
of the difference between guilt by overt acts and alleged 
guilt by casual association. 


Portions of the above were read to the Chairman of the Civil Service 
Commission, Mr. Philip Young, and he was asked if the above 
wouldn’t ‘“‘* * * lead you to believe that the Civil Service Commis- 
sion had more than a bookkeeping job to do.” 

Instead of answering the question, Mr. Young referred back to his 
previous testimony; when pressed for his reply as to whether. it was 
correct of Mr. Moore to say that the “Commission is to be the pro- 
tector, not only of national security, but also of the rights and privileges 
of Federal employees,” Mr. Young ™ stated: 


Well, I think it is just a question of interpretation as 
to how you want to interpret it. Certainly, I have out- 
lined the functions of the Commission under section 14, 
that is what we have been doing from the beginning and 
that is what we are doing today and I believe that is further 
clarified by the—what was it—a letter or a statement of the 
Attorney General to the effect that the President had charged 
him specifically with studying and suggesting revisions in 
the content and subject matter of the program, which cer- 
tainly indicates there was no misunderstanding on anybody’s 
part as to what our function was. 


In the meantime, Mr. Young " went on to reiterate: 


Now the interpretation of section 14, which has been well 
established since the start of the program, has been that the 
Civil Service Commission would appraise the operations of 
the security — in the various agencies of the Govern- 
ment from the point of view of its application and how it 
was actually working, paying attention also to compliance 
with the requirement of section 14 to the question as to 
whether or not we found any instances or cases where the 
rights of an individual were in any way abrogated. 

The Department of Justice’s responsibility in this regard 
has been more to do with the basic subject matter or content 
of the Executive order and the law rather than the working 
out of the program and the actual operating application of it. 
So, what we did was to set up a security appraisal unit in 
the Civil Service Commission. We set up areas extended 
for appraisal of individual agencies. 
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We have conducted appraisals of the programs in not all 
but certainly all of the larger agencies and there are still a few 
smaller ones left to go that we have not yet appraised, and 
those furnished the basis for a detailed report. 


When asked if he had made such reports, Mr. Young replied: 


These reports are made in the Civil Service Commission. 
They are used as a basis for a letter from the Civil Service 
Commission, usually to the head of the department or 
agency, pointing out what we might regard as deficiencies or 
making recommendations or suggestions as to how we think 
fi program might be improved. 

hey are also used as the primary basis for the reports 


which we furnish to the National Security Council on a 
semiannual basis. 


When Mr. Young * was asked what recommendations had been 
made, he said: 


We have made a variety of recommendations from time to 
time and in our reports to the National Security Council. 
Now, I would be glad to give you some sample or some 
typical examples of the kind of thing where improvements 
have resulted, largely from the inspection and appraisal work 
that we have been doing at the Commission. 

* * * T would not be at liberty to give you the specific 
recommendations made to the N ational Security Council. 
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Whereupon, counsel asked Mr. Young, “Are you trying to give us 


information or are you trying to hide 1t?” 
Questioned further, Mr. Young *” replied: 


* * * T wouldn’t feel free to give the committee the 
specific recommendations of the Civil Service Commission 


to the agency head with respect to operation of his own 
program. 


* * * * * 


I would regard our correspondence between the Civil 
Service Commission and the head of an agency with respect 
to his; own security program as coming within the area of 
privileged information of the executive branch. 

* * * * * 

Whatever recommendations we made were based on the 


application of the program as a whole and not necessarily on 
one individual case. 


” Asked for samples of the recommendations he referred to, Mr. 
Young * stated: 


Here is described briefly one of the first problems that con- 
fronted a number of departments and agencies in the appli- 
cation of its program. Basically, one of the first problems 
had to do with the lack of available funds and the lack of 
trained personnel to conduct and evaluate full field inves- 
tigations as rapidly as was desirable. 
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Now, you don’t need to worry about the agency involved 
here because this was generally true across the board except 
for those agencies where they had their own large investi- 
gative staffs already functioning. 

That situation which became very apparent from our 
appraisals and our inspections was brought to the attention 
of the heads of departments and the agencies concerned. I 
will say that all of the Government agencies cooperated to 
provide assistance wherever it was possible to do so. 

For example, the Civil Service Commission itself, in this 
instance, arranged approximately 200 separate details of its 
own personnel to assist these agencies to carry out their own 
investigative responsibilities under this program. Now, that 
is the kind of operating problem which comes up. 

Of course, in the case of lack of money, we couldn’t give 
them any money to go ahead and to move faster or more 
completely on their investigations but we did call that to 
the attention, of course, of the Bureau of the Budget and the 
National Security Council and those agencies did what they 
could to help them along. 

Another similar problem, which was common to a number 
of departments and agencies, where they had this initial 
workload or review and readjudication of the old loyalty 
cases which had been adjudicated originally under Executive 
Order 9835 and which, under Executive Order 10450, had 
to be reviewed, reappraised, and readjudicated. Of course, 
they had quite a volume of those cases in Government 
service and because of the loyalty implications implicit in 
those cases, those were given a top priority and again the 
Commission detailed quite a number of its personnel, from 
time to time, to other agencies to assist them in cleaning up 
that phase of the operation. 

Another example, going to the initial stages of the security 
program, agency personnel needed quite a lot of help in 
connection with the operation of their security hearing 
boards. 

The Commission, as a result of what it found through its 
inspection and appraisals of these departments, then de- 
veloped this handbook, which we have since put out—I am 
sure you have several copies of it by now—a handbook to 
serve as a guide to members of security hearing boards. 
That has received very wide distribution and I thmk it has 
been of tremendous help to boards, both in Washington and 
in the field and, of course, automatically provided a good deal 
of coordination and uniformity in the procedures which were 
being followed, which I think everybody would agree was a 
good thing. 

Well, that is another example of the kind of constructive 
improvement which came out of our various appraisals. 
The same type of thing came along during the early stages 
of the program when the Commission issued its qualifications 
standards for security officers, not only as a basis of standards 
for security officers who were in the competitive service, but 
we strongly urged all departments and agencies who had 
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security officers holding down excepted appointments outside 
of competitive civil service, that the standards be used as 
guidelines in making such appointments. 


Of the personnel security officers in departments and agencies as of 
July 28, 1955,” about half were in the competitive service and the 


other half in the excepted service. Mr. Young ™ stated as to those 
in the excepted service that: 


* * * We have no mandatory authority and have no 
right to hold up any such appointment or to say that the man 
does or does not fit on the basis of those qualifications. 


But, Mr. Young explained: 


* * * We urged these agencies where they had them in 


excepted appointments, to use the same standards as guide- 
mes. 


Mr. Scott McLeod,” Administrator, Bureau of Security and Con- 
sular Affairs, Department of State, was asked if the Chairman of the 
Civil Service Commission had been exercising any supervision over 


the administration of the security program in the State Department. 
He replied: 


My impression is he is not supervising our operation. He 
is inspecting it occasionally. 


Chairman Philip Young ™ was asked what his agency, the Civil 
Service Commission, can do to correct injustices and imperfections 
in the program. Mr. Young admitted that: 


* * * improvements can always be made in these pro- 
grams and lots of improvements have already been made. 
Certainly, the thing is not perfect and never will be. 


And then added: 


The Civil Service Commission’s responsibilities have to 

do with the operating application of the program. Any 
change in the Executive order or in the approach or in the 
basic concept of how this thing should be done is a responsi- 
bility of the Department of Justice and not of the Civil Serv- 
ice Commission. 
So, if you are talking in terms of, should we take the whole 
program and scrap it and start a new one or switch it around 
90 degrees, that would not be the responsibility of the Com- 
mission to develop in these appraisals. 


With reference to the “Numbers,” Mr. Young * was asked if 
someone was padding the figures on security risks. He replied: 


I don’t know. We are merely doing a reporting job here 
on these statistics. As to what lies behind these figures within 
the individual agency, we don’t know. We take it on the 
certification of the head of the agency so that we would have 
no way of knowing what that (figure) represented. 
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Asked whether the decision as to whether a person is a security 
risk is entirely in the hands of the head of the agency or security 
officer, Mr. Young * replied: 


Entirely in the hands of the head of the agency. I don’t 
know any case where the security officer could be empowered 
or is empowered to determine a security case. 


Asked if the CSC was furnished any names of those who are declared 
security risks, Mr. Young * replied: 


No, we don’t have any names. We just deal in numbers. 
As to the “Numbers” report, Mr. Young * went on to say: 


It is a statistical report on the basis of the agency certifi- 
cation, in other words, we just get the numbers, we don’t 
know who the people are, what the cases are, whether they 
are in Greenland, Panama, New York, or Washington. 


And, again later Mr. Young” stated 


“* * * the actual determination of whether a person was 
a security risk and that responsibility, as far as I know, 
rests with the head of the agency. 


4. Hearine Boarps Unper E. O. 10450 


The Chairman of the Civil Service Commission, Mr. Philip Young,” 
quoted from a letter that the President had sent to departments and 
agency heads stating that he had: 


* * * made the Civil Service Commission responsible for 
providing competent and disinterested Government em- 
ployees to sit as members of security hearing boards and 
noted that the Attorney General would issue sample regu- 
lations designed to establish minimum standards for the 
operation of the security program. 

In compliance, the Commission has established rosters 
of employees who will serve on these boards. The names 
were furnished the Commission by the heads of the various 
departments and agencies. Generally, the employees sit 
only on boards which hear cases involving other than their 
own employing department or agency. 


Among the duties of the Civil Service Commission, Mr. Philip 
Young™ stated was the responsibility: 
= © © for previ ve competent and disinterested Gov- 
ernment employees to sit as members of security hearing 
boards. 
Attorney Daniel H. Pollitt? commented: 
I have never been in a; hearing where new charges were 
not brought.up during the course of the hearing. henever 
new charges are brought up, I feel that I am valueless, I 
% Record, pt. I, p. 698. 
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think that common decency requires that the employee be 
informed of all the adverse information prior to the time 
the employee gets into the hearing room. 

= * + — x * Ea 

Currently, the personnel who serve on these panels are 
chosen by the security officer of the agency from a roster in 
the Civil Service Commission. Generally, I have found that . 
the men who serve on these hearing panels are very sincere, 
very dedicated; they go to a lot of attention, they ask a lot of 

uestions, they are very competent in their field generally, 
they are well versed in the field of politics and current events. 
However, I would prefer to practice before a panel of men 
who are not subconsciously, at any rate, subject to pres- 
sures. Just like the Federal judiciary. It is a lifetime job 
to eliminate any conscious or subconscious pressures. So, 
too, I think that all pressures should be eliminated from these 
people who serve on the hearing panels. 

I would suggest, one, that the members who serve on these 
hearing idis be brought from outside the Government so 
there would be an appearance of justice, as well as justice 
itself, and furthermore I would suggest that the members of 
these panels be drawn from the legal profession because, to 
quite an extent, there is a requirement that evidence be 
weighed and lawyers are trained in that. 

I would suggest that retired Federal judges, retired law 
professors, retired heads of bar associations, be drawn upon 
to serve as members of these hearing panels and that em- 
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ployees of the Government never be permitted to serve on 
these hearing panels. 


I stress that I have been very satisfied, generally, with the 
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people before whom I have practiced. owever, I think 
there is a subconscious influence and I would feel much more 
satisfied losing or winning a case before a panel of outsiders 
than I would with a panel of Government employees. 


Attorney Daniel H. Pollitt commented in the matter of making 
the hearings “open,” saying: 

Another point is that I think the employees concerned 
should have a right to request an open hearing. I do this be- 
cause I believe in the goldfish-bowl method of proceeding. I 
think when the public can come in and watch that the con- 
duct of the hearing board and of the witnesses will be more 
on the level, and honest. 

I realize that there are many factors which are brought 
out in a security hearing which should not be available to the 
public. However, I think the hearing panel, the chairman 
of the panel should have a right to clear the courtroom when- 
ever he wants to, but otherwise I think the employee should 
have a right to an open hearing. Let his friends and the 
press come in and see what happens. 


Mr. Leonard Lopez,* assistant to the president, District Lodge 
No. 44, International Association of Machinists, urged that the charge 
and hearing procedures be revised to: 
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(a) provide names and addresses of all witnesses against 
suspect except where the Government certifies disclosure 
would harm counterespionage measures; 

(6) permit the accused the right of subpena; 

(c) provide payment.for travel for witnesses, and either 
——— counsel or reimburse for expense of counsel; 

(d) provide for appearance before the accused, and 
testimony under oath, of all casual witnesses against the 
accused plus cross-examination by the accused. 


Mr. John Phelps,” secretary, scientists committee on loyalty and 


security, Federation of American Scientists, stated: 


Although present. regulations provide, in principle, for 
a review of an unfavorable decision by a higher board, 
the employee is not told the grounds for the unfavorable 
ruling and is thus severely handicapped in preparing his 
appeal. This appeal, in turn, can only be in writing and 
no further hearing is allowed. 


At another point, Mr. Phelps* said: 


Security hearings and adjudications should and can be 
greatly accelerated in most cases. There is no apparent 
excuse for the delays of a year or more which often occur, 
and which result in financial and psychological strain for 
the employee. Some cases have been spread over a period of 
2 years before a final decision. Such speeded-up hearings 
do not imply sloppiness and are not inconsistent with im- 
proved legal safeguards. 


Upon cross-examination, Mr. Phelps® said: 


It has been our general experience that the actual security 
hearings before the sec urity boards have been impartial, fair, 
and thorough. Quite often we have been concerned with 
the mechanics of the security program and the way things 
were handled at the local level by security officers and the 
various procedural defects that I have talked about. 

We have no criticism to make, generally, however, of the 
manner in which the hearings themselves have been con- 
ducted. 


Mr. Irving Ferman,” director, Washington Office, American Civ 


Liberties Union, presented for the record a statement by the chairma: 
of their board, Mr. Ernest Angell, which stated in part (under tit! 
“The Need for Centralized Review’’): 





Under the old loyalty program, an employee or an appli- 
cant had the right to have an adverse decision by a local 
board reviewed by the Loyalty Review Board. ‘This was 
composed of eminent private citizens who, as judges sitting in 
appeal, had nothing to fear from political reprisals should 
they make an unpopalar decision. However, under the 
present security program, there is no such right of appeal 
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Moreover, while the various review boards were all composed 
of private citizens, all security determinations today are made 
by Government employees. It is difficult to understand how 
one can expect a fair and impartial decision to be rendered, 
one completely free from prejudice, when the person making 
the decision knows that he himself may be investigated as a 
security risk or charged with disloyalty should he make 
determination which later becomes unpopular. * * * When 
congressional moves are made to subpena before its com- 
mittees persons who have made unpopular decisions, can 
it truly be said that Government employees who must make 
such decisions can act free from fear? We believe that this 
has been responsible in large part for the spectacle of sus- 
pension from unimportant positions on trivial charges. This 
is the only way the Government employee who decides a 
security case has of protecting himself. But no man’s fate 
should be decided by those who have an interest in its out- 
come. However fairly the quest for a fair decision may be 
made, the “judge’’ has been placed in a position where his 
own personal future may be determined by the decisions 
he renders. This surely is not fair trial. 

The way to overcome the politically motivated security 
officer or agency head is a return to the independent hearing 
and review board system. The most telling argument against 
having these boards is that they are not as well equipped 
as are Government employees to determine the importance of 
the position in relation to national security. However, we 
point out that Government employees from other agencies 
who now make the initial security determination are in no 
better position to make this security judgment. The 
security judgment could be made far better were each agency 
to appoint a security adviser to advise outside hearing and 
review boards of the particular security needs of the par- 
ticular jobs involved. 


Staff Member John Slear * reported: 


Section No. 13 of Executive Order No. 10450 reads as 
follows: 

The Attorney General is requested to render to the heads 
of departments and agencies such advice as may be requisite 
to enable them to establish and maintain an appropriate 
employ ee security program, 

The sample security regulations promulgated by the De- 
partment. of Justice and distributed to each department and 
agency of the Government and the security regulations 
promulgated by the Department of Justice for its own use 
discloses a failure to follow its own sample regulations. 
Section 9 (k) of the sample regulation includes: 

One copy of the decision of the Board, together with the 
complete record of the case, including investigative reports, 
shall be sent to the (head of the department or agency) and 
one copy shall be sent to the employee. 

The same relative provision in the Department of Justice 
security regulations, section 11 (N), provides: 

* Record, pt. I, p. 951-954. 
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The employee shall not be advised of the decision of the 
Board or of the dissenting opinion of any of its members. 

A complete reversal of procedure is a matter that is of 
great importance to the accused employee. It need not be 
emphasized here that procedures are extremely important 
to the maintenance of both a system of government, based 
upon law and not of men, and for the maintenance of the 
liberties of the people. With a copy of the decision and 
transcript of the hearing of the security hearing board the 
employee, his counsel or representative, if he has such, is 
enabled to prepare his defense concerning those matters that 
confronted him at the hearing that he had not been apprised 
of previously. 

The Navy Department security regulations are most em- 
phatic in the language used to deny the employed a copy of 
the decision of the Security Hearing Board NCPI 29.2-9f (4) 
and also NCPI 29.4-13a (b): 

Under no circumstances will a copy of the security hearing 
boards’ decision or memorandum of reasons therefor be made 
available to the employee, his counsel, or his representative. 

However, the security regulations of the Navy Department 
provide for an appeal, NCPI 29.4-14c: 

If the decision of the security hearing board or recom- 
mendation of the security appeal (now review) board is 
adverse to the employee, the Secretary of the Navy (OIR 
Code 110) will advise the employee by letter that he has 20 
days (30 days if outside the continental United States) in 
which to appeal the adverse decision or recommendation to 
the Secretary of the Navy * * *. 

Column No. 50 on the chart shows 24 blank squares, indi- 
cating that those departments and agencies do not provide 
in their security regulations that the employee be given a 
copy of the security hearing board’s decision. 

he Army Establishment security regulations do not pro- 
vide that a copy of the security hearing board’s decision 
shall be pren the employee. The security regulations do 
provide that an appeal may be taken by the employee from 
an adverse decision of the security hearing board. All cases 
considered by the security hearing board are reviewed by 
the Army Security Review Board. The security review 
board may reverse the decision of the security hearing board 
and if it reverses a favorable-to-the-employee decision, quote 
from paragraphs 40c and 40d of SR 620-220-1: 

A letter of notification will be sent to the employee, with 
copies to all interested offices, advising him of the findings 
of the security hearing board; that it proposed to recommend 
to the Secretary of the Army that removal be effected in 
the interest of national security under Public Law 733, 81st 
Congress; that he may, if he so desires, submit a further 
explanation of his case, together with additional statements 
and affidavits to support his defense, within 20 days after 
receipt of the letter of notification ; and that he may request 
further consideration by the security review board. 

When a security hearing board finds that employment is 
not clearly consistent with the interest of national security 
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and makes an unfavorable recommendation, the case will be 
reviewed in detail in the office of the administrative assist- 
ant. In such cases a letter of notification will be sent to the 
employee direct, with copies to all interested officers, advis- 
ing him of the security hearing board’s findings; that it pro- 
posed to recommend to the Secretary of the Army that 
removal be effected in the interests of national security under 
Public Law 733, 8ist Congress; that he may, if he so desires, 
submit further explanation of his case, together with addi- 
tional statements and affidavits in support of his defense, 
within 20 days after receipt of the letter of notification; and 
that he may request that his case be referred to the security 
review board for action. 

The Air Force has three boards for processing of cases, the 
central security board which reviews the case in the light of 
the standards and criteria, and determines whether the re- 
ported information warrants a finding favorable to the em- 
ployee, further investigation, or further processing with a 
view to possible removal action. The board may also de- 
termine if the employee should be restored to duty. Follow- 
ing the hearing by the security hearing board the entire case 
is sec t to the executive secretary who reviews it for complete- 
ness and then forwards it to the security review board. 

The security review board will review the file to determine 
the regularity of the proceedings followed, and to determine 
whether the information supports the findings and recom- 
mendation of the hearing board. It will consider any addi- 
tional written evidence or brief submitted by the employee 
or his counsel or representative. After the security review 
board has made its findings and recommendation, it will 
submit the entire case file to the Office of the Secretary of the 
Air Force for final decision. 

It is very difficult to justify procedures requiring another 
board to pass upon a case after the security hearing board 
has heard the case and decided favorably for the employee. 
The employee is afforded the opportunity to appear in 

erson before the security hearing board, participate in its 
earings, be represented by counsel of his choice, present his 
witnesses, offer evidence in his own behalf and in refutation 
of the charges brought against him, and to cross-examine any 
witness offered in support of the charges against him. 

Information from sources who have represented many 
employees in security hearings indicate that very few wit- 
nesses appear at the hearings except those who come in be- 
half of the accused. A board before whom the accused 
appears in person would be in a better position to judge the 
case than a board that passes solely upon the entire records 

of the case. There is a question of double jeopardy in- 
volved where the security hearing board decides the case 
favorably, only to have it reviewed and the decision re- 
versed by a review board before whom the employee is not 
allowed to appear. 

The action by the security hearing board in practically all 
of the departments and agencies is the final consideration 
80908—56——7 
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given the case prior to the review and decision by the de- 
partment or agency head. 

When the security hearing board decides against the em- 
ployee, the employee should be afforded an opportunity to 
submit additional explanation or evidence concerning 
matters about which he knew nothing until the hearing. 
The military establishments afford such an opportunity. 
The Bureau of the Budget security regulations, section 
1010-11 (10), provide: 

The hearing board may suspend, continue, or reopen 
hearings from time to time to permit further investigations, 
or to provide reasonable opportunity for the staff member 
to obtain or to submit additional evidence with respect 
to matters developed in the course of hearing or by further 
investigations. 

The Council of Economic Advisers’ security regulations, 
section 8 (c) (10), is similar to the above quotation from 
the Bureau of the Budget regulations. 

The Federal Communications Commission’s security 
regulations afford the employee time subsequent to the 
security hearing board decision to submit a statement by 
the following language in section 5 (h) (4): 

The chairman’s review of the entire case shall include 
such statement as the employee shall submit to the chairman 
within 15 days of his receipt of a copy of the hearing board’s 
decision. 

If in some departments and agencies the security officials 
afford employees this and other considerations, why should 
not the same considerations be accorded the cases of all 
departments and agencies? Otherwise cases decided un- 
favorably under the security regulations of almost all 
departments and agencies would no doubt be acted upon 
favorably by other departments and agencies because of the 
greater degree of respect for the constitutional rights of the 
individual. 

The lack of uniformity is further aggravated by the 
provision found in almost all security regulations, including 
the Department of Justice, section 11 (k), but not found 
in the sample regulations: 

Hearings shall be private. There shall be present at the 
hearing only the members of the hearing board, the sten- 
ographer, the employee, and his counsel, if any, the security 
officer, the legal officer, and the necessary witnesses. Wit- 
nesses shall be present at the hearing only when actually giv- 
ing testimony. Other persons whose presence appears to be 
necessary may be admitted at the discretion of the board. 

The same subsection is in almost all security regulations 
but these do not include the legal officer. Thus can be 
realized the lack of uniformity in the conduct of the hearings 
concerning many questions that require legal training or 
experience or, better still, trial experience. 

One—and a very important one—of these questions in- 
volves the admission of evidence. An attorney who has 
represented many employees advised that on 2 successive 
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days the same board at 2 different hearings directly re- 
versed itself on the same question. The Attorney General 
recognized this untenable situation by including in his seven 
recommendations of March 4, 1955, to all departments and 
agencies the following: 

“A legal officer should be present at security board hearings 
to act as an adviser to the board as to procedural matters 
and to the employee, if he is not represented by counsel, as to 


è his rights under the act of August 26, 1950, Executive Order 
p No. 10450, as amended, and the pertinent regulations.” 


Staff Member John Slear further reported : 























i The Defense Department has promulgated a set of security 
y regulations to be used as a guide by the three services— 
; Army, Navy, and Air Force. The three services have for some 
; time been subject to unification pressure and have pretty 
; much the same problems and makeup. One would naturally 
: 


— — 


expect the regulations governing their security programs to be H 
similar, but the study reveals an unusual difference in the (ý 
4 regulations. For example, take the matter of the security / 
k hearing boards arriving at their decisions. Section 9 (k) of 7 
E the Justic Department’s original sample security regulations 4, 
3 is as follows: 4 
l The board shall reach its conclusions and base its deter- ü 
mination on the transcript of the hearing, together with 4 


LI 
— 


such confidential information as it may have in its possession. 
3 The board, in making its determination, shall take into con- 
sideration the inability of the employee to meet charges of 
which he has not been advised, because of security reasons, 
specifically or in detail, or to attack the credibility of wit- 
nesses who do not appear. The decision of the board shall 
be in writing, and shall be signed by all members of the 
board. One copy of the decision of the board, together with 
the complete record of the case, including investigative re- 
ports, shall be sent to (head of the department or agency) 
and one copy shall be sent to the employee. 

The Navy Department security regulations, subsection (4) 
in section 29.4—13b, includes the following: 

«“* * * Tn some instances it will be necessary or desirable 
to explain the board’s reasoning and conclusion concerning 
each charge. This probably will be done in every case in 
which the board reaches a decision favorable to the indi- 
vidual.” 

The Air Force security regulations AFR 40-12, paragraph 
21, subsection d (1) contains the following language: 

“A finding with respect to each of the allegations set 
forth in the statement of charges and an analysis of the infor- 
mation and a detailed statement of the reasoning upon which 
each finding is based. Even though the board finds that 
each of the allegations in the statement of charges is true, 
it need not recommend removal of the employee. 

“Any other statement which may be helpful to the review- 
ing authorities.” 

he Army security regulations, paragraph 39, require & 
memorandum of reasons which, with the findings, should be 
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a complete résumé of the case in detail. Instructions 
on the— 

“preparation of the board’s findings and the memorandum 
of reasons will be provided in other media.”’ 

The Bureau of the Budget security regulations, section 
1010-12 entitled ‘Determination of the Security Hearing 
Board,” supplements the sample security regulations sub- 
section with the following in subsection 1010-12 (d): 

“The determination will include the reasons for the 
board’s decision and will state whether or not, on all the 
evidence, the retention of the staff member is clearly con- 
sistent with national security.” 





With respect to administrative review, an Attorney ® with con- 
siderable experience in handling cases of suspended Federal employees 
commented: 


Apparently, a hearing board may be reversed by a review 
board without affording the employee an opportunity to 
appear before the review board or even to be advised upon 
what ground or grounds the review board reverses the 
appeal board. Such fails to provide an adequate adminis- 
trative review. See Federal Administrative Procedure Act 
(5 U.S. C. A. 1001-1011). 

The present Executive order makes no provision for 
judicial review. It is my understanding that the present 
Government policy is to discourage judicial review by 
claiming a failure to join an indispensable party, i. e., 
limiting judicial review to the District Court for the District 
of Columbia. Such a limitation for judicial review of legal 
or constitutional questions in effect denies judicial review 
for the great majority of Government employees employed 
outside of the District of Columbia. 


This Attorney *' further commented upon hearing boards: 


Unfortunately, the members of the hearing boards with 
which I have had experience have had either no legal training 
or experience or no trial experience. Nevertheless, they 
are required to rule upon the admission of evidence and other 
legal questions. 

The result is that the legal adviser attached to the board 
is required to act in the embarrassing multifaced role of 
advocate, determiner of law, prosecuting attorney, and gen- 
eral impartial adviser. This casts upon him an impossible 
task. The result is the board is deprived of adequate assist- 
ance from the legal adviser. Yet the board must rule on 
matters of many questions of procedural and substantive law. 

An aggravation of this situation is caused by the unavail- 
ability of rulings at other hearings and by ‘other boards. 
Even when available, such prior rulings are held inadmiss- 
ible because of sec urity reasons. This, of course, means 
that rulings at one hearing are frequently inconsistent with 
another hearing. 


® Record, pt. I, p. 6794 
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Recent experience is illustrative, for on 2 successive days 
the same board ruled at 2 different hearings directly re- 
versed itself. At the first hearing, the board ruled that testi- 

mony by employee’s witnesses as to their knowledge of him 
a was not evidentiary as to his present qualification for clear- 
ance for classified work, both those witnesses had no knowl- 
edge of alleged associations which occurred in 1948. The 
succeeding day the same board ruled that the same type of 
4 evidence was evidentiary of his clearance for confidential 


information even though again the charge related to an alleged 
activity which occurred in the 1940’s. 


It was suggested by the witness, Will Maslow,® that every decision 
of a security board should contain findings of fact, explaining that: 


If some of these boards had to subject themselves to the 
mental ordeal of putting their findings on paper, instead of 
resting upon a one-sentence conclusion, we would not get so 
many arbitrary and inconsistent rulings. 

We suggest further that all of these rulings be published 
but with a code name to protect the identity of the informant. 
In that way, all the suspicions—some of them unjust— 
about the security program, can be allayed. If we can see 
in each case, why an employee has been discharged, if we 
have the findings as we had them in the Oppenheimer case and 
others, then we can allay the ugly suspicions that anti-Semitic 
or other prejudices often play a part in the administration 
of this program. 

On the failure of the present security pro to provide a proper 
appellate appraisal, Mr. Philip B. Perlman * stated: 


The lack of any right of appeal puts the employee at the 
mercy, if any, of those who formulate the charge against 
him. They are the subordinates of the head of the depart- 
ment or agency, and may be presumed to be abiding by and 
enforcing his policies as to employees as well as operations. 

In any event, most of the hearing boards are in a difficult 

situation. Its members are not usually heads of depart- 
ments or agencies, or outside of the Government, as in the 
Oppenheimer case, and, therefore, their ability to hold their 
own positions may be endangered if they antagonize others 
possessing great power and authority. 
: The demand made, from time to time, by congressional 
investigating committees for the name of those who gave 
clearance to or dismissed charges against officials and em- 
ployees under attack is sufficient warning to every member 
of a security hearing board that conclusions reached by 
them may be the subject of investigation and criticism, if not 
in accord with the opinions of subsequent investigators. 

The widespread fears engendered by the character of in- 
vestigations conducted by congressional committees, and the 
natural reluctance of any Government official or employee 
to become involved in any such procedures contribute to diffi- 
culties in arriving at entirely objective findings. 


ü Record, pt I, p 519. 
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In view of the present climate of opinion in this country, 
members of hearing boards can hardly be blamed for feeling 
that the well-publicized demagogs of the day are peering 
over their shoulders and breathing down their necks. And 
where, as in the Department of Justice, such findings are to 
be kept secret from the employee involved, the chances for 
injustice would seem to multiply. 


_ Former Solicitor General Philip B. Perlman “ mentioned that hear- 
ing boards make adverse findings: 


* * * There is no way in which such findings can be 
analyzed against the evidence, for there is no disclosure, 
* * * as to what the hearing board decided, and no appeal. 


Attorney Daniel H. Pollitt stated: 


Another item concerns the reasons for the recommenda- 
tions. I was told that the hearing board had recommended 
that Miss —————— be discharged, but I was not told why. 
Consequently, I was unable to level my lance at anything 
specific. I had to have a broadside discussion of all the 
elements and all the charges and all the evidence. 

At any other administrative agency when a hearing exam- 
iner makes a decision he tells the people why he is making 
that decision, giving the people who are adversely affected 
an opportunity to give their reasons why the hearing exam- 
iner’s reasons are not sound, and I think that the same thing 
should be done here. The board which hears the case, which 
makes the recommendations, should be required to make 
the reason for its recommendations known to the employee 
so the employee can answer, insofar as no security consider- 
ations come into play. 


Attorney Daniel H. Pollitt recommended that agency heads 
should write opinions in cases handled, saying: 


Now, I would like to see every head of every agency give | 
the same diligence to the problems of firing unloyal or dis- 
loyal employees that he does to the other aspects of his work. 
The only way that I can think of, of requiring him to give 
that attention is for him to be forced to write an opinion, 
justifying every discharge. And I further think that all 
these opinions should be made public. 

Now, how about security considerations? Well, the same 
security considerations apply in the field of immigrations. 
The Board of Immigrations Appeals has devised a method 
of writing opinions justifying their actions without disclosin 
the identity of informant, or the identity of the person volad 
against. Also, in domestic-relations problems in ordinary 
courts, adoption proceedings or support proceedings, the 
courts deal In The Matter Of Anonymous, and they write 
an opinion which is available to the public which eliminates 
any error, or carelessness, thereby coming to a more clear, 

“ Record, Part I, p. 129, 
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—* decision, and at the same time protecting the indi- 
viduals who are concerned. 


* * * * * 


H My point also is, however, that they do write opinions and 
4 at the same time keep the identity of informants secret and 
I think that the decision-writing process is a process which 
to a great extent eliminates error, confusion, oversight, and 
what have you, and that the opinion-writing process is a 
good process and would be helpful to the employees and to 
the agencies as well. Furthermore, I think these opinions 
should be published, made public, so that the Congress, the 


press, and the individual citizens will know just how this 
program is functioning. 


To 





4 5. PROSECUTIONS 


When the Chairman of the Civil Service Commission, Mr. Philip 
Young,” was before the committee on March 2, 1954, reference was 
made to a total figure of 383 cases of persons terminated or resigned 
whose cases fell under section 8 (a), paragraphs 2 through 8, and 
described by the Civil Service Commission as: 

Number whose files contained information indicating, in 
varying degrees, subversive activities, subversive associa- 
tions or membership in subversive organizations. 

Chairman Young was asked: 


Se 


— — — — 
ERO a CS ae nt Sc ARO ae 


And, to your knowledge, do you know of any one of that 
383, whatever the number might be, that has been prose- 
cuted in any court? 


To which he replied: 


ds ; I don’t know, Senator. In that kind of a case certainly all 
the information is available to the Department of Justice, 
and it would be the responsibility of the Attorney General. 


At a later hearing in March of 1954, Mr. Philip Young,® after 
quoting some of the questions appearing on Form 57 stated: 


I understand that there bave been many prosecutions in- 
volving false statements on Government application forms; 
however, any details as to these prosecutions could only be 
provided by the Justice Department. 


Again Mr. Young was asked: 


Do you know of a single case where a person has been prose- 
cuted for being a Communist in this particular reference that 
you make here, where they sign falsely? 


To which he answered: 


I have no information on that, because I am referring 
here to falsification of answers on Government applications. 
As to what those particular prosecutions cover, you would 
have to ask the Department of Justice. 


# Record, pt. I, pp. 994-995 
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Additional questioning of Mr. Young “ in March of 1954 follows: 


Mr. Will Maslow, director, commission on law and social action, 
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Senator Jonnston. How many Communists have been 
fired from Government service during the first year of the 
new administration? 

Mr. Youna. Under this security program, Senator, people 
ere fired as security risks. As to how many of these security 
risks are specifically Communists, I cannot tell you, sir. 

Senator Jonnston. How many Government employees 
have been terminated from the service for reasons of dis- 
loyalty? 

Mr. Youna. The same answer would apply to that, 
Senator, because under the security program, unlike the old 
loyalty program, a person is fired as a security risk maybe for 
one reason, or it may be for a whole combination vf reasons, 
under the provisions of section 8 (a) of Executive Order 
10450. 

Therefore, it is practically impossible to attempt to ascribe 
any particular reason to an individual case. This has the 
great advantage over the old loyalty program of keeping the 
base very much broader and not sikaching the kind of stigma 
to an individual firing, such as came to be attached during the 
earlier program. 


American Jewish Congress,” stated: 


The following questionning of Mr. Young © took place on September 
g S Į 


I have examined hundreds of charges and I have never 
seen a single charge yet which accused the employee of being 
a Communist. 


26, 1955. 


The Cuarrman. Have you prosecuted anyone yet for 
violation of the law? 

Mr. Youna. Have I prosecuted anyone? 

The CuarrMan. Has anyone been prosecuted for viola- 
tion of the law? 

Mr. Youna. Violation of what law? I am a little at a loss. 

The CHarrmMan. Accepting money from the Government 
and belonging to some communistic organization at the same 
time? 

Mr. Youna. Of course, if there were, that would be a 
function of the Department of Justice. 

The CHarrman. You would know about it, would you 
not, Mr. Young? 

Mr. Youna. We would probably not have information 
about it. I know from hearsay and I think some cases have 
been referred to the Department of Justice but as to what 
action they have taken, I do not know. 

The CHarrmMan. They would come through your office 


though, would they not? 


® Record, pt. I, p. 1020. 
* Record, pt. I, p. 528. 
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Mr. Youna. They would not come through our office 
because they would be referred directly from an individual 
department or agency to the Department of Justice. 

at he CHAIRMAN. They do not give you any record of that at 
all? 


Mr. Younea. No; we would have no record of that, Mr. 
Chairman. 


Yet, Mr. J. Edgar Hoover testified before a House Appropriations 
Subcommittee ” as to full field investigations made by the Federal 


Bureau of Investigation where information indicating possible dis- 
loyalty was developed, saying: 
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The information we develop is submitted to the Civil 
Service Commission and they in turn disseminate it to the 
employing agency. We do not make any recommendations, 
express Opinions or draw conclusions. We do not know what 
disposition is made of the great bulk of cases under this 
program. That is handled by the Civil Service Commission 
since the regulations require each agency to report disposi- 
tions in each case to it. 

The FBI’s role, to reiterate what I said earlier, is the sole 
function of gathering the facts as they pertain to the in- 


dividual to prove his innocence or guilt. We submit the facts 
without bias. 





D, 


Again on September 26, 1955, a member of the subcommittee asked 
the Chairman of the Civil Service Commission, Mr. Philip Young:® 


* * * last year, I inquired of you concerning the prose- 
cutions and convictions, if any, of the large number who had, 
by this administration, been discharged as alleged security 
risks. At that time, you were unable to give me the name 
of any former employee of the Government included in 
these numbers who had been prosecuted or convicted under 
the present administration. Now, approximately a year 
later, I ask you to tell us how many of the 1,456 risks to 
whom you have referred have been convicted and sent to jail? 


To which Mr. Young replied: 


Well, I have no idea, Senator, because I don’t know who 
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i the individuals were that were included in those numbers. 
8 As I testified a moment ago, if any of them were referred 
i to the Department of Justice for prosecution they would 
; have been referred by the individual agency and as to what 
$ the Department of Justice did with that referral I wouldn’t 
i know. 

y 
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NR 


Mr. Young was further asked: 


Then, you do not now know whether even 1 of the 1,456 


alleged ‘security risks ever has been convicted and sent to 
jail? 


Mr. Young answered “No.” 


R 


82 Hearings, subcommittee, House Appropriations Committee, Department of Justice for fiscal 1956, 
a, let sane Feb. 24, 1955, p. 169. 
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Mr. Scott McLeod, Administrator, Bureau of Security and 
Consular Affairs, Department of State, was asked how many prose- 
cutions have resulted from cases referred to the Federal Bureau of 
ae by the State Department since he took up his duties, 
to which he replied: “There have been no prosecutions of which I have 
knowledge on internal security,” 

When Mr. H. V. Higley,“ Administrator, Veterans’ Administration, 
was on the stand his attention was called to the fact that the Civil 
Service Commission carried a total of 449 terminations as reported by 
the Veterans’ Administration. He was asked: “Were any of them 
Communists?” to which he replied: “Not to my knowledge, sir.” 

Mr. Thomas J. Donegan,*® Chairman, Personnel Security Advisory 
Committee, which committee was set up to coordinate on an experi- 
mental or an unofficial informal basis following the publicity in the 
Ladejinsky case, was asked if, to his knowledge, since the promulga- 
tion of Executive Order 10450, “have any Communists been flushed 
from Government service?” to which he replied: ‘I have no knowledge 
of that sir.” 

In a prepared statement for the subcommittee of the House Ap- 
— Committee * Mr. W. F. Tompkins, Assistant Attorney 

eneral, reported: 


We also have a large number of potential espionage cases 
under investigation and recently concluded the first case 
brought under that portion of the espionage statutes relating 
to communications intelligence. This was the Peterson case 
involving an employee of the National Security Agency 
whose activities came to light in the course of an investigation 
being conducted under the Federal employee security 
program. 


At this same hearing before the House committee ” on March 1, 
1955, Mr. Tompkins, who is in charge of the Division of Internal 
Security of the Department of Justice was questioned relative to the 
employees security program. Mr. Tompkins stated that: 


Reports come in that have to be evaluated and frequently 
we are asked what we are doing about prosecuting any of 
these individuals. 


Pertinent portions of the questioning of Mr. Tompkins by House 
committee members follows: 


Mr. Rooney. Have you prosecuted anybody in the past 
2 years? 
Mr. Tompxtins. I am sure we have. Not many, but some. 
The past 2 years it would be 1953 and 1954. There have 
been four prosecutions. 
Mr. Rooney. Calendar years or fiscal years? 
Mr. Tompxins. The first was April 16, 1953, and the last 
one was July 16, 1954. 
Mr. Roongy. How many cases? 
Mr. Tompkins. Four convictions. Four cases. 
* Record, pt. I, p. 669. 
® Record, pt. I, p. 870. 
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Mr. Roongy. What did each one of those four do? 
Mr. Tompkins. They are false-statement cases. 
* * * * * 


Mr. Rooney. Let me interrupt you. That is quite a small 
number of cases, when you consider that there are 30,000 
employees including the FBI, in the Department of Justice. 

Mr. Tompkins. This is not just the Department of 
Justice employees, but all the cases. 

Mr. Rooney. The whole Government? 

Mr. Tompkins. Yes sir. 

Mr. Rooney. Only four cases? 

Mr. Tompkins. That is correct. 

Mr. Rooney. Brother. 


Mr. Tompkins was asked if there had been any prosecutions of 
persons terminated by the special riders to the State Department 
and Commerce Department appropriation acts to which he replied: 


There has never been a prosecution under any of those 
riders in the history of the Department of Justice and I 
might add, if I may, Mr. Chairman, it has been our ex- 
perience—and I am certain it has been the experience here- 
tofore— that in cases of that kind referred for prosecution 
there is normally no evidence that the person involved ad- 
vocated the overthrow of the Government by force or 
violence. 


Mr. Tompkins was pressed to submit the facts relative to the four 
prosecutions he had mentioned and he later submitted for the record 


the following table: (Names are given in House Record but not 
repeated here.) 


“Government employees’ loyalty program 





“Name Offense | Indicted Convicted Department 
False statement... ..... | Mar. 4, 1953 Department of Army. 
a | IE PS Department of Air Force. 
————— May. 25, 1954 Post Office Department. 
— do................-| July 16,1954! Veterans’ Administration. 











“i Information. Indictment waived, information filed, guilty plea.” 


Mr. Tompkins added the following information to the above table: 


There were two other cases that were tried and resulted 
in acquittals. The names of those cases, 
Oe ee sea 

There are also cases where indictments have been returned 
but have not been brought to trial. * * * Those are three 
cases. 


The cross-examination of Mr. Tompkins continued, referring, of 
course, to the table and figures mentioned above: 


Mr. Rooney. These are out of the whole Government? 

Mr. Tomergıns. Out of the entire Government, sir. 

Mr. Roonry. How many employees are on the payroll in 
the Government today? ‘Two million? 
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Mr. Tompkins. I would guess about 2 million. 

Mr. Roonry. Over 2 million. 

Mr. Tompkins. And to give you the complete story, sir, 
we have four anticipated indictments in the future. But, 
to give it to you so you will have the complete figure, since 
May 1947, there have been a total of 11 convictions since 
May 1947, under this act. 

* * * * * 

Mr. Rooney. Of the 11 convictions, beginning with -- 
------, May 22, 1947, 7 of them were before January 20, 
1953, is that correct? And there have been 7 before April 
16, 1953; is that right? 

Mr. Tompkins. Seven were in a period of about 6 years 
and they averaged about 1 a year until 1953, sir, but one 
thing I would like to point out— 

Mr. Roonry. It didn’t cost as much money in those days, 
Mr. Tompkins. We didn’t have an elaborate setup with an 
Assistant Attorney General and a couple hundred employees. 


All of the names mentioned by Mr. Tompkins in his testimony 
before the House committee have not been mentioned above. But, 
except for the reference in his prepared statement, at no time did he 
in any way refer to the case of one Joseph Sidney Peterson, Jr. Mr. 
Peterson had been indicted ® on October 20, 1954, charged with a 
violation of title 18 of the United States Code for illegal disclosure 
of classified information to a foreign power. On December 22, 1954, 
Mr. Peterson pleaded guilty to count two of the indictment and was 
sentenced to jail for a period of 7 years. 

Yet, before the subcommittee on September 27, 1955, Mr. Tomp- 


kins ® was asked if he had handled the Peterson case, to which he 


replied: 

My division handled the Petersen case and, sir, I would 
like to correct the record on that because I saw something 
in the paper on that. The Petersen case did arise as a direct 
result of 10450. 

* * * * * 

It didn’t involve Communist activity but I wouldn’t pass 
over what he stole so lightly, sir. They were rather impor- 
tant records. 


The Civil Service Commission reports carried the figure of 727 
terminations and 998 resignations for a total of 1,725 employees 
separated by the Navy Department. The Assistant Secretary of the 
Navy™ was asked if any of these cases had been referred to the 
Department of Justice. He testified : 


Our regulations, as you know, require that any violations 
of law be reported to the Department of Justice. To the 
best of my knowledge, there have been none, and none have 
been reported. 

s$ Record, pt. I, BP 708-709, 
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6. Cost or INVESTIGATIONS 


The report of staff members Hubert H. Finzel and David J. Hum- 
phrey * provides the best information the subcommittee could obtain 
as to the cost of operating the present security program under Exec- 


utive Order 10450 for a full year’s time, using the fiscal year of 1955— 
July 1, 1954 to June 30, 1955. 


The ‘first table consists of the cost figures of the 11 sensitive agencies 
listed in Public Law No. 733. It follows : 


TABLE 1.—The following cost figures on the operation of the security program were 


furnished by the following agencies for the fiscal year 1955 (July 1, 1954—June 30, 
1955) 


| Adminis- | Investigations by— | Investiga- | 


tions on | Other 
eontract 
| employees | 


| 
f 
| 
is 


lst group, 11 sensitive agencies trative |_ 
under Public Law 733 jand adju-| | expense Total 
| dicative | Own | Other 
| | agency | agency 
| 
Bie FOLOM, ane cccesccen's on $1, 368, 814 | $5,007, 969 | $8, 136, 783 
Army.. — 512, 400 | $89, 000 4, 216, 950 | 5, 400, 150 
Atomic Energy Commission. Ju 024, 854 | ; : 291, 970 9, 744, 854 
Commerce Department Dià ; 166,065 | 21,320 | — —— 
Defense Department....------ j 45, 284 |... sonst - 26716} 72, 000 
Defense Mobilization ---_-. - — 33 — ——— 42, 177 
Justice Department. A 33, 93 775, | jdt È 910, 788 
National Advisory Committee for j | 
— — 139, 700 
Navy Department.............-..--. 335. 1 123 | 335, i23 | 335,124 zB 365, 590 | 3, 198, 900 
State Department..................--| 320,043 | 555, 821 109, 553 | rE Fi i O85, 417 
Treasury Department. ... ---} 88,334 | 130, 067 | 87,356 |_._- 81, 835 | 387, 592 
— —— apain 


s, 760, 000 | 


Rea Se ae i 089, 731 |! 083, 077 


| 10, 162, 434 as) | 12, 507, 522 |30, 608, 064 
| 


Some explanation of the above table is necessary as to the Air 
Force and the Navy. The staff report states: 


The Air Force reported no administrative and adjudicative 
expense and they explained that by saying the administrative 
and adjudicative expense in connection with the security 
program was in connection with the access program covered 
by Executive Order 10501, respecting classified material. 

The Navy gave a lump sum which we split three ways. 


It should also be noted that in the totals in the above chart is 
included investigations of contract employees by the Air Force, 
Atomic Energy Commission and some others and that the totals 
include some military personnel. 

The next table sets forth the cost figures of all the other agencies 
operating under Executive Order 10450, as follows: 


® Record, pt. I, pp. 956-968. 
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TABLE 2.—The following cost figures on the operation of the security program were 


—— by the following agencies for the fiscal year 1956 (July 1, 1954-J une 80, 


Adminis-| Investigations by— | Investiga- 


Second group, all other agenciesunder | trative |__| tionson Other 
Executive Order 10450 and adju- contract expense Total 
dicative Own Other | employees 





agency | agency 





Agriculture Department.............. $113,851 | $72,800 | $05,760 j...........-]......0 08. $282, 411 
— Battle Monuments Com- 
I debi dd inandssuebaundalWesun tiavociddéecesaladdccecncvata 




























































—— 9, 120 |.. 15, 120 
Canal Zone Government... .......... 1,285 |.. 37, 085 
a S aaa aaa a r dan 
Civil Aeronautics Board..............] 3,200 j..........] 8 800 |...... Boe eae 11, 700 
Civil Service Commission... .......- a Ei 2, 599, 544 | 2, 714, 894 
Nee I oe tinchmoerewaneucteno... 
Defense Transport Administration... ee kn ce Wick Re eo ee rst te 3, 480 
Export-Import Bank-.............-..-. 1, 500 500 DEE Enstkhdanchedsacsiecumace’ 5, 280 
Farm Credit Administration.......... OI a as ES T E T a 1,000 
Federal Civil Defense Administration . SOE Woeduc skunk TORAOE Simon dite dtienl cibiabsihiceune 140, 210 
Federal Coal Mine Safety Board of 

i a a a ae a aapa kasta ano a — 
Federal Communications Commission. ig eee OO bons ccc. SAE! 21, 035 
Federal Deposit Insurance Corpora- 

m i ae ae eee 245 |_... 

Federal Housing Administration ? 
Federal Mediation and Conciliation 

a 
Federal Power Commission , 49 | 
Federal Reserve System A 5,310 | | ; E 
Federal Trade Commission. -__........ 1, 423 96 SE ee E 50 2, 894 
Foreign Claims Settlement Commis- 

a a — 2, 400 É 2, 400 
Foreign Operations Administration - - 68, 273 RS PD Fence cn awcclaseuce J— 556, 262 
General Accounting Office............ DN OO Beige acca Rs ce ack 3, 860 114, 245 
General Services Administration......| 52,346 58, 084 24, 500 DOR G00 tian 157, 430 
Government Printing Office... ._..... Re te Be oe ee ck 72, 090 
Health, Education, and Welfare De- f 

aa aaoo O OAA 8, 437 269, 564 
Home Loan Bank Board *_...........}......-...]...-.-.-.-]..- Sted 
Housing and Home Finance Agency..| 41, 436 89 73, 275 
D a a aa a aa aa aala daaa an — 
Information Agency of United States_| 142,100} 112,100 1, 002, 300 
Intergovernmental Relations Com- 

eanstaenaoiaasnossiooensssns eer 
Interior Department.................. PT bodncnsetins ONN. L rapas 3, 671 224, 423 
International Boundary and Water 
Interstate Commerce Commission -- -. WE bv nahia á A 4,079 
Labor Department -..............-.- 30, 886 |....... woe 67, 066 
Library of Congress.............-....- S A OTEN 26, 193 
ne 2c5. 
National Capital Planning Commis- 

ON. 5 wns din bomen dines Peinine cyte le cvedevens|aerecesce —— aia 
National Gallery of Art...... * 

National Labor Relations Board 37, 500 |... 
National Mediation Service..... tildes ania 

National Science Foundation. * D E akoni 
National Security Agency. ........... 145, 000 

National Security Training Commis- 

BION 8 « . 2 eee nnn nnn ween ————— — ———— — 
Post Office Department...............| 178,238 | 101,300 
Public Housing Administration ?___..).........-|.......... 

Railroad Retirement Board........... GED Bettdeocatele 
Renegotiation Board.................. 2, 574 500 
Rubber Prod. Facilities Disposal 

I is nth kele piece 
Security and Exchange Commission. . — De fa 
Selective Service System.............. D insania 
&mall Business Administration. ..... EE iann 
Smithsonian Institūtion....---------- — 
Subversive Activities Control Board.. — 

Tariff Commission of the United 

J ——— 3, 000 100 
Tax Court of the United States... .._-- DE Eia 
Tennessee Valley Authority .......... 21, 121 12, 278 
Veterans’ Administration.. ...-.------ O06, 306}. ......... 

y | 1, 500,828 | 466, 403 
ist group (subtotal) ......-....-.------ 2, 765, 300 |4, 089,731 |1, 083,077 | 10, 162,434 | 12, 507, 522 |30, 608, 064 
2d group (subtotal) ..----------------- 1, 599, 828 | 466, 403 |1,998,158 | 104,607 | 2, 705, 390 | 6, 874, 386 
4, 556, 134 |3, 081,235 | 10, 267,041 | 15,212,912 |37, 482, 450 


Total..........- ———— 4, 365, 128 | 


1 Not available. 3 Included in Interior Department. 
‘Included in Housing and Home Finance Agency. 4 Included in Selective Service System, 
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Concerning the two tables above, the staff report stated: 


On the reports received from these various agencies, none 
of them — the cost of the physical security program. 
The physical security program would be safes, combination 
cabinets, locks, bolts, guards, and all the other incidental 
costs of security looking to the physical safekeeping of files, 
records, and so forth. 

On the investigations conducted by their own agency and 
by other agencies, they did not include the inspection and 
compliance division of their own agencies or any part that 
they played in the inspection and review of personnel activi- 
ties respecting sensitive positions, which brings into play 
activities of spouses, relatives, and associates, and friends. 

The Inspection Service of the Post Office Department, 
to illustrate, is a very, very large group and they conduct 
most of their own personnel investigations, that is, the review 
of the activities of their people holding sensitive positions. 


The staff report also pointed out the variance in cost in 3 of the 


58 agencies added by Executive Order 10450 to the sensitive-position 
category, stating: 


The Small Business Administration shows a total cost of 
$114,545 with a total Federal population on June 30, 1955, 
of 6,925 people. 

The Post Office Department shows a total cost of $285,098 
with a total personnel population on June 30, 1955, of 
509,270. 

Veterans’ Administration with 300,000 employees approx- 
imately, shows a total cost of $363,940. 

The Post Office Department and the Small Business Ad- 
ministration occupy exactly the same position in the Execu- 
tive orders, that is, 10450 and 10501, in that they are re- 
stricted, while the Veterans’ Administration is one of the 28 


agencies in Executive Order 10501 eliminated from classifying 
material. 


On the following chart will be found the volume and cost of reim- 
bursable background and full field investigations conducted by the 
Civil Service Commission for other departments and agencies. Note 
that the column “amount” relates only to 11 months of the fiscal 
year 1955 whereas the number of cases handled cover a 4 year period. 


~~ & 


WANE RSNEN OF Y ARANDA WES 








108 FEDERAL EMPLOYEES’ SECURITY PROGRAM 





TaBLE 3.— Volume and cost of reimbursable background and full field investigations 
(difference in terminology only) conducted by the Civil Service Commission for 
other departments and agencies 








| Number of cases by fiseal year | 











Agency | i f | 1955, | Amount E 
| 1952 1953 1954 |through $ 
| | | | May | : 
koa | | i 

| Sea Te ee Ee ETEO 4 
American Battle Monuments Commission... E 0 0 1 | 0 | | 0 $ 
Atomic Energy Commission........... — padai ° | 29,069 | 29,412 | 22,721 | $5, 089, 504 a 
Bureau of the Budget. ...___..- re kn 42 36 | 77 | 17, 248 3 
Civil Aeronautics Board....................- . — 0 | 29 | 64 | 14, 336 4 
Department of Commerce 0} 0} 161 | 262 | 58, 688 £ 
Commission on Organizing Executive Branch of Government.| 0 0 | 1 | 15 | 3, 360 a 
Council of Economie Advisers....---- i A 2| 11 | 10 | 2, 240 
Defense Production --..............- 0 6 0 | 0} 0 
Defense ‘Transport... — 0 | 3 | 17 6 | 1, 344 
Economic Stabilization Agency... 4 0 9 | 0 | 0} 0 
—— Import Bank.......- x Joke j 0 8 79 9 2,016 
Federal Civil Defense. -..-..-- ý ean 2 186 239 72 | 83, 328 
Federal Coal Mine. ---- 0 0 2 | 0 | 0 
Federa] Communications Commission... 0 5 421 | 57 | 12, 768 
Federal Deposit Insurance... * 0 0 0 1 224 
Federal Facilities Corporation.. 0 0 0} 5 1, 120 
Federal Mediation Board.....-___. ; f 0 0 223 | 46 10, 304 
EOD SOUT oss ke coos ` 0 0 22 | i4 3, 136 
Federal Reserve.. ; ` 0 0 56 23 | 5, 152 
Federal Trade._...........- sates ý | 0 0 17 | 5 | 1, 120 
Foreign Claims... . a | 0 0 0 2 448 
Foreign Operations Administration MSA... nn 0 0 898 | 1,673 | 374, 752 
Foreign Operations Administration TOCA... | 0 0 118 0} 0 
General Accounting Office.. eae i s 0 207 1, 405 463 103, 712 
General Services Administration... ..----------- : 0 0 il 59 13, 216 
Government Printing Office... _.-....-- a à 0 0 253 0 0 
Health, Education, Welfare... _._- * 0 60 584 252 56, 448 
Housing and Home Finance... -......-...-. Á Š 0 2 137 198 44, 352 
Interdepartmental Radio___--- hos Dp g E 0 0 19 | 0 0 
Department of Interior. i 0 0 925 611 114, 464 
International Boundary Commission... -............-.-- 0 0 1 4 | 896 i 
Interstate Commerce Commission. ....--------- 0 0 11 | 0 | 0 g 
Department of Labor.......................-...-- ee oe 0 | 2 321 155 | 34, 720 f 
Library of Congress.. ------------ — Ira ST 0 44 19 | 4, 256 
Mutual Security Agency. dois dicen a Gateeted 0 549 | 49 | 0 | 0 
National Advisory Commission for Aeronautics... 0 l 421 | 248 | 55, 552 
National Capitol Housing. - ——— 0 0 1 a} 0 
National Gallery of Art_.__.. — —— — 0 0 | 3 2 | 448 
National Labor Relations Board......._____- 0 0 198 13 | 2,912 
National Science Foundation ial aac — 0 105 109 87 | 19, 488 
National Security Resources Board _- —— 0 5 0 0} 0 
National Security Training Commission... i ; | 0 l 0 | 0} 0 
Office of Civil Defense — 0 4 6 | 9 | 2, 016 i 
Office of Defense Mobilization 0 132 99 73 | 16, 352 i 
President’s Advisory Committee.. — 0 2 2 0 | 0 $ 
Railroad Retirement. _- — — 0 0 13 | 0 | 0 
Reconstruction Finance Corporation. i à ks 0 0 51 | 3 | 672 
EN ood ddccesdoubudactenst cock ewesenes 0 63 97 | 18 | 4, 032 
Securities and Exchange... . ~~. -- — — —— 0 0 10 | 1 | 224 
Belective Service. | 0 0 23 1 224 
Small Business Administration. ......._. Arie 0 1/ 331] 550] 123, 200 
Smithsonian Institute... ........ Ahaaa rahi 0| 0 0 4 | 896 
Department of State. ___- REUEN : | oO} 2374) 152) 192] 27, 328 
Subversive Activities Board............-- — 0 | 0 |} 1 | 2 448 
Tariff Commission. _- Ni mee 0 0 13 17 } 3, 808 
Technical Cooperation Administration - -.-.. Š 0 153 269 0 | 0 
ro Valley Authority- — a wine og 0 333 25 | 5, 600 
U. N, Cases......- a a | 0 | 2,082 595 487 | 109, 088 
U. 8. Information Agency ..-- Re a eae a a aaa site 0 0 826 | 2,852 | 638, 848 
E saoasaoa Of 0 407 | 371 | 83, 104 
War Claims Commission sA e 0 0} 2 0 0 
Cnn S A T e on ns one ncn cnscncenscenaeeee 0 0 | 0 | 6 | 1, 344 
District Engineers —— —— 0 0 | 0 | 4 | 896 
Central Intelligence Agency.. — 0} 0} 0 | 9 | 2, 016 
Department of Defense__._.._...-...-.- — — a 0 | 0 0} 2 | 448 
Denertment of Aerioniture. . .- 2.0 0.. cocc scene scsseces- 0 0 0 | 36 | 8, 064 
— 0 | 0 | 0 | 21 | 4, 704 
0 | 0 | 3 | 672 


ASAA | 2 | 35,073 | 39,465 | 31,989 | ' 7, 165, 536 





t Through May. 
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It will be noted that in the previous chart the total given for all 
agencies in the way of reimbursements to other agencies for investiga- 
tions for the 11 months ending May 31, 1955, is $2,746,111. This is 
indicative of the problem of securing accurate figures from the depart- 
ments and agencies. Yet as will be seen by the chart that follows, 
the Civil Service Commission reports a total of reimbursements for 
the same period of $7,165,536. And, these figures from the Civil 
Service Commission do not include such agencies as Air Force, Army, 
Central Intelligence Agency, Justice, Post Office Department, and 
some other agencies. The chart showing reimbursement figures from 
the Civil Service Commission is as follows: 





Average 
, billingrate | Total cost 
| percase | 
| (reflects cost) | 


Fiscal year 


ey hae eke a $201 | $7,049, 673 
RO pe hr a ee CURL oe a A | 224 8, 840, 160 
1955 (through May) 


bana tins tate dddnt ithe Caatinassecdendusdvakevakeanes< 224 | 7, 165, 536 


The full field investigation such as is conducted averages in cost 
about $224 per person investigated. The Administrator of the Small 
Business Administration © estimated the cost of a full field inves- 
tigation to be between $200 and $250. 


Another function of the Civil Service Commission is the handling 
of what is termed ‘‘national agency check” for other agencies. The 


unit cost of such a check is $4.45 as will be seen by the next table of 
Statistics: 


Volume and cost table of record check and inquiry (under Executive Order 9835) and 
National Agency check and inquiry (under Executive Order 10450) investigations 
conducted by the Civil Service Commission for other departments and agencies 


J | 
Number of | Unit cost 





Fiscal year | Total cost 














| 

| cases | | 
—— cai i pui k | —* 
1048 EE No i aie | 92, 262 | dead $1, 559, 070 
1949... ee Re E A E | ahii 514, 458 | 4.79 | 2.462, 469 
1950... 291, 593 | 4. 52 1, 318, 250 
1951... Š z 479, 364 | 5, 53 2, 650, 222 
TO a a aa aa go ate — — — 849, 873 | 3.7: 3, 164, 574 
—— acest) Qe 4.77 1, 949, 948 
Rit Becta aie OS ctl eee ee ater es he 1 283, 476 | 5. 09 1, 444, 234 
1955 (through June 4). _.. — 2 286, 506 | 4.45 | 1, 254, 051 


$ Itiiti Gain aa | | 








1 Includes 39,362 preappointment national agency checks only. In some of these cases no further inves 


tigation was made, some were completed as national agency check and inquiry cases and others were com 
pleted by full field investigations. 


? Includes 51,064 preappointment national agency checks only. See explanation under footnote 1 above. 
The staff report provides the following comment relative to the 


handling of agency checks by the Civil Service Commission and other 
duties under the order: 


Under Executive Order 10450, as amended, the Commis- 
sion is required to perform certain services for the agencies, 
the costs of which are defrayed from an appropriation made 
to the Commission. Such services include the conduct of 
national agency checks and inquiries, limited security investi- 

* Record, pt. I, p. 287. 
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ations when the foregoing develop adverse security 


in- 


ormation, and the maintenance of security investigations 
file. The Executive order also requires the Commission to 


study the security programs of other departments and 


agencies and report to the National Security Council. 


The costs of these services are reflected below and are borne 
by an appropriation made to the Civil Service Commission. 
Data are not available with respect to the amount of work 


performed for each agency. 


Processing national agency check and inquiry cases...... $1, 352, 509 
Processing limited security investigations.. ------------ 304, 706 
Maintaining and searching files. ...................-.- 395, 084 
Administering security appraisal office. _............-.- 58, 220 

2, 110, 519 


The work of the Civil Service Commission and the Federal Bureau 
of Investigation relative to the loyalty program for United States 
citizens employed, or applicants for employment, by international 


organizations is commented upon in the staff report as follows: 


Anotber item, although it does not deal with Executive 
Order 10450, is the cost of the loyalty program for United 
States citizens employed or being considered for employ- 
ment by international organizations. This work is per- 
formed by the Federal Bureau of Investigation and the 
Civil Service Commission as required by Executive Order 
10422, approved January 9, 1953, as amended by Executive 
Order 10459. These orders set forth the standards and pro- 
cedures for making available to the Secretary General of the 
United Nations and the executive heads of other inter- 
national organizations, through the Secretary of State, 
certain information concerning United States citizens em- 
ployed, or being considered for employment, by such organi- 
zations. An International Organization Employees’ Loyalty 
Board, as required by Executive order, has been established 


in the Civil Service Commission. 


The costs of this program to the Federal Bureau of Investi- 
ation and the Civil Service Commission, which are defrayed 
rom a single appropriation made to the Commission, are 

expected to be as follows for the fiscal year 1955, using 11 
months’ recorded costs and an estimate for the month of 


June: 

Federal Bureau of Investigation, investigations. ........-.- $224, 000 

Civil Service Commission, investigations_.............-..-- 132, 902 

Se AONE en Ce aa aaa 132, 123 
a ûú — — —⸗ 489, 025 


The Department of Justice advised the subcommittee that detailed 
cost records of employee security investigations conducted by the 
Department of Justice from 1947 to the present time are not kept, 


but furnished the following estimates: 
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TaBLE 6.—Estimated cost of employee security-type investigations conducted by FBI 








Fiscal years Paid for from | Reimburse- Total 
direct funds ments 

baile la hg aap $4, 475, 000 $166, 300 $4, 641, 300 
948 ù 18, 565, 582 346, 692 18, 912, 274 
10, 573, 511 828, 300 11, 401,811 
7, 934, 358 579, 420 8, 513, 778 
16, 517, 495 769, 872 17, 287, 367 
18, 313, 475 2, 477 18, 315, 952 
2, 984, 652 19, 378, 475 22, 363, 127 
2, 349, 550 10, 875, 540 13, 225, 090 
2, 161, 131 7, 387, 130 9, 548, 261 


— 83, 874, 754 40, 334, 206 124, 208, 960 


Entering into the costs in the above table, no doubt, are the in- 
vestigations and searches made by the FBI as reported to the House 
Appropriations Subcommittee. For the fiscal year 1953, Mr. J. 


Edgar Hoover reported to the Subcommittee of the House Appro- 
priations Committee :” 


(COS aeons 





ý 
We received requests for name checks on 398,640 persons; h 
we made fingerprint searches on 423,646; we opened 4,407 7 

field investigations and made preliminary inquiries in 3,381 a 
cases. The volume will run approximately the same for 4, 
the current fiscal year. For the next fiscal year there may 4 
be slight increases in 1 or 2 of the items. o 
The increase in searches and reviews of additional refer- 7 
erences as required by the new order has increased that phase 5 
of our work about 69 percent. 7 
The Bureau still snakes full field investigations under pro- * 

visions of Public Law 298 when the President of the United 
States orders the Bureau to investigate a certain class of 5 

applicant; or when the Secretary of State, the Director of ~ 
OA, or the majority of the Atomic Energy Commissioners y 
x certify a position to be of high importance or sensitivity p’ 
E or when the Civil Service Commission has information that “4 
A reflects upon the loyalty of the applicant. 0; 
And, a year later, as to fiscal 1954, Mr. Hoover advised the same y 
House Appropriations Subcommittee :°? 2 
In the fiscal year 1954, under the Federal employees 4 
— we received 282,857 names for checking, and 295,889 7 

ngerprints for searching. Full field investigations were 


opened in 2,996 cases where information indicating possible 
disloyalty was developed. 
i Fiocingn, Subcommittee, House Appropriations Committee, re: Department of Justice, 83d, 2d sess., 
p. 165. 
hm ad Subcommittee, House Appropriations Committee, re: Department of Justice, 84th, Ist 
sess., p. 180. 








PART IV 


CRITICISM OF THE PROGRAM UNDER EXECUTIVE ORDER 
10450 


1. GENERAL CRITICISM OF THE PROGRAM 


Early criticism of the Government employees security program 
under Executive Order 10450 came from lawyers who had handled 
security matters for clients charged or fired under the order. But 
it was not until the newspapermen, true to their tradition and fol- 
lowing in the steps of Emile Zola,'! had publicly turned the spotlight 
of publicity on the operation of the program that the public 
and the Congress took note of the weaknesses thereof. Writers like 
Anthony Lewis, Clark Mollenhoff, Ed Prina, Murrey Marder and 
many others, including the lampooning by cartoonists, not only ex- 
posed many individual injustices in the program, but have been un- 
stinting in their study of same and the making of recommendations 
for its improvement. 

One of the newspaper reporters? in a round-up article on the 
security program late in 1954 pointed out that: 


“Critics of the security program argue that it has in- 
sufficient safeguards to prevent ignorance, carelessness, and 
malice from entering into that delicate judgment on how an 
individual may behave at some time in the future.” 


Many prominent men, lawyers, educators, scientists, joined in 
criticism of the security program which had scrambled loyalty, 
suitability and security into one classification whereby the unfortunate 
suspended or fired employee was regarded as a treasonable person, 
subversive or communistic. Local bar associations set up committees 
to study the problem and many, to their great credit, provided counsel 
for victims caught in the net of an eager-beaver security officer. 

Commenting generally on the principles to govern the administra- 
tion s: a Federal employees present security program one witness * 
stated: 


It must be recognized that the true administration of jus- 
tice and the avoidance of unfairness to the individual and 
violence to his civil liberties is as much an aspect of national 
security as ridding the Government of suspected subver- 
sives. 

Any security program must be based on a realistic ap- 
praisal of the dangers to be met by such a program. The 
program should not serve either as a punitive device to 
punish persons who hold or have held unorthodox opinions 
or have engaged in activity disapproved of on moral or 
political grounds by the rest of the community where they 





? Author of J’Accuse in the Dreyfus case. 
3 Anthony Lewis, The Reporter, November 4, 1954, pp. 19, 20. 
§ Will Maslow, Record, pt. I, p. 521, 
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do not in fact represent security risks, or as a personnel 


device to obtain the discharge of persons deemed unsuitable 
for other than security reasons. 


And further commenting in his direct testimony on the operation of 
the present program, the witness * said: 


We have come to the conclusion that far from serving the 
security of this country, this program has demoralized a 
great many employees in the Federal civil service and dis- 


couraged the aspirations of those who look for a career in 
that service. 


: Senator Harry P. Cain ° observed that Executive Order 10450 read 
g any way you wish: 


* * * places the fullness of its emphasis on looking for 
reasons to deny or discontinue employment. 





Former Solicitor General of the United States, Philip B. Perlman,’ J 

criticized the President’s Executive Order 10450 for applying the em- th 

ployee security program to all agencies of the Federal Government, (9 

i whether or not engaged in employments involving national security J 

considerations, and stated: i 
3 The deep interest shown by the 84th Congress in the 4 
i operations of the employee security program is the result of A 
5 the conclusion reached by many that the program, as now Ms 
E constituted, is itself the source of much of the insecurity fo 
: felt by the American people; that its administration in too (d 
$ many, but fortunately not all, of the agencies has been 
: delegated to incompetent, unqualified, biased or politically * 
motivated officials; and that, generally speaking, it is we 
e revealed as one of the most potent and ruthless weapons C 
S against the freedoms and liberties and rights of the people i 
3 ever promulgated by a President of the United States. rf 
i And, having in mind the case of Wolf I. Ladejinsky, Mr. Perlman ’ A 
went on to say: ot 

* * * Any program or system under which a person can be 


d 
solemnly declared to be a security risk in one agency of the > 
Government of the United States, especially an agency d 
concerned with agricultural problems, and at the same time 8 
hold a — irea from the Department of State and K 
from the Foreign Operations Administration, lacks honest, 


intelligent, and impartial administration, and is a national 
disgrace. 


Comparing the previous loyalty program with the present, Mr. 
Perlman ê said: 


It should be noted that many of the safeguards against 
unfair and discriminatory treatment of Federal employees, 
existing under the previous program, were destroyed by 


executive Order No. 10450, and the regulations subsequently 
adopted. 


4 Will Maslow, —* pt. I, p. 515. 
§ Record, pt. I, p. 7 73 

ê Record, pt. I, p 103. 

’ Record, pt. $ bP. a 

* Record, pt. I, p. 1 
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Mr. Perlman ° also stated: 


* * * there has been a tendency, because of inexperience 
and because of pressure from those seeking political advantage, 
to place undue emphasis upon trivial incidents and cir- 
cumstances, and to build up theories of guilt by association— 
theories under which nets could be woven of sufficient width 
to entrap almost everybody. 


And at another point, Mr. Perlman " said: 


Mr. Perlman ™ stated that the merging of the loyalty and security 


cases into 1 program with 1 set of general procedures but with 


It seems impossible for any Government employee, once 
derogatory information of any character reaches his files, to 
obtain final and permanent clearance. 

Any charge or hearing, however, innocent of wrongdoing 
the employee may be, produces a cloud which hangs perma- 
nently over the personnel record of the employee and mili- 
tates against his chances of promotion or employment 
elsewhere, even in another place in the same Government. 


regulations of details left to each agency: 


Compels every civilian employee of the Federal Govern- 
ment to work under conditions where anonymous charges 
lacking any tangible basis may be used to deprive him of his 
livelihood temporarily and, perhaps permanently; to subject 
him to suspension without notice and without pay; and 
where, if any action is taken against him, there is a presump- 
tion of guilt which imposes upon him the heavy burden of 
establishing his innocence. 


At another point, Mr. Perlman ” said: 


Of the present program’s effect on the Federal employees generally 


and 


Mr. Perlman " also referred to the existence in all departments and 
agencies of fear of criticism which militates against fair hearings and 


And there is no doubt that the programs adopted upon the 
abolition in 1953 of the loyalty program have inflicted un- 
told hardship and misery and ruination upon many innocent 
Government employees, and employees of private industries, 
and the families of both public and private employees. 


upon the individual, Mr. Perlman ™ stated: 


The wholesale slanders and smears against the Federal 
service has damaged the departments and agencies, and 
injured the whole N ation. 

The most devastating effect, however, is suffered by in- 
dividuals who may be driven, without just cause, from public 
service, their careers ruined; and who, as a result, may find 
it difficult to obtain suitable employment in private enter- 
prise. 


fair decisions on security risk cases, adding: 
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The spectacle, so familiar these days, of continuous repeti- 
tion of accusations, sometimes after being frequently dis- 
proved, until confused with and accepted as proof of cuilt; the 
dramatic performances, carried to the far corners of the 
Nation by radio and television, staged by high officials of 
Government; the vast amount of publicity on the subject in 
newspapers and magazines, all have contributed to the crea- 
tion of a climate in which distrust, fear, and suspicion have 
become widespread, and begin to make it extremely doubtful 
whether any employee of Government, at any level, can 
obtain a fair and impartial determination of charges against 
him. 

And again, Mr. Perlman ™ stated: 


It was not generally understood that the program made 
every agency of the Government a sensitive agency; made 
every employee subject to suspension without notice, without 
pay, and without appeal, and subjected every employee, 
when charges are preferred, to a presumption of guilt which 
no criminal, no matter how long and how bad a record he 
may have, is required to face. 


Mr. Lauterstein of the American Veterans Committee " stated: 


This program is just beginning to become of grave concern 
to the American people. They are just beginning to realize 
how many of them it affects personally. 

Executive Order 10459 refers to Government employees 
as—‘‘persons privileged to be employed in the departments 
and agencies of the Government.” 

Fewer and fewer of our citizens are seeking the privilege, 
and it is evident that the security program has much to do 
with this lack of interest in exploiting that alleged privilege. 

It is frankly our opinion that in the Government of the 
people, by the people, and for the people, it is the Govern- 
ment which is privileged to have its citizens serve it. 

It should also be evident that loyalty to the Government 
of the United States, of which we hear so much, has until now 
been the rule rather than the exception. The loyalty of years 
can be speedily dissipated by governmental injustices. We 
must beware lest our security program create enemies of state 
out of once loyal citizens and their children. Unjust repres- 
sion, investigation, and destruction of the right to a livelihood 
have produced that result in many another country. 


And, at another point, Mr. Lauterstein ’ commented: 


In the American public mind a man who has been dis- 
charged as a security risk is practically a traitor to his 
country. 


Former Judge Thurman Arnold * was asked: 


Granted that there is some need for a program in the 
sensitive agencies, do you believe that it has been carried 
too far in applying it to all agencies? 


, P. 130. 
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I cannot grant that such a procedure is ever necessary. 
The minute you are going to punish a man, I think he should 
have done something. To fire a man, it is sufficient that 
you do not like him. I say the minute you conduct a trial 
or the appearance of a trial in which you determine whether 
in See cities told a lie when he was young, and how that 
affects what he is likely to do on his present job, you have 
violated my entire conception of due process. 


Mr. Arnold * was of the opinion that all cases could be handled 


on suitability grounds, adding: 


If there is some law which prevents you from doing that, 
I think it interferes with the managerial function and I would 
be opposed to it. 
* * * * 
I think whenever a manager attempts to escape his respon- 
sibility by turning it over to some alleged impartial board, 


he is just a poor manager. That is the solution that I see 
and it seems to me a simple one. 


At another point, Mr. Arnold” expanded on his views of 


managerial function by saying: 


I think that the manager of a corporation has a heavy 
responsibility in selecting his personnel and I do not think 
that when he carries out the responsibility, the employee is 
entitled to anything except an explanation of these charges. 

Now, it is true that you do not protect an employee from 
an unjust prejudice or intolerant employer. But he will 
never get that protection by any process. ‘That is something 
that is impossible to do and, at the same time, leave the man- 
agerial functions intact. So that all I would require would 
be to explain to him what was wrong and there would be no 
fanfare and he would lose his job. 

Now, the loss of a job is a hazard everybody takes and I 
think that if we adopted that simple policy, we would be rid 
of all this agony, this turmoil and everything else that makes 
the loyalty program a sore public issue. I think the reason 
we have not adopted this common-sense policy is that we feel 
as if these people ought to be punished. 

Well, I think if the purpose is punishment, there must be 
full due process and that a man can never under due process 
be punished for having an unworthy character. It is not the 
function of Government to advertise to the world that some- 
body in the Government has an unworthy character. 


The national president of the American Federation of Government 
Employees, Mr. James A. Campbell *' said: 


Now, I doubt whether a perfect loyalty or security pro- 
gram will ever be achieved—one in which there is never a 
mistake made. But that should not deter us from attempt- 
ing to develop as near perfect a program as possible—one 


1è Record, pt. I, p. 368. 
® Record, pt. I, p. 368. 
21 Record, pt. I, pp. 410-411. 
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which will combine the maximum protection to the national 
security of our country with the maximum safeguard for 
loyal Federal employees. 

* * 








* * * 






In April of 1953 the loyalty program was replaced by 
Executive Order 10450. The emphasis was placed on so- 
called security, rather than on the loyalty of the employee. 

Security, under the vague and undefined criteria set forth 
in the Executive order, can mean anything to anyone. 

Gentlemen, most of you are lawyers by training. Picture 
yourself trying to defend the rights of an employee who can 
be dismissed and branded a security risk under any one of 
these broad criteria— 

Any behavior, activities, or associations which tend to 
show that the individual is not reliable or trustworthy; 

Any deliberate misrepresentation, falsifications, or omission 
of material facts; 

Any facts which furnish reason to believe that the indi- 
vidual may be subject to coercion, influence, or pressure 
which may cause him to act contrary to the best interests of 
the national security. 

Who is to judge the case? The final judge, from whom 
there is no appeal is the head of the agency which initiated 
the charges against the employee in the first place. 

In my opinion, a complete reform of the security program 
depends on action by both the legislative and executive 
branches of the Government. I believe that, through 
legislation, we can establish a better framework than we now 
have and a set of general rules which will encourage a more 
judicious use of the broad power held by the executive branch. 


Mr. Campbell * criticized the scrambling of cases involving mis- 
conduct with loyalty, the head of the agency being both accuser and 
judge, the application of the program to both sensitive and non- 
sensitive positions, the lack of confrontation of accusers and the 
failure to permit adverse witnesses to be subpenaed. He added: 


The great air of secrecy surrounding the security program 
has been excessive and, Í feel strongly, has done more harm 
than good. I have in mind the case of a woman who was 
separated from her job in one of the “sensitive” agencies 
several years ago. A representative of the AFGE investi- 
ated the case, but he faced a complete blank so far as in- 
ormation was concerned. Although she was highly com- 
mended for her ability and performance on the job, the 
agency’s spokesman took the inflexible position that he 
could not give any of the reasons for her dismissal. He 
would neither affirm nor deny that it was because of the 
drunken habits of her son—and not anything she did— 
that she had, in a sense, been adjudged a security risk. All 
that the employee or anyone interested in her case had to 
explain the dismissal was conjecture. It so happened that 


3? Record, pt. I, p. 411. 
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the position from which the employee was separated was 
of the most routine nature, even though the agency itself 
was a sensitive agency. 


Mr. Will Maslow, director, commission on law and social action, 
American Jewish Congress ™ stated: 

I cannot conceal from you, however, our feeling that the 
employees security program as administered, today, is a 
confused and inconsistent program, often arbitrary, often 
working injustice, administered by security officers who, 
while they may be skilled in investigative work, have very 
little sophistication in evaluation. The result is a grinding 
out of mechanical verdicts, one after another, based on the 
rigid application of vague and sometimes irrelevant criteria. 

We have come to the conclusion that far from serving the 
security of this country, this program has demoralized a 
great many employees in the Federal civil service and dis- 
couraged the aspirations of those who look for a career in 
that service. 


In criticism of the present program, Mr. Maslow * pointed out the 
following: 

1. There is no central regulation of this program. An 
employee cleared by one agency can still be discharged by 
another. There is no central review board, and therefore 
you have considerable variance in the types of program that 
are administered from department to department. 

2. Under the present program, a person may be turned 
down as an applicant for a Government position on the basis 
of derogatory information without a hearing. In fact, he 
may never be told what the reason for his rejection was, 
although he may be in a position to refute the material in 
his dossier. 

3. The main principle is that the chief standard of the 
program must be revised. Instead of the present program 
that employment must be clearly consistent with the national 
security, it is suggested that the standard followed by the 
Atomic Ene Commission be used instead: That an 
employee shall not be hired, or shall be dismissed, if his 
employment represents a danger to the common defense or 
security of the Nation. And, in evaluating the danger, one 
must bear in mind two facts—the nature of the position 
held and the prior activities of the employee. 


Attorney Daniel H. Pollitt * critized the present security program 
as follows: 


1. The security program should be restricted to sensitive 
agencies. 

2. Agencies of the Government should be given the power 
to retain people on the payroll, pending the final outcome of 
their cases. 

3. Charges should be drawn more specific than at present, 
and new charges should not be brought up during the 
course of the hearing. 

% Record, pt. I, p. 515. 
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4. Witnesses who are not involved in any business relating 
to the national security should be brought forward or at least 
their identity should be made known to the employee. 
(Confrontation). 

5. Hearing boards should be given subpena power to 
bring forward informants who are not connected with the 
national security. 

6. Hearing boards should make written recommendations 
and agency heads should give written opinions justifying 
every discharge. 

7. Personnel on hearing panels are chosen by the security 
officer of the agency from the roster in the Civil Service 
Commission. However, I would prefer to practice before 
a panel of men who are not subsconciously, at any rate, 
subject to any pressures. Just like the Federal judiciary. 

8. Security procedures should be extended to job appli- 
cants. 

9. Employees concerned should have a right to request an 
open hearing. 

10. Cost of hiring an attorney to defend the employee 
should be borne by the Government. 


Mr. Leonard Lopez,” assistant to the president, District Lodge 
No. 44, International Association of Machinists said: 


As a bona fide labor organization, representing Federal 
Government employees, we have been unable to accept, 
without some misgivings and questionable doubt, the 
administration of the security program as it affects Gov- 


ernment employees. 


Mr. Lopez ” then went on to list the following shortcomings in the 
existent Government employees’ security program: 


(1) The alleged “security risk,’ in our opinion is not 
afforded the opportunity of a fair hearing, and further, his 
constitutional rights to due process of law are seriously 
ignored, 

(a) Under the present security investigation policy, the 
accused is SOOT a hearing, but he can be denied the names 
of the accusers or any hostile witnesses. He can also be 
denied the opportunity of cross-examination. 

(b) The charges against him are generally stated in broad 
and loose language and the burden of proving innocence, as 
well as the burden of disproving the general charges made 
by anonymous accusers and witnesses, is placed upon the 
accused. 

(2) Many of the criteria set forth in the Executive order 
do not iogicaily relate to the basic purpose of identifying and 
eliminating actual or potential spies or saboteurs, but rather 
relate to personal and private habits or conduct. 

(a) While such habits or conduct perhaps may not conform 
with standard social morale, they do not affect the employee’s 
work or render him a present, potential or even probable 
saboteur or spy, in the mind of any reasonable person. Thus, 


% Record, pt. I, p. 542. 
” Record, pt. I, pp. 544-546, 
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in our opinion, the application of these criteria have invaded 
the personal privacy of employees affected and seriously 
injured them without adequate justification, since the Gov- 
ernment should in our opinion be directing its efforts at 
identifying and causing the removal of actual or potential 
spies or saboteurs, not casting out some person who happens 
to have committed some act of indiscretion or possesses some 
personal habit or idiosyncrasy in his personal life which 
renders him sensitive to public censure. 

(6) Nonconformity is not synonymous with treason and 
sabotage. In addition, past misconduct apparently provides 
a present basis for denial of employment, with no allowance 
for subsequent rehabilitation or renunciation. Other criteria 
appear to be based on mere possibilities—not even probabil- 
ities—that an accused person may become an actual or 
potential spy or saboteur, since several of the criteria provide 
that evidence which “tends to show” or “may cause” or 
“may be subjected” to any weakness in character appears 
to be adequate grounds for suspension and ultimate dismissal. 

(3) The alleged security risk is not provided with the 
names and addresses of his accuser and other witnesses 
against him, nor the opportunity for cross-examining those 
witnesses not wishing to appear before him as accusers. 

While we realize that in some instances the accuser may 
be a secret Government agent and it would, therefore, be 
best that he not be named, we also believe that in a great 
many cases this is not the case. 

Where the Government certifies that such is the case, it 
would be reasonable to forego naming the witness. Where 
the accusers or other witnesses are casual persons who are 
only involved in a single or an occasional case, however, it 
would be in accord with established precedent before admin- 
istrative agencies, courts and other judicial tribunals to re- 
quire the Government to identify the accuser. 

(4) The alleged security risk is not given sufficient details 
prior to hearing, as to his alleged offenses to enable him to 
prepare an adequate defense. Bills of particulars should be 
permitted and any charge stricken if details of each charge 
are not forthcoming—except in the case where the Govern- 
ment certified certain information, or the identity of the 
accuser, would endanger counterespionage plans. 

(5) The alleged security risk is prejudiced by failure to 
provide nim power to subpena witnesses or to provide Govern- 
ment paid travel and other allowances usually provided 
witnesses called to testify in courts or before administrative 
tribunals. 

Since these security hearings result from a governmental 
mandate directed against the individual, which forces him to 
either appear in his own behalf and defend himself or lose 
his employment, his reputation, and other valuable property 
rights, the Government should grant him the same privileges 
of subpena and witness fees available to defendants or 
respondents in courts of law or administrative agencies. 
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(6) The alleged security risk is prejudiced in that he is 
not provided with defense counsel or reimbursement for 
defense counsel. Accused persons desiring to defend them- 
selves against charges — against them under the security 
program are not provided counsel to conduct their defense 
or reimbursement for expenses of counsel, even if cleared. 

The average workingman has little or no savings and is 
usually unable to afford counsel. If he does plunge himself 
into debt to hire counsel and is cleared, he is not reimbursed 


i for expenses of his counsel, even though the whole burden 
a of defending himself was caused by governmental action 


against him. 

In some instances he might even be forced to assume con- 
siderable expense of travel over great distances, and sub- 
sistence for himself, his counsel, and any witnesses who are 
willing to testify in his behalf. Thus the costs of defense 


are prohibitively burdensome. p 
(7) The alleged security risk is prejudiced in not knowing (ý 
or seeing his accusers or other witnesses against him, in not yl 
knowing of their testimony, and in not being permitted to a 
cross-examine them. We believe that sworn testimony, ⸗ 
subject to cross-examination, is the best method to ascertain 4, 
the truth on any subject. £ 
Failure to require the production of witnesses against the 9 
accused to testify under oath and subject themselves to * 
cross- -examination is, in our opinion, the most serious de- 75 
ficiency in the security program hearing procedure. * 
This point seems particularly valid in view of recent * 
developments which would indicate that certain Government : 
informers were completely discredited when subjected to 5 
cross-examination by defense counsel in an open hearing. ~ 
It is our firm opinion that the casual informer should 7” 
be required to appear, testify under oath, and undergo H’ 
cross-examination. “4 
(8) The alleged security risk is judged on too severe a ys 
standard; he is deprived of ——— rights on a standard J 
which, in effect, throws the burden of disproving of charges v 
on him rather than placing the burden on the Government 
to demonstrate the validity of the charges by good and 4 
sufficient evidence before he is called upon to disprove them. “) 


And, upon cross-examination, Mr. Lopez* stated: 


I do believe that possibly we have so extended ourselves 
in trying to, let us say, classify every Government employee, 
that we have failed to concentrate where it possibly might 
do the most good. For instance, in our defense installations 
which are vital to the defense of our country. I don’t think 
that our organization reflects that we are in disagreement 
with the security program, but we think it is diluted by try- 
ing to cover all Government employees. It would be far 
more effective if we could concentrate on where it would do us 
the most good, as in the defense of our country. 


3 Record, pt. I, p. 548. 
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Mr. John Phelps,” secretary, Scientists Committee on Loyalty and 
Security, Federation of American Scientists, New Haven, Conn., 
made the following criticism of the program: 


The personnel security program can and should incorporate 
more of our traditional legal safeguards. Present regula- 
tions are an uncertain mixture of fair play and arbitrary 
power, and widespread doubt exists regarding the extent to 
which security procedures are, or should be patterned on 
judicial processes. If clearance procedures could be limited 
to persons in genuinely sensitive positions and the stigma 
associated with removal on security grounds, or with any 
security questions at all, could be minimized, it might be 
possible to operate a security program with primarily 
administrative procedures. 

However, in the present climate of concern over a Com- 
munist subversion, a charge of disloyalty or suspension as a 
security risk frequently carries a far greater stigma than 
conviction for some criminal offenses. <A scientist in this 
predicament may be entirely unable to pursue his chosen 
profession. 

Several cases are known of highly qualified engineers with 
long experience who have been forced to accept jobs which 
are in no way commensurate with their skills in order to 
earn a livelihood. The legitimate requirements of security 
may occasionally demand a summary suspension, but once 
the employee has been rendered harmless from a security 
standpoint, he should be given every opportunity to clear 
his name and protect his future. 

Security may, in exceptional cases, require the protection 
of confidential informants; but this need not force us gen- 
erally to reject the traditional right of confrontation. It is 
possible that a workable security system may reserve the 
final determination for the department head who is in the 
best position to weigh the facts in relation to the requirements 
of his department. When this is the case, provision should 
be made for overall coordination of the program to insure 
fair and consistent practices in the various agencies and 
departments of the Government. 

t is also possible and desirable to incorporate a reasonable 
mechanism for appeal and effective review at a lower level. 
Although present regulations provide, in principle, for a 
review of an unfavorable decision by a higher board, the 
employee is not told the grounds for the unfavorable ruling 
and is thus severely handicapped in preparing his appeal. 
This appeal, in turn, can only be in writing and no further 
hearing is allowed. 

The second point: The derogatory information in a security 
case should be weighed in the overall perspective of the 
individual’s life and work. Although some present regu- 
lations ostensibly aim at an overall commonsense decision, 
there is a persistent tendency to match fragmentary pieces 
of possibly derogatory information against the detailed 


2tRecord, pt. I, pp. 908-912. 
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criteria offered for guidance and to make the decision wholl 
on that basis. Letters of charges to suspended individua 
show this tendency clearly and no allowance is made for 
positive acts or demonstrations of loyalty on the part of 
the individual. It is further necessary carefully to balance 
J an individual’s worth from an overall standpoint against the 
i risk involved in continuing his employment; the contribu- 
tions he may make should be balanced against the damage 
he might do. This consideration may operate quite fre- 
quently in the case of scientists, where removal of a keyman 
may cripple an essential project. 
oint 3. The strictness of the personnel security standards 
by which an employee is judged should be more closely 
scaled to the degree of sensitivity of his position. In 
the last few years, there has been a general tendency for ' 
tighter security and loyalty standards to spread into posi- ; 


tions which involve very little responsibility and no secrets or, j 
at most, minor and certainly unimportant secrets. In prin- 7 
ciple, security standards and procedures are scaled to the ip 
sensitivity of the position, but in practice the distinction 4 
often seems to be lacking. Thus individuals in nonsensitive A 
routine jobs are summarily suspended and promptly removed 4, 
from their place of work as if they were in contact with —7— 
vital secrets. It is very likely that a realistic scaling of. cd 
security standards to positions would better insure the a 
detection of those who might compromise really critical 2 
information. lss 
Point 4. An individual may be required to rebut specific ss 
charges that he is disloyal, indiscreet, dishonest, or sus- i 


ceptible to coercion but he should not, in addition, be ex- 


pected to make an affirmative demonstration that his Q 
employment is clearly consistent with the interests of national , 
security. The principle that the national security and the 7, 
common welfare must come first is not incompatible with the re 
traditional concept of “innocent until proved guilty.” n 

Point 5. Charges based on confidential investigations, p” 
hearsay, or fragmentary information should be more rigor- w 
ously evaluated before they become the basis for security be 
action against an individual. In addition to protecting the Z 
individual, careful preliminary evaluation of charges can /) 
save much time and trouble later on. Even when charges 


are factually correct, their security significance should be 
evaluated. At Fort Monmouth a scientist was charged 
with attempting to transmit a technical article written by 
him to a professor in Czechoslovakia, with the apparent 
implication that an effort was made to transmit useful 
technical information to the Communists. In reality the 
scientist, who could have simply mailed a reprint but instead 
took the matter up with his superior in the Army labora- 
tories, intended only to follow a common professional custom 
in sending a copy of an article which was already available 
to any Iron Curtain scientist. Other scientists have been 
accused of participating in political activities at ages ranging 
upward from 13 years. Many examples of similarly absurd or 
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trivial charges could be cited if time permitted. Such 
charges, when formally presented and requiring answers in 
affidavits and at hearings, do little to inspire confidence in 
those who are, presumably, responsible for the security of a 
vital installation. 

Point 6. Security officers should be especially selected 
and equipped for their jobs. It is clear that these men 
wield great power over the lives and careers of individuals 
and carry a large part of the responsibility for protecting us 
against espionage. There is evidence that security jobs 
frequently fall to administrators with no special qualifica- 
tions. The functions of a security officer should be recogniz- 
ably distinct from those of the regular personnel officer. 

Point 7. The same hearing and adjudication procedures 
which apply to regular employees should, whenever possible, 
also apply to job applicants who are rejected on security 
grounds—assuming, of course, that all other conditions for 
employment are met. This would not prove as burdensome 
from an administrative standpoint as it might first appear. 
The Atomic Energy Commission has followed this policy 
with success for some years. 

Point 8. Summary suspensions should be used only in 
eases of genuine emergency. Such abrupt suspensions are 
necessary only when three conditions are met: 

Derogatory information sufficient to warrant a serious 
presumption of risk is suddenly uncovered; 

The individual is in a position where he might at any 
time compromise vital information; 

3. There is no less sensitive task in the laboratory or de- 
partment to which he might usefully be transferred, pending 
clarification of his security status. Cases are known in which 
individuals were summarily suspended from nonsecret work 
on the basis of derogatory information long known to security 
officers. According to present regulations, employees who do 
not meet the standards for sensitive positions may be trans- 
ferred to other jobs not requiring clearance. Very few cases 
are known, however, in which this transfer has actually 
been accomplished without real hardship to the individual. 
Summary suspensions not only work unnecessary hardships, 
but they disrupt projects and discourage individuals from 
returning to their former positions even if finally cleared. 

If an alternative, less sensitive job, which may or may not 
require some degree of clearance is found, the individual 
should still be allowed to pursue a final resolution of his case 
under the regulations and through an established mechanism. 
It is regrettable that the regulations at present allow an 
individual’s clearance to be revoked without providing him 
with any procedural recourse whatever. The scientist may 
be kept im this state almost indefinitely with no chance ta 
clear his name and with his professional career held i 
jeopardy. 

At Fort Monmouth this serious procedural defect mani- 
fested itself in the well-known “leper colony” of scientists 
and engineers against whom sufficient derogatory informa- 
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tion presumably existed to warrant withdrawal of clearance 
but not suspension. The Monmouth “leper colony’ existed 
until last week, when the last employee was finally restored 
to his job, nearly 2 years after the peak of the Monmouth 
investigations. It is clear that scientists so stigmatized are 
almost always prevented from pursuing their chosen 
specialty elsewhere, should they wish to resign and seek 
other positions. 

Point 9. Much of the drastic formality which now sur- 
rounds security proceedings could be removed without loss of 
effectiveness to the program. When derogatory material is 
turned up the implicated individual could first be quietly and 
informally approached by a security officer and asked for an 
explanation—-as is frequently done in the Atomic Energy 
Commission. Such informal procedure would save much time 
and trouble and serve to minimize personal hardships. If 
the unfavorable information was not satisfactorily explained, 
formal action could still be taken. At Fort Monmouth, scien- 
tists were summarily suspended, reinstated with full clear- 
ance, moved to the “leper colony’? upon withdrawal of 
clearance, and finally suspended again, all in a period of 2 
or 3 months and in a dominant atmosphere of mystery. 

Point 10. The phenomenon of multiple jeopardy, in 
which the individual is obliged at considerable trouble and 
expense to defend himself more than once against the same 
derogatory information, should be eliminated. This does 
not, of course, preclude action at any time if substantial 
new derogatory information is uncovered. It ought now to 
be possible for the standards to become stabilized so that 
further readjudication of many cases will be unnecessary. 
One case is known in which a scientist was obliged to defend 
himself four times against essentially the same charges. In 
many other cases the same charges have been brought against 
individuals on 2 or 3 separate occasions. 

Point 11. Security hearings and adjudications should and 
can be greatly accelerated in most cases. There is no appar- 
ent excuse for the delays of a year or more which often occur, 
and which result in financial and psychological strain for the 
emplovee. Some cases have been spread over a period of 2 
vears before a final decision. Such speeded up hearings do 
not imply sloppiness and are not inconsistent with improved 
legal safeguards. 

Consideration should also be given to lightening the 
financial burden that the employee incurs in making an effec- 
tive defense. Even if the employee is cleared, he may still 
have spent hundreds or even thousands of dollars in pre- 
senting his case. The simple wav to improve this situation 
is for the Government to provide legal assistance, at least for 
the employee with some sort of tenure. If the threshing out 
of the issues involved in a security case is costly, the cost 
should be borne as part of the public burden of maintaining 
security. 

Point 12. This is my last point—a widespread and 
thorough understanding of the meaning of security and the 
80908—56——9 
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role of security programs will do a great deal to insure the 
genuine security we seek. Much can be done to further this 
understanding among the citizens of the United States. To 
treat the handful of Americans, who, for various reasons 
other than proven disloyalty may not be permitted to have 
access to vital secrets, as traitors is hardly in keeping with 
our traditions. It is also clear that enormous harm can be 
done when the disposition of security cases is injected into 
the arena of partisan politics. 

Finally, I will just say in conclusion that in recent months 
an encouraging trend toward a calmer and more realistic 
view of security problems has become apparent. Although 
the atmosphere surrounding the subject has noticeably im- 
proved, the regulations themselves are unchanged. Many 
modifications, such as those listed in this memorandum, will 
be required before a truly adequate security program for 
Government employees is achieved. 


Mr. Irving Ferman, director, Washington office, American Civil 
Liberties Union, presented for the record a statement by the chairman 
of their board, Mr. Robert Angell, which contained the following 
criticisms: 

1. There is still a loyalty program—‘‘the civil service com- 
mission” continues to carry on a loyalty program for appli- 
cants for Government employees and transferees. 

2. There is no uniformity in procedures from agency to 
agency—‘‘Each agency has the right to set up its own pro- 
cedures, its own criteria.” 

3. We have found in many cases that persons have been 
suspended who have been accused of the most trivial matters 
and are in positions where they could not pose any threat to 
the national security. 

4, * * * All positions in several departments or agencies 
have been arbitrarily labeled as sensitive without any refer- 
ence to the sensitivity of the particular position. Persons 
have been removed on grounds which can hardly be called 
serious from positions which can have only a remote effect 
upon national security. 

5. The use of the Attorney General’s list—‘“‘security officers 
have arbitrarily decided for themselves that certain organi- 
zations are Communist or subversive.” 

6. Lack of hearings—‘“Today there is absolutely no pro- 
vision for hearings for probationary employees or applicants.” 

7. Need for centralized review—‘under the present secur- 
ity program, there is no such right of appeal. * * * It is 
difficult to understand how one can expect a fair and im- 
partial decision to be rendered, one completely free from 

rejudice, when the person making the decision knows that 
a imself may be investigated as a security risk or charged 
with disloyalty should he make a determination which later 
becomes unpopular.” 

8. The failure to judge on all the facts—“* * * our time- 
honored American respect for individual dignity requires that 


* Record, pt. I, pp. 922-933, 
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a man be judged on the basis of all the evidence about him, 
not just part.” 

9. The problem of confrontation and cross-examination— 
“There is no requirement at the present time that the accusers 
of an employee shall be disclosed to the employee affected or 
even that the accuser be identified, and the employee has no 
right to confront or cross-examine the accusers. We believe 
this to be a violation of due process of law.” 

10. The use of term “security risk’’—‘‘* * * No person 
should ever be discharged as a security risk if he can be 
discharged for another reason.” 


The Staff Report of John Slear * states: 


The lack of uniformity in the application and the inter- 
pretation of the security program by the different depart- 
ments and agencies is one of its most serious aspects. An 
examination of the study chart with its plus and minus 
signs qualifving the compliance checks will give some idea 
of the multiplicity of variations in procedures, standards, 
and so forth, existing under the present program. Not all 
of the variations could be shown on such a small chart or 
within the time allotted for this report. The variations are 
substantial, and it will be noted that they exist in the regu- 
lations of practically all of the agencies. 

As has been stated, the chart can but give an idea of 
today’s security mechanism in operation—its diversities, 
inconsistencies, and duplications; uneven treatment afforded 
individuals subject to the program and the almost total lack 
of coordination in the security field. Striking illustrations 
of the impact such a program can have on the employee (or 
applicant) have been well covered by the recent newspaper 
reports and editorials with which I am sure you are familiar. 

For some reason, perhaps the establishing of security 
regulations within each department or agency, there appears 
to be currently a total lack of interest or awareness as to 
the manner in which other units of the Government are 
operating, if at all, under Executive Order No. 10450. 
Given a coordinated, rational, and comprehensive security 
program, one that is effective, realistic, and fair, there is no 
doubt but that the present apathy or lack of interest. would 
be dispelled and confidence would be restored among em- 
ployees as well as. that portion of the public which has looked 
in askance for some time at the manner in which we have 
been endeavoring to protect our national interest. 

The cpet er one goes into the study of our national security 
program, the more pronounced is the need for an enforceable, 
stringent, fair, and effective governmentwide program, ade- 
quate to meet the national security needs and at the same 
time comprehensive enough to protect and preserve our 
American way of life—the traditions, rights, and privileges. 

Until of comparatively recent date, it was difficult for many 
of our citizens to realize that an internal security program 
is one of the most immediate necessities in the national 
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defense of our country. Founded on the love of freedom 
and justice; the principles of live and let live—our countr 
developed into a great peace-loving Nation that seemed, 
even during the two world wars, synonymous with “security”. 

The time is ripe for intelligent reconstruction and.down- 
to-earth planning of a rational security mechanism that will 
protect the rights and privileges of the individual as well as 
the safety of our country. It is important that this program 
be carefully coordinated, that it be on a governmentwide 
basis—a single security program and a security standard of 
universal applicability—one that everyone can respect and 
look to with confidence. 

The final determination of the cases that come before the 
hearing boards of the departments and/or agencies should be 
removed from those responsible for bringing charges against 
the employee. Under the present procedures the employee 
has the burden of proof—must prove his innocence to satisfy 
those who actually started the action against him. 








When Mr. Abraham Chasanow ® was before the Committee he 
criticized the security program, saying: 

I think what we have might more properly be called an 
“insecurity” program. * * * I’m appalled by the degree of 
fear, uncertainty, and insecurity that has been engendered 
among such employees. 

* * * + 
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I think the security program has been abused by many 
Government officials. 1 think some officials have been using 
the security program as a means of showing that they are 
more patriotic than the rest by issuing more charges and 
suspending more employees than other officials. I think 
some Officials have used the security as a means of getting rid 
of employees against whom they are prejudiced. 

I think the security program has been administered by too 
many officials who lack the necessary qualifications to 
determine who is a security risk. 

* * J 





* * 













I think no employee should be subjected to the indescrib- 
able torture of the usual excessive delay between suspension 
and final adjudication. 

* + 











* * * 








I think the Government has failed to recognize the extent 
of its obligation to the employee. I think it most cruel and 
inhuman to suspend an employee unless it is absolutely 
necessary to do so. 
* * * * * 

The security program has, unfortunately, served in many 
cases as an open invitation to malicious accusers and vicious 
gossips to do harm to anyone they may dislike, without fear of 
punishment. 


% Record, pt. I, pp. 621-630. 
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Mr. Chasanow pointed out that since the inception of the securit 


m the Government yon ore have learned how Damocles felt 
with the sword hanging over 


is head, adding: 


Not that they are Communists or subversives, or belong to 
any subversive organizations—-but they fear that someone 
whose enmity they have incurred might bring false accusa- 
tions against them. Or, they fear that maybe one of their 
relatives or friends or even casual acquaintances once 
belonged to an organization, innocently or otherwise, which is 
on the Attorney General’s list, and that they will become 
victims of guilt by association. I think a great deal of 
damage has been done to the morale of the Government 
employee, and consequently to the Government. 


And, in discussing the point that no Government employee should 
5 be made the subject of charges on security grounds without the 
i clearest of justification, Mr. Chasanow said: 


I consider the branding of a person as a security risk worse 
than branding him as amurderer. I do not think the Govern- 
ment should permit the bringing of vague, general, or non- 
sensical charges against any employee, nor permit any 
charges to be brought until there has been a most thoroug 
and careful investigation and evaluation. I think the 
investigation should be made only by specially trained 
and well qualified investigators, such as FBI agents expe- 
rienced in such matters, and the evaluation of the charges 
should be made only by others equally well qualified. 


In a way of answering critics of the program, the Chairman of the 
Civil Service Commission, Mr. Philip Young stated:* 


Those of us here know that Federal employees are loyal, 
capable people with a high degree of devotion and dedication 
to their work. In my opmion, their qualities are not exceeded 
by any group of employees in private industry or elsewhere. 
* 


* * 





* 





~ 


Since the effective date of Executive Order 10450, May 28, 
1953, roughly 2,300,000 Federal employees have been meas- 
ured against the criteria of the security program. In com- 
varison with that very large number, a very small number 
Save failed to meet the test. Only 3,586 employees in the 
entire Federal service have been terminated beeause of secu- 
rity questions. There were 5,684 employees who resigned 
where their files were known to contain unfavorable informa- 
tion under the security criteria. 

Gentlemen, even if we look at the total terminations and 
resignations in the Federal service, we find that a relatively 
small part of it is related to the security program. During 
the period I mentioned—from May 1953 to June 1955—there 
were 37,450 persons discharged from the Federal service for 
all causes and only 3,586, or about 10 percent of the 37,450 
discharges were related in any way to the security program. 
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Similarly, resignations where files contained security in- 
formation amounted to only 5,864, or about 1 percent of the 
total of 495,724 resignations from the Federal service during 
this period of 25 months. Incidentally, with respect to those 
resignations, this is a substantially lower rate of resignations 
than in the preceding years’ and is lower than the rate in 
private industry. 

I am proud, and the American people should be proud, of 
the security record of their 2,300,000 public servants. 

Today, the Federal employee security program is operat- 
ing on a current basis. As of this last June 30, only 25,933 
cases which required a security determination were still 
pending as compared with the current hiring rate of ap- 
proximately 27,000 persons a month. As all new employees 
must meet the security test, the program today is dealing 
almost exclusively with applicants and new appointees. The 
tremendous job of reviewing and clearing the records of over 
2 million people has been accomplished with as little dis- 
turbance as possible to the public’s business and to the lives 
of the individuals concerned. This does not mean that there 
will be no more security cases. It is inevitable that new cases 
will develop. Vigilant watchfulness must be the order of our 
day, now and in the future. 

Of course, there have been mistakes, there have been errors 
in judgment, there have been honest differences of opinion 
but these cannot be avoided in any program administerec 
by human beings, and especially one of this magnitude. 
Many improvements have been made in the program as it 
progressed, and further improvements are constantly being 
studied. Certainly it was not the intent of the last admin- 
istration and the 8lst Congress when it passed Public Law 
733, nor is it the intent of this administration, to treat any 
individual unjustly or to depart from those principles upon 
which this country was founded. 

Mr. Chairman, there is always contructive work that can 
be done on this kind of a program. It is my hope that the 
report of your committee will not only clarify some of the 
misunderstandings that have arisen in the public mind, but 
will also be regarded as a thoughtful contribution developed 
by statesmen for further improvement of the program and 
the benefit of the American people. 


At a later point on the same day, Mr. Young™ admitted: 


* * * improvements can always be made in these pro- 
grams and lots of improvements have already been made. 
Certainly, the thing is not perfect and never will be. 


With reference to the important question of whether or not a man 
— ane ea * 
is or is not a security risk, Mr. Harold E. Stassen,® former director, 
Foreign Operations Administration stated : 


It is the most complex problem in the world. It is the 
most difficult decision to make. You have on the one hand 
the tremendous tragic damage that can be done to your 


* Record, pt. I, p. 693. 
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country if you have a security risk in a responsible sensitive 
position in the Government. 

On the other hand, you have a deep, penetrating personal 
injury that can oecur if you wrongly label aman. Here you 
sit in the Government and you must balance these two 
without any situation which turns up red or green like a 
stop-and-go signal, but of all the complexities of a man’s life 
record as it is reviewed in these investigations and then you 
have to reach a judgment. 


At a later point, Mr. Stassen® stated: 


You are deciding the most deep and difficult question 
about an individual and that is: Is he or is he not loyal to 
his country; is he or is he not a secure individual to depend 
upon with matters of great moment and responsibility on 
behalf of his country? 

* * * * * 


You are trying to determine on the basis of his whole 
record what he has done, what he is currently doing, and 
what he might do in the future. 


Responding to questioning, Mr. Scott McLeod, Administrator, 
Bureau of Security and Consular Affairs, Department of State, stated: 


I think it is operated by human beings, and we are all 
capable of making mistakes. It would be foolish to assert 
to you that we don’t. 


2. Tae SCRAMBLING oF LoyaLTY WITH SECURITY AND SUITABILITY 


Public Law No. 733 was enacted by the Congress on August 26, 
1950. It was designed as its title indicated “To protect the national 
security of the United States”? and provided for the summary suspen- 
sion of employees “When deemed necessary in the interest of national 
security.” This law definitely limited its application to certain 
sensitive agencies named therein but did provide for extension of the 
act to other departments and agencies not therein mentioned as the 
President may: 

From time to time, deem necessary in the best interests of 
national security. 

Executive Order No. 9835 * had been effective since its promulga- 
tion on March 21, 1947 and remained in effect until the effective date 
of Executive Order 10450 on May 28, 1953. As its title denotes, this 
order covered the administration of an employees loyalty program in 
the Executive branch of the Government. 

Since the year 1912, when the Lloyd-LaFollette Act ® was enacted, 
there has regularly been a suitability program for Federal employees. 
This act of August 24, 1912, provides for the suspension and removal 
of employees from the classified service ‘for such cause as will promote 
the efficiency of such service”. Similarly the rules and regulations of 
the Civil Service Commission have provided that appointment in the 
competitive service may be denied to applicants for a number of 
reasons. Hence, it is clear that for both employees and applicants 

* Record, pt. I, p. 716. 
® Record, pt. I, pp. 20-21, 
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there was in existence at the time Public Law 733 was enacted, a 
suitability program for Federal employees. 

The intent of the framers of Public Law No. 733 is important in any 
study of the scrambling of loyalty, security, and suitability, particu- 
larly the former two. 

With the passage of Public Law 808 on December 17, 1942, the 
heads of the Army and other military establishments were given the 
summary power to dismiss persons whose immediate removal is, in 
the opinion of the Secretary concerned warranted by the demands of 
national security. 

The military services handled dismissals under this temporary war- 
time legislation up through March of 1950, despite the establishment 
of Executive Order 9835 on March 21, 1947, to specifically handle 
loyalty cases. The record of the House hearing “ discloses consider- 
able surprise on the part of committee members that the military 
services were scrambling loyalty and security cases together and 
handling them all under Public Law 808 rather than handling only 
security cases thereunder and using Executive Order 9835 for loyalty 
cases. The witness from the Department of the Army admitted that 
they 1 recognized the difference between a security risk and disloyalty 
but that they applied the same procedure and, as a committee member 
stated: 


Apparently paint them with the same brush when you turn 
them out. 


The witness was asked by a committee member: 


Why is it going to take a man who might be a security risk 
but not be disloyal and by using the same procedure mark 
that man for life as disloyal? 


To which the witness answered: 


The only way I can answer that question is that the 
decision was made by the then Secretary Royall of the Army 
at the time the President’s loyalty program was put into 
effect that he felt that he did not want cases where he had 
removed an employee, either as a security risk or as a disloyal 
employee, reviewed by another agency, and for that reason 
we have continued to operate up to the present time using 
Public Law 808 exclusively. 


The committee member questioning expressed great surprise, 
adding: 

The Army is turning people out because it didn’t want 
that loyalty review, and we are turning these people who 
can be disloyal out into the world under the guise that they 
are security risks, which is to my mind an evasion of duty 
and is a great disservice to the country. I am surprised at 
the Army in making such a statement. 


It seems unlikely that the House committee would have given 
its approval to the legislation unless the military services, all of which 
it turned out followed the procedure adopted by the Army in bypassing 
Executive Order 9835, backed down and agreed to handle security 


# Hearing on H. R. 7439, House Committee on Post Office and Civil Service, To Protect the National 
Security of the United States, March 7, 23, 30, 1950. 
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risks and loyalty cases separately. The Under Secretary of the 
Navy, on March 23, 1950, hastily wrote the chairman of the House 
Committee on Post Office and Civil Service: 


The Department of Defense, so long as Executive Order 
No. 9835 is in effect would prosecute disloyal cases pursuant 
to that Executive order. It is the intention of the Depart- 
ment of Defense, in order to protect the best interest of 
national security, to use the authority in the proposed 
legislation for the summary suspension and termination of 
the employment of personnel who are security risks. The 
Department of Defense does not desire to seek the rescission 
or supersession of Executive Order No. 9835. It is the aim 
and objective of the Department of Defense to protect the 
national security, and it is believed that the proposed bill, 
together with Executive Order No. 9835 will accomplish the 
desired objective. 

At a later hearing on the proposed legislation, on March 30, 1950, 
the Associate General Counsel of the Office of the Secretary of De- 
fense appeared before the House Post Office and Civil Service Com- 
mittee and was asked by a committee member: 


During the earlier hearings on this bill, it was brought 
out that at least one section of the Department of Defense 
used Public Law 808 to cover both loyalty and security cases. 
If this law is enacted, will the Department of Defense use it 
as blanket authority and group both loyalty and security 
risks under this one bill. 


The answer was “We will not” whereupon the Counsel was asked: 


What assurance is there that you will not? 


And his assurances were as follows: 


Well, let me address myself to your question in this 
fashion: Under the act as drafted, the authority granted, 
I think, clearly can be construed to give the departments 
that are named in here the authority to handle both loyalty 
and security types of cases. It is our representation to the 
Congress that, if this bill is enacted, we will use the authority 
given for security cases only; that we will adhere to the 
present loyalty program of the President as spelled out in 
the Executive order and as it results in an appellate board 
for loyalty cases in the form of the Richardson Board. So 
that in the event this is passed, the only department in the 
Department of Defense that to this time has used both 
authorities under the law will change, and we will all use it 
for that purpose. 

In the event that the President’s loyalty program or the 
Executive order under which it operates is ever rescinded on 
the ground that the executive department or all executive 
departments as a whole do not need that continual further 
loyalty check, then, at such time, but not until then, would 
we use this authority for loyalty. 


In this connection also it is interesting to note the Defense Depart- 
ment’s references to a security-risk and disloyalty. They stated that 
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the application of ‘‘security-risk’’ does not involve loyalty at all and 
that as to security risks: 


They are security risks because of their access to confi- 
dential and classified material. * * * If they do not have 
access to that kind of material, I do not believe they are 
security risks. 


As stated in the report “ to the House of Representatives on the 
bill, H. R. 7439, which subsequently became law as Public Law 733 
the bill was introduced at the request of the Secretary of Defense. 
The House Committee @ was told: 











The Navy Department has been designated by the Sec- 
retary of Defense to recommend the enactment of H. R. 
7439. In general, this bill would extend the wartime 
authority vested in the Secretary of the Army and the 
Secretary of the Navy to summarily remove employees on 
the rare occasions when it is considered that the continua- 
tion of their employment in their current positions would 
be detrimental to national security. 




















The whole theory behind the legislation when it came from the 
House of Representatives was to provide permanent legislation to 
replace Public Law 808 which was temporary wartime legislation, 
and to add three sensitive agencies, the National Advisory Committee 
for Aeronautics, National Security Resources Board and the Coast 
Guard (under the Treasuty Department). The House report in 
listing these states: 








The bill merely adds to the security provisions of existing 
law 3 additional groups of employees in 3 sensitive agencies. 


The Report of the Senate Armed Services Committee “ states: 


It will be noticed that the bill, as amended, is not designed 
to set aside the President’s loyalty program. It is intended E 
that his program will be continued. Executive Order 9835 f 
of March 21, 1947, established procedures under whi-h 
employees found to be disloyal, as distinct from poor security 
risks, could be removed from the Federal Government. 
This bill is concerned primarily with the problem of dealing 
with those Federal employees who, although loyal, are so 
careless as to jeopardize the national security. Disloyal 
persons should not be permitted to be employed in the Federal 
service under any circumstances. They are not entitled to 
Federal employment of any kind. 


Before the Senate Armed Services Committee the General Counsel 
of the Office of the Secretary of Defense assured the committee that: 


On a loyalty case he would have a hearing in the depart- 
ment, but he would have an appeal to the Richardson 
Board, in accordance with the provisions of the President’s 
Executive order that was issued in 1947. 

* * * * w 








4 H. Rept. 2330, 8ist, 2d sess., June 26, 1950. 

4 Hearings, H. R. 7439, to protect the national security of the United States, House Committee on Post 
Office and Civil Service, March 7, 23, 30, 1950. 
4 S. Rept. 2158, 81st, 2d sess., July 25, 1950. 
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We do not. intend to handle the loyalty cases under this 
as long as the President’s program is in existence. 
* * * * * 


As we see it, the loyalty case which is handled by the 
President’s program under that Executive order, which cul- 
minates in the Richardson Board, is designed to take care 
of the disloyal person, the person who is actively disloyal 
against whom there is sufficient proof. 

Now, it is policy that such a person should not work in 
the Federal Government in any position or in any depart- 
ment. He is a potentially treasonable person and should 
not be on the pay rolls of the Federal Government. It does 
not make any difference where he works or what kind of work 
he does. 

As distinct from the broad type of problem, a number of 
the sensitive agencies—Defense, Atomic Energy, State and 
so forth—who handle or who have classified material, which 
is handled by some of their employees, face the problem of 
some of those employees—it has been a very minor number 
actually— but some of those employees, while loyal or while 
there is no proof that they are disloyal, are of such personal 
traits that it is dangerous for them to work in the sensitive 
job. 

So, following the enactment of Public Law No. 733 on August 26, 
1950, there existed 3 separate programs for the handling of appli- 
cants and the termination of employees in the Federal Service, namely: 

1. Suitability—implemented by civil service laws and procedures. 

2. Loyalty—implemented by Executive Order No. 9835. 

3. Security—provided for by Public Law No. 733, without further 
implementation. 

On July 14, 1951, the President of the United States addressed a 
letter to the National Security Council asking that body to make an 
investigation of the administration of Federal employee-security pro- 
grams relating to the denial of employment and the suspension and 
removal of employees in the interest of national security. The actual 
study was made by the Interdepartmental Committee on Internal 
Security with the collaboration of the staff of the Civil Service Com- 
mission. ‘The report “ was dated April 29, 1952, and made public by 
the White House on August 8, 1952. 

In title IV of the report the Interdepartmental Committee on In- 
ternal Security set forth 10 definite ‘‘conclusions.”” No. 1 is quoted 
below in full so that the reader may determine the strength of later 
efforts to draw from the report a diametrically opposed opinion. 
Conclusion No. 1 reads: 


An employee-security program must be limited to the 
legitimate interests of national security. Section 6 of the 
Act of August 24, 1912 (Lloyd-La Follette Act), provides for 
the suspension and removal of employees from the classified 
service “for such cause as will promote the efficiency of such 
service.” Historically, the rules and regulations of the Civil 
Service Commission have provided that appointment in the 
competitive service may be denied to applicants for a number 
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of reasons. These reasons, which are generally referred: to 
as relating to “suitability”, are listed in section 2.104 of the 
Commission’s regulations. They include the standard which 
is prescribed in Executive Order 9835 to govern denial of or 
removal from employment on the grounds of loyalty. The 
same grounds which justify denial of appointment in the 
competitive civil service will also justify removal of an em- 
ployee from that service. 

It may be seen, therefore, that even in the absence of 
an employee security program or security legislation, a person 
may be denied employment, or removed from employment, 
in the Federal civil service for a number of reasons. This 
has led many persons to question the need for a formal 
“security” program, superimposed on the existing programs 
relating to loyalty and suitability. It is the opinion of the 
Committee that an employee security program is justified, 
within limits, in order to afford the fullest possible protection 
to the national security. A program such as may be estab- 
lished under Public Law 733, affords the necessary authority 
to agency heads for getting questionable employees quickly 
out of sensitive positions when other remedies are not avail- 
able. It also permits appropriate action to be taken to pro- 
tect the Government against persons who may knowingly or 
unknowingly endanger the national security even though 
there may not be “reasonable doubt” as to their loyalty. 

An employee security program, as in the case of the em- 
ployee loyalty program, is a special program which can be 
justified in these times. As such, it must be applied only to 
the extent required “in the interest of national security.” 
Further, it is not required as, nor should it become, a substi- 
tute for the programs which have been established to handle 
cases of applicants or employees of doubtful loyalty or doubt- 
ful suitability. 

Not all departments and agencies of the Government will 
have need of an employee security program since the national 
security, in the sense contemplated, will not be involved in 
their operations. Public Law 733 provides authority to sus- 
pend and remove employees “in the interest of the national 
security.” This authority is limited to those departments 
and agencies named therein, and to such other departments 
and agencies as may be designated by the President ‘‘in the 
best interests of national security.” Obviously, it was the 
intention of the Congress to limit the application of that 
authority to those departments and agencies whose employ- 
ees, in the performance of their duties, might be in position 
to endanger or compromise the national security. The term 
“national security” is not defined in the law. Itis clear, how- 
ever, that the term does not relate to all functions and 
activities of the Federal Government; if so, the law would 
have been made applicable to all departments and agencies. 
In a general sense, it appears that ‘‘national security” as used 
in Public Law 733 relates to the ability of the country to pro- 
tect and defend itself against hostile or destructive action, 
overt or covert, including enemy military action. (See 
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definition, p. 28.) Any act, or failure to act, which would 
have the effect of weakening or compromising this ability can 
be said to endanger the national security. Any department 
or agency whose functions are such that acts, or failures to 
act, on the part of employees would have this effect will 
have need of an employee security program. 

On the other hand, acts or failures to act which would have 
no direct bearing upon the ability of the country to protect 
and defend itself against hostile or destructive action, cannot 
be said to endanger the national security. This is true even 
though such act, or failure to act, may be a breach of confi- 
dence or trust; may cause embarrassment to a department or 
agency of the Government, or to a Government official or 
officials, or to private citizens; may cause financial loss to the 
Government or unjust enrichment of a person or persons; or 
may endanger a nonsecurity program of the Government. 
Thus, many departments and agencies are responsible for 
functions which, while they are intimately connected with 
the welfare and happiness of the people of this country, are 
not directly related to the national security as that term is 
used in connection with an employee security program. 

Furthermore, even in those departments and agencies 
which have need of an employee security program, not all 
positions in the department or agency will necessarily be con- 
cerned with the “national security,” and therefore not all em- 
ployees will be in a position to compromise or endanger the 
national security. The program must be applicable only with 
respect to those positions, which may be designated as “sensi- 
tive positions,” whose incumbents might be in a position to 
endanger the national security. 

These facts will serve to limit an employee security 
program to: (1) Those departments or agencies, or parts 
thereof, whose functions are concerned with the “national 
security’; (2) those positions which may be designated as 
“sensitive”; and (3) those adverse actions against employ- 
ees in or applicants for sensitive positions which cannot 
appropriately be taken under the loyalty program or for 


reasons of general suitability under civil service rules and 
regulations. 


Note that the above quoted conclusion contains the following 
sentence, after referring to the setting up of a special program “in the 
interest of national security”: 


Further, it is not required as, nor should it become, a 
substitute for the programs which have been established to 


handle cases of applicants or employees of doubtful loyalty 
or doubtful suitability, 


And then again, note the last paragraph which sets up three situations 


wherein a “security” program might operate, noting particularly No. 3 
which reads: 


Those adverse actions against employees in or Saag ate 
for sensitive positions which cannot appropriately be taken 
either under the loyalty program or for reasons of general 
suitability under civil service rules and regulations. 
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In addition to the foregoing, conclusion No. 10 of the Interdepart- 
mental Committee on Internal Security stated: 


Employee security programs should not be construed to 
replace, change or otherwise modify the Federal employee 
loyalty program or the laws, and the rules and regulations 
of the Civil Service Commission, relating to suitability for 
employment in the competitive civil service. In any indi- 
vidual case the program most properly applicable should be 
utilized for its disposition. 


Part V of the Report of the Interdepartmental Committee on 
Internal Security pertains to the Committee’s recommendations, and 
in No. 4 thereof repeats the above conclusion. 

It seems very clear from the above quotation from the conclusions 
and recommendations of the Interdepartmental Committee on Internal 
Security, and, in fact, it is clear from a reading of the entire report, 
that the Committee visualized the continuation of the loyalty program 
under Executive Order 9835 and the continuation of the handling of 
suitability cases under the regular civil-service laws and regulations. 
A new program was contemplated to comply with Public Law No. 733 
to be known as a “‘security’’ program applicable to sensitive positions 
in sensitive agencies. 

It is further apparent from the report that the “security”? program 
envisaged by Public Law No. 733 was to apply only to the sensitive 
positions in the named sensitive agencies in the law and to sensitive 
positions in such other departments and agencies as the President may 
“From time to time” deem necessary in the best interests of national 
security. 

That the Chief Executive had been under this impression is made 
clear by the issuance of Executive Order No. 10237 ® on January 31, 
1950, which made the provisions of Public Law No. 733 applicable to 
the Panama Canal and the Panama Railroad Company. 

The above has been spelled out in detail so that it may be compared 
with what seems to be an assumption by the representative of the 
National Security Council that the Interdepartmental Committee 
recommended a scrambling of the loyalty-security-suitability programs 
into one big program. The Chairman of the Interdepartmental Com- 
mittee on Internal Security in transmitting the report to the Security 
Council’s representative on April 29, 1952, recommended the 
scrambling thus: 


A review of the enclosed report will indicate the present 
confused situation which exists reason of the fact that there 
are three general programs now in existence in the Federal 
service under which employment may be denied or employees 
may be suspended or removed from the service. These gen- 
er rograms relate to “‘suitabilty,’”’ “security,” and 
“loyalty.” The ICIS believes it will be clear from a perusal 
of the report that it is extremely difficult, if not impossible, to 
draw clear lines of demarcation among these programs. This 
is particularly true in the case of “employee security,” 
inasmuch as the characteristics of individuals which make 
them “security” risks very often coincide with or approxi- 
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mate those factors relating to “disloyalty” and those relating 
to general suitability for employment in the Federal service. 
* * * * * 


Nevertheless, the ICIS is unanimously of the opinion that 
a detailed study should be made of sheds three programs 
looking toward evolving a single general program to cover 
eligibility for employment in the Federal service, whether 
on grounds of loyalty, security, or suitability. A study of 
this nature should result in recommendations which will 
eliminate the confusion which currently exists and which, 
while adequately protecting the interests of the Government, 
will also assure fair and equitable treatment to applicants and 
employees. 


Devoid as the report is of any such conclusion or recommendation 
as contained in the Chairman’s letter of transmittal, the President on 
August 8, 1952 “ transmitted copy to the heads of all executive depart- 
ments and agencies, stating: 


On the recommendation of the Interdepartmental Com- 
mittee and other interested Government agencies, I have 
requested the Civil Service Commission to prepare a plan for 
a single general program covering eligibility for employment 
in the Federal service, whether on grounds of loyalty, secur- 
ity, or suitability. 


Hence, the Chairman of the Interdepartmental Committee’s 
description of what the report contained, opposed as it was to the 


actual facts, conclusions, and recommendations, — — in the re— 


ort, became the principle focal point for Presidential action. The 

resident on August 8, 1952, wrote the then Chairman of the Civil 
Service Commission, referring to the Committee report, and that 
“in transmitting it’s report to the National Security Council” it had 
“called attention to the confused situation which exists by reason of 
there being three general programs dealing with the denial of employ- 
ment and the suspension and separation of Government employees.” 
The President’s letter to the Chairman of the Civil Service Commis- 
sion continued: 


These general programs were deseribed by the Committee 
as relating to loyalty, security, and suitability under civil- 
service regulations, respectively, and the Committee pointed 
out that it is extremely difficult if not impossible to draw 
clear lines of demarcation among them. In order to elimi- 
nate this confusion, the Committee recommended that a 
study be made to effect a single program covering eligibility 
for employment in the Federal service, whether on grounds 
of loyalty, security, or suitability. 

* + $ + * 


I have given considerable thought to the recommendations 
contained in this report. I have concluded that the most 
desirable action at this time would be to merge the loyalty, 
security, and suitability programs, thus eliminating the over- 
lapping, duplication, and confusion which apparently now 
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exist. It is my understanding that the status of the incum- 
bent. employees loyalty program is now so advanced that 
there would be little or no obstacle to accomplishing this from 
the standpoint of the future needs of that phase of the loyalty 
program. Accordingly, I should like for the Civil Service 
Commission to take the necessary steps to provide me with 
a plan for combining the 3 existing programs into 1 at the 
earliest practicable date. 


At this juncture it might be well to give consideration to just what 
the Congress had in mind when it enacted Public Law No. 733. Did 
the Congress envisage the bill as a substitute for the loyalty program 
under Executive Order 9835, and did the Congress envisage the 
abolishment of Civil Service laws and regulations? 

When the Senate Armed Services Committee made its report,’ on 
the bill it stated its purpose as follows: 


The purpose of the bill is to increase the authority of the 
heads of Government departments engaged in sensitive 
activities to summarily suspend employees considered to be 
bad security risks, and to terminate their services if subse- 
sequent investigation develops facts which support such 
action. 

And the House report “ pointed out that the bill does not deal with 
the suspension or removal of disloyal Federal employees, adding: 


Executive Order 9835 of March 21, 1947, establishes pro- 
cedures under which employees who are found to be disloyal 
are removed from the Federal Government. This bill is con- 
cerned with the all-important problem of dealing with those 
Federal employees who, although loyal to the United States, 
act in a manner which jeopardizes national security, either 
through wanton carelessness or general disregard for the 
public good. The committee believes it is impossible to 
treat. security risks and disloyal employees in the same 
manner. 

It is quite obvious that the intention of Congress was to: 


1. Make permanent the right of sensitive agencies to suspend, which 
rights had previously been granted in appropriation riders or wartime 
legislation. 

2. Add three additional agencies to the list of sensitive agencies 
and to provide that from “time to time” the President might melude 
other agencies that he deemed necessary in the best interests of 
national security. 

3. Extend to employees of six agencies the right to appeal to the 
head of the agency concerned. 

4. Continue the existing loyalty program under Executive Order 
9835. 

The House report contained a paragraph that was quoted favorably 
in the Senate report, reading as follows: 


Under present law, the heads of all the departments and 
agencies covered by the bill, except the Treasury Depart- 
ment (Coast Guard), the National Security Resources 
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Board, and the National Advisory Committee for Aeronau- 
tics, have the authority which is made permanent under the 
provisions of the bill. The Secretary of State is empowered 
to remove employees in the Department of State who are 
security risks under section 104 of the State, Justice, Com- 
merce —— Act for fiscal year 1950. The Secre- 
tary of Defense has similar authority provided him under 
section 630 of the Appropriation Act for fiscal year 1950 for 
the Military Establishment. The Secretaries of the Army, 
Navy, and Air Force are granted this authority under sec- 
tion 3 of Public Law 808, 77th Congress. The Atomic 
Energy Commission is granted such authority under section 
12 (a) (4) of the Atomic Energy Act of 1946. 


And, as the Senate Armed Services Committee report pointed out: 


It is interesting to note that Public Law 808 actually gives 
the Military Establishment more drastic powers than con- 
templated in this bill. However, that law is geared into the 
legal continuation of World War II and, therefore, cannot 
be considered permanent legislation. 


Likewise of interest is the fact that both House and Senate Com- 
mittee Reports list under the title “Changes In Existing Law” the 
text of section 3 of Public Law 808, 77th Congress, December 17, 
1942, chapter 739, as well as a section of the State, Justice, Commerce, 
and Judiciary Appropriation Act of 1949 giving the Secretary of State 
summary powers of dismissal. 

Another quote from the Report of the Senate Armed Services 
Committee establishes very —— the congressional distinction 
between loyalty and security and the desire that the two subjects be 
considered separately. It states: 


It will be noticed that the bill, as amended, is not designed 
to set aside the President’s loyalty program. It is intended 
that his program will be continued. Executive Order 9835 
of March 21, 1947, established procedures under which em- 
ployees found to be disloyal, as distinct from poor security 
risks, could be removed from the Federal Government. 
This bill is concerned primarily with the problem of dealing 
with those Federal employees who, although loyal, are so 
careless as to jeopardize the national security. Disloyal 

ersons should not be permitted to be employed in the 
Federal service under any circumstances, They are not 
entitled to Federal employment of any kind. 


Quoted also in the Senate Report is a letter from the then Under 
Secretary of the Navy who stated: 


The Department of Defense does not desire to seek the 
rescission or supersession of Executive Order No. 9835. 


Likewise, a letter from the Assistant Secretary of State is quoted 
which states: 


The bill, when enacted into law, would give the Secretary 
of State, under permanent authority, a desired flexibility of 
action not open to him under either the civil-service rules and 
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regulations or loyalty regulations promulgated by the Civil 
Service Commission. 


And, the Acting Secretary of State reasoned further: 


Under existing civil-service rules and regulations, there 
is no authority to summarily suspend the employment of a 
permanent employee of the Department without first 
notifying that employee of the reasons for suspension. and 
affording him an opportunity to reply. The Department feels 
that such flexibility of action is necessary to the successful 
operation of an effective personnel-security program, and to 
counteract the objectives of subversive forces, groups, and 
individuals whose activities are considered incompatible 
with the interests of the United States. 


A communication from the Acting Secretary of the Treasury is 
included in the Senate report, wherein it is stated: 


The authority which the bill would provide with respect to 
summary suspension and removal of civilian employees con- 
sidered to be ‘‘security risks” is similar to the temporary 
wartime authority, which is still effective, covering the Army, 
Navy, and Air Force. When the Coast Guard operates as a 
part of the Navy in time of war, it is in general covered by 
provisions of law applicable to the Navy. At all times, 
however, in peace and war, the Coast Guard is a military 
service and a branch of the Armed Forces of the United 
States. Inclusion of the Coast Guard in this bill was 
doubtless in recognition of that fact. 

While the Treasury Department has not experienced any 
need for the authority which the proposed legislation would 
provide, the Department sees no objection to the inclusion 
of the Coast Guard on the same basis as the other armed 
services, 


The National Advisory Committee for Aeronautics, one of the new 
agencies included in Public Law 733 wrote the committee handling 
the legislation that: 


Because of these close connections with the national 
defense agencies, the NACA believes it would be desirable 
to have summary suspension authority described in H. R. 
7439. 


Similarly, the National Security Resources Board, another of the 
new agencies included in Public Law 733 wrote the committee handling 
the bill that: 


The nature of this Board’s work justifies the inclusion 
of the Chairman of the Board as one of the Government 
officers authorized to act under the provisions of the bill. 


Former Solicitor General Philip B. Perlman,” in comparing the 
past and present programs on loyalty and security commented: 
President Eisenhower’s Executive Order No. 10450, creat- 
ing the employee security program, subjects all Federal civil- 
ian officers and employees, concerning whom there may be 
unevaluated derogatory information, to the danger of being 
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suspended without notice and without pay; and, further, to 
the permanent loss of public employment on allegations from 
undisclosed sources. 

Executive Order No. 10450 abolished the loyalty program, 
established by President Truman under the provisions of 
Executive Order No. 9835, March 21, 1947, and adopted 
new procedures, applicable to all derelictions charged against 
civilian officers and employees—from actual disloyalty down 
to disagreeable or unsuitable behavior. 

* * * = * 


The distinction between loyalty and nonloyalty cases, 
previously so carefully preserved, except where specifically 
authorized by acts of Congress in agencies engaged in highly 
confidential and sensitive operations, was continued during 
the existence of the loyalty program. 


After quoting from the Senate and House reports covering the bill 
that resulted in the enactment of Public Law No. 733, Mr. Perlman ” 
commented: 


It seems beyond dispute, therefore, that (1) the act of 1950 
contemplated the continuance of the loyalty program and 
not its abolition; and that (2) the dodatnia committees 
envisioned a security risk as one not involving disloyalty, 
and believed it impossible to treat security risks and disloyal 
employees in the same manner; and that (3) it was intended 
that the sensitive agencies should be limited in number, and 
that a person found to be a security risk in a sensitive agency 
should be available for employment in a nonsensitive agency. 


In summing up, Mr. Perlman * said: 


The abolition of the loyalty program and the substitution 
of the new procedures for the adjudication of practically 
every conceivable kind of charge from simple bad behavior 
to treason has resulted in the equation of the term “security 
risk” with subversion or communism. The public impres- 
sion that they are all one and the same thing has been fos- 
tered by recent events. 


Mr. James A. Campbell, National President of the American 
Federation of Government Employees (July 28, galley 148) in recom- 
mending specific reforms of the security program endorsed by his 
organization, listed the following as No. 1: 


Recognizing that cases involving misconduct and unsuit- 
ability can be adequately handled under normal civil-service 
rocedures, this special program should be limited to cases 
involving an employee’s loyalty to the United States. In 
the public mind, there is no distinction between security and 
loyalty risks. An employee who drinks to the extent that it 
interferes with the performance of his work can be dismissed 
under normal procedures. It is not necessary to brand him 
a “security risk.”’ 
® Record, pt. I, p. 108. 
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Another witness © stated: 


We suggest also that the present mixture of unsuitability 
with security-loyalty often works grave injustices; that em- 
ployees who are rejected or dismissed because they are 
chronic blabber mouths or because they are drunks, or for 
other personal reasons having nothing at all to do with their 
loyalty, should be dealt with under ordinary standards of 
personnel management. 

Today, a person may be discharged as a security risk, and 
is thereafter stigmatized for life, when there is no possible 
question of his loyalty to this Government and when he has 
never had any connection with a Communist group, or Com- 
munist-front group. If those two problems are el sepa- 
rate, and the comparatively minor one of personal eee 
ity, handled by regular civil-service methods, we will not deal 
unjustly with a great number of employees. 


This same witness,” in answering a question, said: 


A person who is drunk cannot be trusted with classified 
information. But he should be discharged as a drunk, not 
as a security risk, so that no one knowing the facts will assume 
he is a Communist. Today, to be branded a Communist is 
far worse than to be branded a drunk. 


Mr. Lauterstein of the American Veterans Committee © stated: 


We would certainly recommend that in any revision of the 
security program that the three facets of that program— 
loyalty, security, and competence—be separated and dealt 
with severally. We believe that disloyalty should be grounds 
for dismissal from any Government job; but that it must be 
rigidly defined with adequate protections to the accused, a 
right of appeal, and perhaps in such a case appeal to the 
courts; for a finding of disloyalty, particularly under a rigid 
standard, will virtually amount to a deprivation of the right 
to make a living. 

* * * * * 


The criteria for determining “‘security risk’’ in Executive 
Order 10450 are so broad as to be virtually meaningless. 


Mr. Leonard Lopez,” assistant to the president, District Lodge No. 
44, International Association of Machinists, recommended that the 
program be specifically confined to the elimination of actual or poten- 
tial spies or saboteurs from Government installations, and recom- 
mended further that the program be amended to— 


Eliminate criteria which does not logically relate to the 
legitimate ae of a Government security program; 

Revise the remaining criteria so the language is clear and 
explicit; 

Review any remaining criteria based on past indiscretions 
or misconduct to provide that clearance shall be granted if 
renunciation or rehabilitation has occurred; 
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Revise any remaining criteria as to“suspect’ associations 
or membership to provide such association or membership 
must have been with the knowledge of the subversive char- 
acter of the association or membership or under circumstances 
that a reasonable man should have so known; 

Eliminate any remaining criteria based on mere possi- 
bilities; 

Eliminate criteria over which the accused has no control; 

Revise the criteria on persons pleading the fifth amend- 
ment to require that a violation of another criteria be sub- 
stantiated, or presentation of other independent evidence 
that the accused is an actual or potential spy or saboteur, 
before clearance is denied. 


Mr. John Phelps,” secretary, Scientists Committee on Loyalty and 
Security, Federation of American Scientists, reported: 


The application of stringent personnel security standards 
to Government employees in all positions has at least four 
undesirable effects: 

(1) Attention is diverted from individuals in really 
critical jobs with a consequent increase in the probability 
that doubtful persons could filter into these jobs; 

(2) Security through achievement is reduced by elimin- 
ating productive employees and discouraging others from 
seeking or accepting Government jobs; 

(3) Many unnecessary suena! hardships result for in- 
dividuals against whom security questions are raised; 

(4) The administrative burden and the costs are great. 


In an interview in the U. S. News & World Report of February 12, 
1954, printed in the record, Mr. Scott McLeod ® of the State Depart- 
ment pointed out that the Eisenhower order embraces all factors 
of{disloyalty, security and suitability and was designed to provide 
for the integrity and security of Government personnel, adding: 


In addition to the factors relating to subversıve activity 
or association, the criteria include behavior characteristics 
which reflect on the reliability and trustworthiness of an 
individual; falsification, misrepresentation, or omission of 
material facts; criminal, infamous, notorious, disgraceful 
conduct; sex perversion; drunkenness, drug addiction; and 
—— of insanity, or facts which furnish reason to 


believe an amporee may be subjected to coercion, influence, 
or pressure which would cause him to act contrary to the 
national-security interest. 


As to security criteria or standards in Executive Order 10450, a 
report to the committee by a staff member ™ states: 


The section setting forth the security standards or criteria 
is very similar in all the regulations of the departments and 
agencies of the Government. The criteria section is usually 
written under eight subsections which is similar to section 
8 of the Executive Order No. 10450, the first of which is 
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titled ‘Depending upon the relations of the Government 
employment to the national security.” 

Under this subsection are listed five subsections and all 
are usually considered suitability criteria rather than security 
criteria. Some of the departments and agencies include the 
entire section in their procedures while other departments 
and agencies limit their security consideration to those para- 
graphs 2 through 8 that follow the suitability criteria. 


In the public mind a person terminated or suspended (or in some 
cases simply investigated) as a security risk under Executive Order 
10450 is considered a disloyal person, a subversive, or a traitor to his 
country. And this, regardless of whether the charges related to mere 
suitability and the employee was in no way connected with sensitive 
Government activity. Regardless of the good faith and good inten- 
tions on the part of the molders of the program promulgated and 
operating under Executive Order 10450 to combine “‘loyalty-security- 
suitability” into a single program covering eligibility for employment 
in the Federal service and to thus have an “integrity-security” pro- 
gram, the scrambling has resulted in any person touched by the 
program being labeled a Communist. 


3. Farture To Permit CoNrrRontTaTION OF WITNESSES 


One of the great principles of common law, ‘The right to have com- 
pulsory attendance of witnesses” ® originated early in the 16th cen- 
tury. It first applied to the Crown, next in civil proceedings, and 
finally in the beginning of the 18th century it was conceded to ac- 
cused persons. The great authority on evidence says: 


* * + The final establishment of the right of cross-exam- 
ination by counsel, at the beginning of the 1700’s, gave to 
our law of evidence the distinction of possessing the most 
efficacious expedient ever invented for the extraction of 
truth. 


The sixth amendment to the United States Constitution not only 
provides for “speedy and public trial” in criminal prosecutions but 
also that the accused is entitled to be confronted with the witnesses 
against him and to have compulsory process for obtaining witnesses 
against him. 

While it is true that a hearing procedure under Executive Order 
10450 is not a “criminal” prosecution as referred to in the sixth amend- 
ment, the net result to the person fired under such proceedings is to 
brand him as one disloyal to his Government and: more to be shunned 
than the ordinary criminal. 

In and out of the Congress voices have been raised against the 
practice of an American citizen being adjuged guilty of wrongdoing 
without an opportunity of doing two things: (1) To be confronted by 
those who make the complaint, and (2) to see the evidence, if any, 
that is presented against them. 

On the point of the right to be confronted by one’s accuser, a close 
observer of the security programs both past and present has observed: 


I can go along with the FBI contention that accusers can’t 
be disclosed in most loyalty cases. I’m inclined to think 


® See John Henry —2 on A General Survey of the History of the Rules of Evidence, published in 


Select Essays in Anglo-Américan Legal History, vol. Il, pp. 693-694, Little, Brown & Co., 1908 
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they might very well be disclosed in cases involving known 
informers—a Budenz or a Bentley. But I see no reason at 
all why the individual accused in a security case which does 
not involve loyalty should not be given the very fullest right 
to confront his accusers. 


A Supreme Court Justice, the late Justice Jackson, in a dissenting 
opinion * stated: 


In the name of security the police state justifies its arbi- 
trary oppressions on evidence that is secret, because security 
might be prejudiced if it were brought to light in hearings. 
The plea that evidence of guilt must be secret is abhorrent. 


In a recent proceeding arising under the immigration laws, Judge 
Jas. W. Morris of the United States District Court for the District 
of Columbia ® stated: 


It has long been an American tradition that aliens within 
our shores are treated with the justice and consideration 
which we believe our citizens in foreign lands should enjoy. 
To say that these plaintiffs, the parents of three American 
children, sbould be deported, which also means in effect the 
deportation of such American children, upon the basis of 
“confidential information,” which may be no more than 
anonymous hearsay rumors, or even unexplained member- 
ship in some organization listed by the Attorney General as 
subversive, is to deny that the Government is competent to 
function in such fashion as to give every one with which the 
Government deals the right to know upon what basis such 
action is taken. There is no place in this Government, in 
its legislative, judicial or executive departments, for arbi- 
trary action, and there is no way to know whether such 
action is arbitrary or not, unless the basis upon which it is 
taken is revealed. It seems to me to be of immense impor- 
tance now thet the principles of this Government in this 
respect be unequivocally stated. 


A recent court decision on the west coast,” which the Department 
of Justice did not appeal to the Supreme Court, stands out like a 
warning beacon in this matter of confronting accused with the wit- 
nesses against them, though it should be pointed out that the case 
involved private employment and not working for the Federal Govern- 
ment. The case involved merchant seamen refused clearance to work 
at their chosen occupation by the Coast Guard under legislation en- 
acted during the Korean crisis, and regulations issued thereunder, to 
protect ports and shipping. 

While setting forth that the liberty to follow their chosen employ- 
ment is no doubt a right more clearly entitled to constitutional protec- 
tion than the right of a Government employee to obtain or retain his 
job, the court did cite in a footnote the Look Magazine article about 
Abraham Chasanow and in the body of the decision said this: 


It is a matter of public record that the somewhat com- 
parable security risk program directed at Government em- 
ployees has been used to victimize perfectly innocent men. 

© U.S. er. rel. Knauf v. Sha essy, 338 U. S. 551. 


® Carlos Maeztu and Victoria M. Maeztu v. Herbert Brownell, Jr., 132 F. Supp. 751, July 22, 1955. 
@ Parker v. Lester, 227 F. 2d 708, 9th CCA, October 26, 1955. 
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The court. mentioned the suggestion that the Government employee 
is not entitled to protection of the due process clause and the decision 
to support such claim in Bailey v. Richardson.“ However, it not only 
took pains to mention in a footnote that the Supreme Court © had 
affirmed the decision in Bailey v. Richardson by an equally divided 
Court, but immediately after mentioning the contention said that: (as 
to due process): 


Even the alien lawfully residing in the United States is en- 
titled to this protection. 


The real heart of the Parker v. Lester case involved the regulations 
of the Coast Guard which, while authorizing a statement of partic- 
ulars when demanded by the accused seaman, set forth that: 


Such bill of particulars need not set forth the source of 
such data, nor disclose the data with such specificity that 
the identity of any informers who have supplied such allega- 
tions or data will necessarily be disclosed to the said seaman 
or to other persons. 


Bearing in mind that this case involved the right of private in- 
dividuals to pursue their chosen occupations in private industry, the 
case does point up some basic principles that should be kept in mind 
at all times even in the matter of dealing with those who have chosen 
working for the Federal Government as their form of occupation. 
The operation of this port security program was not much different 
from that operating in the matter of direct Federal Government 
employment, except that the individuals involved worked under 
private auspices and not for the Government. The Court said: 


Under this screening system there is no provision whatever 
for notice and an opportunity to be heard as generally under- 
stood to be required by the provisions of the fifth amend- 
ment relating to the due process. When it is proposed to take 
from a citizen through administrative proceedings some 
right which he otherwise would have, it has always been held 
that the constitutional requirement is that he shall be 
afforded notice and an opportunity to be heard. 


Reaching that point of the derogatory information, how it is 
assembled and used, the Court continued: 


Thus if the commandant’s information is that at a certain 
time and place the accused seaman in a conversation with 
an acquaintance spoke disparagingly of the American flag, 
the seaman will have no information that this incident is 
being considered, for to mention the charge would be to 
disclose the informer. Of course, if the seaman knew the 
latter’s identity he might discover that the informant was a 
person who had been a bitter rival for some union position 
or à person possessed of motives likely to induce complete 
fabrication of the report. Indeed, it is not apparent that 
the members of the board before whom the seamen are per- 
mitted to appear would be in a position to furnish such data 
or its source or the identity of the informants had they 
chosen to do so for it does not appear that they themselves 


% 182 F. 2d 46. 
341 U.S. 918. 
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had it. The practice was to obtain reports from the FBI, 
or some other governmental investigative agency, which pro- 
cured statements in some undisclosed form from confidential 
sources. As the chairman of the appeal board in the San 
Francisco area testified, he did not know the names of the 
persons who gave the reports to the information-gathering 
agency. Although that agency indicated upon its report 
how it evaluated the information received by it, the chairman 
did not know who those persons were who evaluated the 
testimony nor the means which they adopted in rating it. 
He had no information as to whether the informant was 
telling the agent what he knew of his own knowledge, or 
whether he was relating what he had been told by someone 
else, or whether the information given was first, second, third, 
or fourth hand by the time it reached the agent. 
+ * * * 


What happens to a seaman in the position of one of these 
plaintiffs is substantially the same thing that happens to an 
attorney who suddenly finds himself disbarred without prior 
notice or an opportunity to be heard. Recently this court 
had occasion to hold that such a disbarment was a violation 
of the fifth amendment. 


Referring to the lower court’s opinion that where the national 
security is involved the courts have gone far in permitting limitation 
upon usual procedural protections, the circuit court said: 


In embarking upon a similar undertaking to balance the 
public’s interest in security and the Government’s right to 
assure it, on the one hand, as against the liberties of the 
individual, on the other, it is important to bear in mind just 
what it is that we now weigh in the balance. It may be 
taken for granted that in view of the emergencies referred to 
in the act and in the Executive order it was altogether appro- 
priate to establish a system whereby persons who are security 
risks may be denied employment upon merchant ships. The 
existence of the emergency, the seriousness of the danger, 
legislated against, and the necessity for such legislation are 
for determination by other departments of the Government. 
not by us. We think it clear that the screening of persons 
who are security risks is permissible as a matter of substantive 
due process. 


LJe 
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The circuit court at this point noted in a footnote that the state- 
ment in the last sentence is not without a possible qualification, 
though unimportant in this particular case. The court continued: 


What we must balance in the scales here does not involve 
a choice between any security screening program and the 
protection of individual seamen. Rather we must weigh 
against the rights of the individual to the traditional oppor- 
tunity for notice and bearing, the public need for a screening 
system which denies such right to notice and hearing. 
Granted that the Government may adopt appropriate means 
for excluding security risks from employment on merchant 
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vessels, what is the factor of public interest and necessity 
which requires that it be done in the manner here adopted? 
* * $ * + 


The question is: Is this system of secret informers, 
whisperers and talebearers of such vital importance to the 
public welfare that it must be preserved at the cost of deny- 
ing to the citizen even a modicum of the protection tradi- 
tionally associated with due process? 


The court quoted from a dissenting opinion of the Supreme Court 
by Mr. Justice Jackson “because the fundamental law there set 
forth has seldom, if ever, been better expressed” and then continued: 


The principles there expressed require a determination 
that the regulations and the system of screening here under 
attack constitute a violation of the due process and that the 
plaintiffs were entitled to an injunction and a declaration of 
rights accordingly. It may be assured that this determina- 
tion will remove from the investigative agencies, to some 
degree, a certain kind of information and that, in the future, 
some persons will be deterred from carrying some of these 
tales to the investigating authorities. It is unbelievable 
that the result will prevent able officials from procuring proof 
any more than those officials are now ‘aca to procure 
proof for criminal prosecutions. But surely it is better that 
these agencies suffer some handicap than that the citizens of 
a freedom loving country shall be denied that w a h has 
always been considered their birthright. Indeed, it may 
well be that in the long run nothing but beneficial — will 
come from a lessening | of such talebearing. It is a matter of 
public record that the somewhat comparable security risk 
program directed at Government employ ees has been used 
to victimize perfectly innocent men. The objective of per- 
petuating a doubtful system of secret informers likely to bear 
upon the innocent as well as upon the guilty and carrying so 
high a degree of unfairness to the merchant seaman involved 
cannot justify an abandonment here of the ancient standards 
of due process. 

It should be noted that the rights of the individual here 
considered are also fundamental in the sense that if they are 
limited, qualified or nonexistent in the case of merchant 
seamen, they can be modified or limited or held nonexistent 
as applied to all other persons. It cannot be said that in 
view of the large problem of protecting the national security 
against sabotage and other acts of subversion we can sacrifice 
and disregard the individual interest of these merchant sea- 
men because they are comparatively few in number. It is 
not a simple case of sacrificing the interests of a few to the 
welfare of the many. In weighing the considerations of 
which we are mindful here, we must recognize that if these 
regulations may be sustained, similar regulations may be 
made effective in respect to other groups as to whom Con- 
gress may next choose to express its legislative fears. No 
doubt merchant seamen are in a sensitive position in that 
the opportunities for serious sabotage are numerous. If it 
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ean be said that a merchant seaman notwithstanding his 
being on board might sink the ship loaded with munitions 
for Korea, it is plain that many persons other than seamen 
would be just as susceptible to security doubts. The engine- 
men and trainmen hauling the cargo to the docks, railroad 
track and bridge inspectors, switchmen and dispatchers, 
have a multitude of opportunities for destruction. Dan- 
gerous persons might infiltrate the shipping rooms of fac- 
tories where the munitions are being packed for shipment to 
Korea with opportunities for inserting bombs appropriately 
timed for explosion on board ship. All persons who are in 
factories making munitions and material for the armed 
forces have opportunities for sabotage, and the same may 
be said for all operators of transportation facilities, not to 
mention workers upon the docks. 

Of course it is competent for Congress to choose for itself 
the places where emergency precaution shall be applied and 
our judgment must be limited to the legislation as enacted. 
What we are saying here is that the right of the citizen to 
insist upon the ancient safeguards of notice and hearing not- 
withstanding national emergency of the kind here assumed 
to exist, is something that must be judged not on the assump- 
tion that the few may be sacrificed for the many but upon 
the assumption that if these men, engaged in ordinary tasks 
of earning a livelihood, may be denied the usual measure of 
due process, then multitudes of others may be dealt with in 
like manner 

Furthermore, in considering the public interest in the 
preservation of a system under which unidentified informers 
are encouraged to make unchallengeable statements about 
their neighbors, it is not amiss to bear in mind whether or 
not we must look forward to a day when substantially every 
one will have to contemplate the possibility that his neigh- 
bors are being encouraged to make reports to the FBI about 
what he says, what he reads and what meetings he attends. 
It may be possible that we have reached an age when our 
system of constitutional freedom and individual rights can- 
not hold its own against those who, under totalitarian dis- 
cipline are prepared to infiltrate not only our public services, 
but our civilian employments as well. In the event of war 
we may have to anticipate Black Tom explosions on every 
waterfront, poison in our water systems, and sand in all 
important industrial machines. But the time has not come 
when we have to abandon a system of liberty for one modeled 
on that of the Communists. Such a system was not that 
ordained by the framers of our Constitution. It is the 
latter we are sworn to uphold. 


Former Solicitor General Philip B. Perlman © said to the subcom- 
mittee: 


The right of confrontation of accusers, and the right to 
cross-examination, have been so generally breached under 
the security programs that there is a serious question as to 
whether the resulting injustice to suspected persons and the 


* Record, pt. I, p. 110, 
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weakening of safeguards upon which all free citizens are 
accustomed to rely are necessary to promote the national 
security. 

The accused employees and even hearing boards are not 
informed as to whether it is actually necessary to withhold 
the identity of accusers for actual security reasons, or 
whether, as must be the situation in some cases, the informers 
prefer to remain secret in order better to perpetrate an 
injustice. 


Mr. Lauterstein of the American Veterans Committee ™ stated: 


Much has been said too of the right of the subject of a 
security investigation to confront his accusers and to cross- 
examine witnesses. It is our opinion that in any charge 
involving loyalty, this should be mandatory. If the Gov- 
ernment is not prepared to expose its witnesses, and if the 
job involved is not included in a security classification, the 
Government should forget it. 

Any new legislation or regulation should specifically define 
who has the authority to bar access to evidence or to bar 
the cross-examination of accusing witnesses on security 
grounds. Such authority should be vested in the hands of 
men, who by training and by the positions which they hold 
in the Government, recognize what information must be 
withheld in the interests of national security and to what 
extent. 


Former Senator Harry P. Cain ® said: 


One must take for granted that a number of hearings 
have resulted from unsworn testimony taken from casual 
informers who never face the accused. 

Was such a practice ever dreamed of by those men of 
courage, faith, and vision who established a bold, ‘exciting 
experiment in restrained government back in 1791? 

Is there any present cause for junking that experiment 
which has worked so well for more than a century and a 
half? What gives us Americans reason to destroy indi- 
viduals with testimony which isn’t willing to submit itself 
to cross-examination. 


The national president of the American Federation of Government 
Employees, Mr. James J. Campbell, urged as one of their organiza- 
tion’s recommendations that a revision of the program: 


Require that an adverse witness be produced to face the 
defendant unless there is a written request by the Federal 
Bureau of Investigation that this not be done. As a corol- 
lary, | would authorize subpena power to produce adverse 
witnesses whose statements or comments are used in the 
hearing. 


To emphasize his point, Mr. Campbell quoted from the President's 
speech of November 23, 1953, wherein he stated: 


In this country, if someone dislikes you or accuses you, 
he must come up in front. He cannot hide behind the 


@ Record, pt. I, p. 267. 
® Record, pt. I, p. 70. 
® Record, pt. I, p. 411. 
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shadows, he cannot assassinate you or your character from 
behind without suffering the penalties an outraged citizenry 
will inflict. * * * 

If we are going to continue to be proud that we are 
Americans, there must be no weakening of the codes by 
which we have lived; of the right to meet your accuser 
face to face if you have one. 


Dr. Paul Klemperer, ™ professor of pathology at Columbia Univer- 
sity read to the subcommittee the text of a petition, signed by 1,500 
doctors, which had been filed with the President in which they quoted 
from the President's speech of November 23, 1953, (previously quoted 
herein). The petition of the doctors then went on to say: 


We believe that the principles cited by you have been 
weakened by the employee security program as administered 


by departments and agencies of the Federal Government 
under your direction. 


Mr. Will Maslow,” appearing before the committee stated: 


We believe that no employee under this new program, 
which, of course, would be a vastly reduced program— 
should be discharged and thus stigmatized for life, except if 
all the evidence against them is placed in the record. We 
would not protect anonymous informants. 


But, recognizing that the Congress might not accept such a broad 
program he offered as a tangible improvement over the present 
program, that: 


* * * Only in those cases where there is a regular inform- 
ant, currently engaged in investigation for the Government, 
should the identity of that informant be withheld from the 
employee and his counsel; provided, however, that the 
hearing board should be allowed to examine and cross- 
examine that informant. 


And, in argument of his point, Mr. Maslow added: 


It is no longer an answer to divide informants into two 
oups: The casual informant who simply does not want to 
e bothered by coming down to a hearing, but nevertheless 
is willing to make the gravest accusation against a neighbor 
or a fellow worker, and the paid informer. We know now 
that many of these paid informers are unreliable.” That 
even when they are reliable, they are oftentimes testifying 
not on the basis of their direct knowledge or direct observa- 
tion, and that to have a security program where the security 
boards themselves are not trusted with the identity of the 
informant works injustice to the employee involved. 


On cross-examination Mr. Maslow ® responded to a question concern- 
ing confrontation as follows: 


I have stated that we believe in all cases the accused 
should be confronted. Now, if that places the Government 


® Record, pt. I, p. 373. Also Record, pt. I, p. 411, quoted also by president of the American Federation 
of —— Employees. 

% Reco d; pt. I, p, 519. 

” See k tter from Department of Justice re Harvey Matusow, Record pt. I, pp. 397-398, 

% Reco. d, pt. I, pp. 526-527, 


Liniste OCT 
a2. VE YW Ete s 





— a 
——— 


FEDERAL EMPLOYEES’ SECURITY PROGRAM 


maiaa irai aal E cap 


in a dilemma, it is no greater dilemma on its face, for 
example, than the administration of the narcotics acts. The 
Government has informers whom it uses to track down dope 

dlers. In cases where it seeks convictions it must also 
decide whether it will reveal the identity of its informant 
or not prosecute. I submit the same burden should be placed 
upon the Government. If they want to maintain the secrecy 
of this informant who is currently a counteragent for them, 
then his evidence should not be used. 

I have suggested, however, if the committee will not go 
along with us on that point, a halfway step, that at least 
the hearing board, the security office, those in whom we vest 
the greatest confidence, should have the right to examine 
this informant and to say that we cannot trust our security 
boards with the identity of these informants seems to indicate 
an anxiety that is almost akin to a neurosis. 

* * * * * 


And I submit to you it is unfair to be accused on the basis 
of the testimony of some unknown person, where you don’t 
know the nature of the testimony, or what he said, or what 
his powers of observation were, or whether he has been dis- 
credited in the past. 

It has been widely suspected that many informants’ 
testimony has been withheld in these security cases although 
these same informants have testified under cross-examination 
in the Smith Act cases and other cases. 

Where a Louis Budenz, for example, is an informant in 
a security case there is no reason for withholding his identity. 
He has already made his identity known in many cases. 

Any time an informant has taken a stand in public, his 
testimony should not thereafter be held. 


Mr. Maslow was then asked if he would apply the same rule to 
neighbors and friends they have interviewed, to which he replied: 


I would apply it more rigorously to neighbors and friends. 
If a neighbor—I wouldn’t use the term “friend’—if a 
neighbor is willing to make an accusation which he knows 
will not only cost the Government employee his job and 
career, but stigmatize him so that thereafter he may not be 
able to find employment, that casual informant should be 
compelled to take the stand.” 


Attorney Daniel H. Pollitt ® in discussing the matter of confronta- 
tion, said: 

I think there are undoubtedly some witnesses whose 
identity should be kept secret. On the other hand, there 
are undoubtedly other witnesses whose identity need not be 
kept secret. I think those witnesses who are not involved in 
any business relating to the national security should be 
brought forward or at least their identity should be made 
known to the employee. 


% Record, pt. I, p. 527. 
% Record, pt. I, p. 488. 
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Mr. John Phelps,” secretary, scientists committee on loyalty and 
security, Federation of American Scientists, said: 


Security may, in exceptional cases, require the protection 
of confidential informants; but this need not force us generally 
to reject the traditional right of confrontation. Jt is possible 
that a workable security system may reserve the final 
determination for the department head who is in the best 

osition to weigh the facts in relation to the requirements of 
kis department. When this is the case, provision should be 
made for overall coordination of the program to insure fair 
and consistent practices in the various agencies and depart- 
ments of the Government. 


Mr. Irving Ferman,” director, Washington office, American Civil 
Liberties Union, presented for the record a statement by the chairman 
of their board, Mr. Ernest Angell, which stated: 


We submit that an individua) is a whole being, that our 
time-honored American respect for individual dignity 
requires that a man be judged on the basis of all the evidence 
against him, not just part. 

There is no requirement at the present time that the 
accusers of an employee shall be disclosed to the employee 
affected or even that the accuser be identified, and the 
employee has no right to confront or cross-examine the 


accusers. We believe this to be a violation of due process 
of law. 


Staff member, John Slear ™® reported: 


Witnesses at security board hearings. 

Witnesses being available for accused persons to cross- 
examine is one of the foundation stones of our basic rights. 
It brings up the question of “confrontation.” The sample 
security regulations provide, section 9 (h): 

“Hearing boards may, in their discretion invite any person 
to appear at the hearing and testify. However, a board 
shall not be bound by the testimony of such witnesses by 
reason of having called him, and shall have full right to 
cross-examine him.” 

The matter is stated about as meekly as possible and most 
of the department and agency security regulations have 
followed this to the letter. 

The department that has reached out further than any 
other to have witnesses appear is the Army Establishment, 
SR 620-220-1, paragraph 37, which reads: 

“All boards are instructed to invite, as a matter of stand- 
ard procedures, each nonconfidential witness who has been 
personally identified who has given information adverse to 
the employee and who has not indicated expressly an un- 
willingness to appear. Geographic distances will be no 
bar to extending invitations, except that invitations need not 
be issued to witnesses in noncontiguous overseas areas. Such 
witnesses will be asked to appear at the hearing to testify in 
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the employee’s presence and be subject to cross-examination. 
They will also be asked whether they would wish to appear 
privately before the board, whether they would submit a 
signed statement, permit their names to be disclosed as the 
source of the information given, and whether their statement 
previously given may be read to the employee with or with- 
out the witness’ name being disclosed. The invitation will 
state that the board cannot pay witness fees or reimburse- 
ment for travel or other expenses. A suggested invitation 
to qualified witnesses is contained in appendix II. When- 
ever a witness signifies a desire to appear before the board 
in private, the executive secretary will arrange such a meet- 
ing, preferable before the hearing. The witness will be heard 
under oath and a verbatim confidential transcript of his 
testimony will be made and added to the complete file. A 
copy of that transcript will not be supplied the employee 
unless the witness agrees. If the witness agrees to release 
the transcript, it will be regarded unclassified and the wit- 
ness’ name will be deleted unless the witness permits it to 
be used. The witness’ agreement should be included in the 
questions and answers in the transcript, usually at the end. 
Adverse witnesses who are employees of the Army Establish- 
ment should be urged to attend and commanding officers 
should be requested to permit such employees to attend. 
Necessary time to attend a hearing would be recorded as 
official duty and no charge made to leave.”’ 

This paragraph indicates that the Army Establishment 
recognizes the importance of witnesses adverse to the em- 
ployee appearing at the hearing; however, there is doubt 
that even this language results in very many witnesses appear- 
ing. Subpena is the only certain way to have the accuser 
face the accused, in open hearing. Discussion of this prob- 
lem always leads to the question of the FBI and other under- 
cover individuals in the Government. However, as many 
witnesses have pointed out to this Subcommittee, there is 
no reason why the casual informer, neighbor, jealous asso- 
ciate, landlords, creditors, and others of like type should 
not be subpenaed and be subject to cross-examination, 

The fact that these informers are protected makes it pos- 
sible for baseless charges to be filed and it results in untold 
hardship:and misery and in many cases ruination, not to 
mention the unnecessary expense. 

A former chairman for several years of one of the district 
loyalty review boards said in testifying before the sub- 
committee holding hearings on Senate Resolution 21 on the 
basis of his experience with hundreds of FBI investigative 
reports under the loyalty program: 

“I could say with confidence that the proportions of those 
(cases) in which there was any genuine derogatory informa- 
tion against the employee that came from the personal 
knowledge of the FBI agent or the genuine undercover agent, 
as distinguished from the great mass public of the so-called 
casual informant, was very, very low and small. There was 
no question about that.” 
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The seriousness of this matter is further emphasized by 
the inclusion in the seven recommendations of the Attorney 
General’s letter of March 4, 1955, written in response to the 
President’s request that the Internal Security Division of 
the Department of Justice “to review the employee security 
program, and to recommend any needed improvements based 
upon a study of the actual operating practices thereunder.” 

The Attorney General’s recommendation No. 6 reads as 
follows: 

“Even though the statute does not provide subpena power 
for witnesses, every effort should be made to produce 
witnesses at security board hearings to testify in behalf of 
the Government so that such witnesses may be confronted 
and cross-examined by the employee, so long as the production 
of such witnesses would not jeopardize the national security.” 

While the hearing proceedings are not judicial proceedings, 
their effect is so pervasive on a man’s future life and employ- 
ment that they are as important to the individual as any 
court case could be. 

The Air Force Security Regulations, AFR 40-12, para- 
graph 19c, includes in substance about the same provision 
as is found in the Army Establishment security regulations, 
except instead of the words “standard procedure” the Air 
Force uses the words “whenever practicable.”’ 

The Department of the Navy security regulations merely 
provide, NCPI 29.4-12 (f) (2): 

“The security hearing board, in its discretion, may invite 
any person to appear at the hearing and testify.” 


As to the Doctor Peters case, former Judge Thurman Arnold ™ 
stated that the doctor had been cleared of the charges twice, once 
without a hearing and the second time with a hearing; that the 
Loyalty Review Board, the third time, gave him a hearing and held 
that he was probably disloyal. Mr. Arnold added: 


“The evidence, however, was completely secret. We do 
not know what the informants against Dr. Peters said. We 
do not even know the substance of the evidence.” 


As to the grounds for appeal to the courts, Mr. Arnold stated: 


Our grounds for appeal were that he had never been con- 
fronted with his witnesses, which seemed, to me, a strangely 
un-American procedure. A badge of infamy was pinned on 
him, much worse than a minor criminal sentence, by a process 
which violates every ideal of a fair trial. 


Mr. Leonard Lopez,” assistant to the president, District Lodge No. 
44, International Association of Machinists, recommended that the 
charge and hearing procedures be revised to— 


Provide names and addresses of all witnesses against sus- 


ect except where the Government certifies disclosure would 
arm counterespionage measures. 


* * * * * * * 





* Record, pt. I, p. 366. 
® Record, pt. I, pp, 546-547. 
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~ Provide for — before the accused, the testimony 
$ under oath, of all casual witnesses against the accused plus 
cross-examination by the accused. 


_Mr. Abraham Chasanow,™ after recounting his experiences during 
his 13 months suspension and subsequent restoration to duty, went 
even further in the matter of requiring the accuser to face the accused. 
He said: 


The Government should take action against those who 
cause others untold suffering and do a disservice to their 
Government by giving maliciously false information. I say 
this not in a spirit of vindictiveness, but because I think 
a deterrent against this worst type of slander is badly needed. 

The security program has, unfortunately, served in many 
cases as an open invitation to malicious accusers and vicious 
gossips, to do harm to anyone they may dislike, without fear 
of punishment. 

* his invitation to make wild and unfounded charges 
without having to face the person accused, or to testify 
under oath, or to subject themselves to civil or criminal 
slander actions, has put a premium on evil. 

The need for professional, paid informers of proven relia- 
bility does not justify the use of unreliable information from 
unreliable informers whose backgrounds and motives have 4 
not been thoroughly checked. The Government, in its zeal 4 
to solicit truthful and factual information concerning pos- is 
sible subversives and security risks, should be just as m 
in discouraging the slanderer who had done so much damage 
to the security program and to Government service in 
general. 
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Another Government employee who had been suspended and sub- 
sequently restored to duty, Mrs. Beatrice Murphy Campbell,” re- 2 
lated her story to the committee and recommended that— 


The accused should have a right to face his accusers; not 
only because it is a great American principle, but because if 
this is not done, wild and unfounded charges will continually 
be made to tear a person’s reputation to shreds—and all the 
clearances in the world cannot wipe out the harm which has 
been done. 

There is also the psychological reaction, the doubt re- 
maining in one’s *4 as to which one of his friends broke 
bread with him in the morning and betrayed him before 
nightfall. A searching in the eyes of former associates, with 
the question “Was it you?” which inhibits one’s future re- 
lationships with the rest of the world. You are afraid to 
trust anyone because you don’t know which one doesn’t de- 
serve it. 

Most important of all, the accused has a legal right to finan- 
cial redress if the accusation is proved false. ‘The laws of 
libel and slander should apply in security cases, and the em- 
ployee should be allowed to sue in open court to recover 
some of the financial loss the accusation brought upon him. 


%! Record, pt. I, pp. 620-621. 
® Record, pt. Í, Pp. 504-605, 
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A communication * in the committee’s hearings recommended that— 


No person should be dismissed, or even suspended, as a 
security risk until after he has been given an opportunity to 
appear before an impartial board of review and confront his 
accuser whose identity shall be made known to him. Al- 
ready too many brilliant civil-service careers have been 
dashed to bits by unknown accusers who, more likely than 


not, carried a personal grudge against the person they un- 
fairly accused. 


4. QUALIFICATIONS OF SECURITY OFFICERS 


There have been complaints that the security program under 
Executive Order 10450 has scattered the responsibility throughout 
the many agencies and their field offices and thus tended to place key 
security decisions in the hands of basically unqualified people, petty 
individuals with “cop” complexes. 

Carelessness has played its part. Witness the grave injustice done 
to Prof. Alfred H. Kelley of Wayne University After the Army had 
completely cleared Dr. Kelley, Secretary of the Army Wilber Brucker 


was asked if the mistake had been made down the line somewhere, 
and he replied— 


Yes, that is the way it happened down the line in the 
field, an enlisted man in abstracting a record of counterintelli- 
gence information, put the reverse information upon some- 


thing, and it was done, I think, carelessly, I think, and 
improperly. 


A general observation about the operation of the security program 


by the existing staff of security officers was given by a witness, Mr. 
Maslow: * 


iw 


x 


I cannot conceal from you, however, our feeling that the 
employee security program as administered today, is a con- 
fused and inconsistent program, often arbitrary, often work- 
ing injustice, administered by security officers who, while 
they may be skilled in investigative work, have very little 
sophistication in evaluation. The result is a grinding out 
of mechanical verdicts, one after another, based on the rigid 
application of vague and sometimes irrelevant criteria. 


Former Solicitor General Philip B. Perlman * contended that the 


administration of the Executive Order in too many, but fortunately 
not all of the agencies has been— 


Delegated to incompetent, unqualified, biased or politi- 
cally motivated officials. 


W 
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Asked concerning the immense power placed in the hands of the 
various security officers, former Senator Harry P. Cain ™ stated: — 


This program of necessity has grown so rapidly that many 
charges have been preferred that never should have been 
committed to paper in the first place. This covers a lack 
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of experience and anxiety and fear about the Communist 
conspiracy. 

I like to say this because I know it to be true; That se- 
curity officers are getting better all the time in what I con- 
sider to be the most difficult field that any man could follow. 

But when you have got to start looking into somebody 
else’s head and heart, you had better recognize your own 
limitations and how little you really know. 


The Civil Service Commission’s Departmental Circular No. 743,° 
on the Qualifications Standards for Personnel Security Officer 
Positions, sets high standards. The problem is how the actual ap- 
pointees come within the qualifications given. 

Mr. Cain ® expressed surprise at the reluctance of people highly 
placed to admit errors in attitudes and practices which were to be 
expected, adding: 


It was obvious from the beginning that to impose 10450 
would require a character of knowledge and competence that 
was not to be found in sufficient quantity; and that in con- 
sequence lots of people were going to suffer unnecessarily. 

here has been an attempt to hide from or ignore that 
suffering by an unwillingness to admit to it as existing in 
ways and degrees that only to an infinitesimal degree we have 


stated. 
And later, Mr. Cain ® said: 


When we consider the number of individuals who have been 
cleared and restored to duty by hearing boards, we must 
remain convinced that too many security officers have been 
overzealous and much too limited in their knowledge to do a 
competent or reasonable job. 


Mr. Cain ™ also made a sage observation about the handling of 
cases: 


If those who manage the adjudications will only treat the 
accused as they would seek to be treated, the resulting 
processes would become much more effective and rapid. 


Former Solicitor General Philip B. Perlman * made reference to the 
authority of department heads to make summary suspensions without 
pay and the delegating of that authority downward to persons whose 
qualifications are not defined in the order. 

The importance of integrity, fairness, and judicial temperament 
in the security officer and his staff and for unbiased handling of cases 
is testified to by one witness who stated: 


In evaluation of a full field investigation you have in your 
possession the future of an individual. You have their 
character, their reputation, everything. 


% Record, pt. I, pp. 63-65. 
® Record, pt. I, p. 66. 
* Record, pt. I, p. 72. 
* Record, pt. I, p. 75. 
% Record, pt. I, p. 113. 
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And went on to give his view as to the proper approach in evalu- 


ating an employee file to be “to look at both sides of the story,” 
continuing: 


* * * both against them and any favorable testimony; 
what positions did they hold; how many people gave deroga- 
tory information; what type of derogatory information; 
what the relationship; the length of time, how old is this 
derogatory information ; what position does the person hold in 
Government today; is it sensitive or is it not; is this type of 
information material to the matter. 


A witness “ from one agency stated that there is no reason why we 


cannot catch the guilty and at the same time protect the innocent, 
adding: 


The fact that a security officer can point to so many un- 
deniable security risks as having been detected does not 
prove that he has executed his job as he should have. 

If he cannot also show that he has also protected the 


innocent, then he must be replaced and someone found who 
can perform both functions. 


Mr. Lauterstein of the American Veterans Committee “ stated: 


Then there is the security officer or agency official who 
would like to make a showing as to how many security risks 
he has gotten rid of. He can be reasonably certain, and the 
figures bear him out, that many who are suspended without 
pay eventually resign. They have no other economic alterna- 
tive. 

ok * * * * 


If suspensions without pay are eliminated as a matter of 
Government policy, there is little doubt that this will reduce 
the indiscriminate bringing of half-baked charges on flimsy 
or no evidence, will expedite hearings, and will give the de- 


fendant the minimal financial security necessary to defend 
himself. 


The Chairman of the Civil Service Commission, Mr. Philip Young ® 
testified that— 


Certain security officer positions are in the competitive 
service and certain ones are in the excepted service. 


* * * * * 


There are 67 security officers today in Government, of 


whom 34 are in the excepted service, and 33 are in the com- 
petitive service, 


The list of departments and agencies denoting which security officers 


are in the excepted and which in the competitive category appears in 
the record: * 


Civil Service Commission Departmental Circular No. 743” of 
February 24, 1954, covers the subject of “Qualifications standards 


% Record, pt. I. p. 172. 
% Record, pt. I, p. 267. 
% Record, pt. I, p. 386. 
% Record, pt. I, pp. 386-388. 
* Record, pt. I, pp. 388-391. 
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for personnel security officer positions, GS—080, grades GS-11 through 
GS-15” and appears in the record. 

As to the security officers in the excepted service, Mr. Young 
testified :* 


We have no mandatory authority and have no right to 
hold up any such appointment or to say that the man does 
or does not fit on the basis of those qualifications. 


But, Mr. Young explained: 


We urged these agencies where they had them in excepted 
appointments, to use the same standards as guidelines. But, 
of course, we have no mandatory authority and have no right 
to hold up any such appointment or to say that the man 
does not fit on the basis of those qualifications. 


_ Asked about the status of Mr. John Glen Cassity, security officer 
in the Department of Agriculture, where the Ladejinsky case was 
handled, Mr. Young ” replied: 


In the case of Cassity, he is in a classified position in the 
competitive service. Yes, we passed on Mr. Cassity’s quali- 
fications in the Civil Service Commission. 

It was testified that! the inspection of the Small Business Administra- 
tion by a representative of the Civil Service Commission consisted of 
his sitting at the desk of the Director of Compliance and Security of 
the Small Business Administration and discussing the matter. No 
interrogation of other employees in the security setup was made. 

Despite this, the Administrator of the Small Business Admin- 
istration sent an office memorandum ? to regional and Washington 
office directors on June 16, 1955, stating that the Office of Compliance 
and security— 


* * * is being conducted efficiently, and we have been told 
that its operation is one of the best in any Federal Govern- 
ment department. 


Asked concerning the Civil Service Commission appraisal of the 
Small Business Administration’s security program, Mr. Philip Young °? 
stated: 

I was not entirely satisfied with it, inasmuch as it was 
made prior to the time that your committee started to 
investigate the Small Business Administration. 

As a result of the investigative work and the thoroughness 
with which you..have attacked this problem in the Small 
Business Administration, I have notified Mr, Barnes that we 
are going to make a reappraisal of the security program of 
the Small Business Administration, so that I have not taken 
any action with respect to the old report which was made by 
Mr. Houston. 

Asked to supply a copy of the old report by Mr. Houston, Mr. 
Young * said: 

Those security reports have not been made available to 
anyone outside of the Civil Service Commission. They serve 

% Record, pt. I, p. 689. 
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as a basis for our reports to the National Security Council, 
and I would have to respectfully refuse to furnish it to the 
committee. 


Mr. John Phelps,’ Secretary, Scientists Committee on Loyalty and 
Security, Federation of American Scientists, stated: 


Security officers should be especially selected and equipped 
for their jobs. It is clear that these men wield great power 
over the lives and careers of individuals and carry a large 
part of the responsibility for protecting us against espionage. 
There is evidence that security jobs frequently fall to 
administrators with no special qualifications. The functions 
of a security officer should be recognizably distinct from 
those of the regular personnel officer. 


When Mr. Abraham Chasanow ê appeared before the committee 
he criticized the security program first as to the abuse of same by 
Government officials and secondly as to the lack of qualifications of 
the officials handling the program, saying: 


I think the security program has been abused by many 
Government officials. 1 think some officials have been using 
the security program as a means of showing that they are 
more patriotic than the rest by issuing more charges and 
suspending more employees than other officials. 1 think 
some officials have used the security program as a means of 
getting rid of employees against whom they are prejudiced. 

* * * + * 


I think the security program has been administered by too 
many officials who lack the necessary qualifications to de- 
termine who is a security risk. The branding of a person as a 
security risk is much too serious a matter to be entrusted to 
anyone. The kind of charge which is so frequently made is 
a clear indication of the inability of many officials involved 
in the program to distinguish between fact and fiction, evi- 
dence and rumor, sense and nonsense. 


At another point in his testimony, Mr. Chasanow said: 


I think the investigation should be made only by specially 
trained and well qualified investigators, such as FBI agents 
experienced in such matters, and the evaluation of the 
charges should be made only by others equally well qualified. 


In an article in the February 12, 1954, issue of the U. S. News & 
World Report, which was placed in the record, Mr. Scott McLeod,’ 
Administrator, Bureau of Security and Consular Affairs, Department 
of State stated that one of the great difficulties in the security program 
was trying to find trained evaluators, adding: 


It’s most difficult to find trained people because the field 
has had such a short history that nobody is really an expert 
in it. This business of —— —“ as to security 
—* was only formally: established in 1947, What you 

ave to do is get somebody of reasonably good judgment 


§ Record, pt. I, p. 910. 
* Record, pt. I, pp. 621-630. 
7 Record, pt. I, p. 661. 
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and train him according to the standards as presently set up. 
There is certainly protection against the kind of bad judg- 
ment which attaches importance to uninvestigated informa- 
tion, no matter what it might be. Too many people must 
review it. 

The question arises with respect to what do you do with 
uninvestigated information? What do you do with an 
anonymous letter? What do you do with a rumor? Do 
you ignore it? Do you forget it? Do you hide it, or do you 
try to find out whether it’s true or not? Instead of ignoring 
the information, we have adopted the policy now of trying 
to prove or disprove it. If you can’t prove it, then you can’t 
attach any significance to it. 


A member of the Senate Armed Services Committee at the time 
hearings ê were being held on the proposals that resulted in the 
adoption of Public Law 733, indicated his misgivings concerning the 
discretion given to Department and Agency heads and their security 
officers, without right of appeal outside the department or agency, 
saying: 

What check do you have on this suspending officer, who is a 
human being, subject to the prejudices of human beings, if he 
wants to follow a course of action of taking it out on some- 
body? He says, “You are fired.” The man asks, “What 
for?” “I think you are a bad security risk.”’ 

He gives him a hearing in his office, listens politely, and 
when he gets through presenting evidence that certainly 
should return him to his job, the officer says, “I am of the 
same opinion still—you are through.” 

Now, what check have you got on arbitrary and dis- 
cretionary power being exercised by the heads of departments 
around here when we know from the studies we have made 
of military justice during the war that we had some officers 
who expressed pretty arbitrary power, so bad that we had to 
age some bonis after the war to clean up their mis- 
takes. 


Some dismissed employees have not even been given the chance to 
state their story and to have it listened to “politely” as the Senator 
envisaged. The Department of Commerce, prior to the issuance of 
Executive Order 10450 had summary authority to dismiss under an 
appropriation rider, similar to that previously given the State Depart- 
ment by appropriation rider and the military services under Public 
Law 808. It used this authority to dismiss an employee who pre- 
sented his case to the committee. The witness testified of his rela- 
tions with the security officer in the Department of Commerce: 


Mere mention by me of my previous loyalty clearance 
evoked a storm from Colonel Smith. He began to wave his 
arms and to shout at me, shouting that he did not want to 
talk to me, that I did not know what I was talking about, 
that I didn’t know the difference between loyalty and secu- 
rity, and continued in that vein for some time. 


* Hearings, H. R. 7439, Senate Armed Services Committee, Summary Suspension Civilian Government 
Employees, July 20, 21, 1950. 
* Record, pt. I, pp. 531-542, 
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A similar instance involving the Commerce Department and this 
same security officer is recorded in the hearings of another Senate 
committee.” 

In a generally nonsensitive agency, and dealing with an employee 
working on nonsensitive work, the then security officer for the De- 
partment of Commerce was clearly out of his element. It might be 
stated that the Commerce Department’s security officer did not confine 
his surliness to employees he dismissed, but even saved some of his 
rudeness for investigators for the subcommittee who called upon him. 

An efficient, fair, and effective security system demands the bighest 
trained personnel for its administration. 

In his first State of the Union Message the President said, “We 
shall continue to ferret out and destroy Communist subversion” 
adding, “We shall, in the process, carefully preserve our traditions 
and the basic rights of our citizens.” There is evidence that the 
administration of the President’s Executive Order No. 10450 has 
failed to meet this objective. 

Procedures under the security system, like those of any other 
program can be expected to operate only in proportion to the ability 
and type of individual responsible for its administration. Therefore, 
the selection of the personnel security officer is of paramount im- 
portance. This applies particularly in regard to clearance procedures 
where the personnel security officer is charged not only with the 
‘physical” security, but also with the more hazardous task of 
evaluating all available information concerning the employee or the 
applicant. 

The personnel security officer should be a most carefully selected 
and trained person. Not only because of the tremendous power he 
wields over the lives and careers, both present and future, of indi- 
viduals, but also because of the vague, general, and indeterminate 
elements of the Executive Order No. 10450, expecially the security 
risk criteria. Therefore, in reaching a fair determination it is neces- 
sary for those engaged in the security program to be persons pro- 
fessionally trained and competent in several fields. This should 
include a thorough knowledge of the current national internal security 
problem; he should also be versed in law, political science, psychology, 
philosophy, history, and a general knowledge of subversive organiza- 
tions and their methods of operation or be familiar with the various 
sources of information regarding such organizations and their activities. 

The personnel security officer holds an unenviable position, not only 
because of his task, but very often he is looked upon by other employ- 
ees as somewhat less than competent. He is further handicapped 
because of the lack of unification, coordination, or system in the 
Government security field. There appears to have been little effort 
to consider the security problem in its totality. Each department 
and agency has its individual interpretation of Public Law 733, 81st 
Congress, and Executive Order No. 10450, with some cases giving 
evidence of different and often conflicting basic objectives in view. 
The nature of the charges which are so frequently made is a clear 

indication of the inability of many officials involved in the program 
to distinguish between fact and fiction, evidence and rumor, sense and 
nonsense. This has also been abundantly evidenced by the large 


® Hearings, Subcommittee on Constitutional Rights, Senate Committee on the Judiciary, “Security and 
Constitutional Rights” pursuant to S. Res. 94, 1955. Re: Rudolph F. Gentsch, p. 672. 
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amounts: paid out as compensation to restored suspended personnel 
and by the security cases publicized in recent months. 

Many of the personnel security officers reached their positions via 
the FBI or the intelligence or counterintelligence in the military 
service. These men, on the whole, should be as well qualified as 
persons selected from the agency or from the outside. However, in 
this new field that deals with derogatory information concerning 
human beings, the individual’s civil liberties and his constitutional 
rights, maximal care should be exercised in securing the very best 
qualified person. 

Study of personnel security officers’ form 57 reveals that this position 
falls frequently to administrators or other employees with long 
Government experience but with no special qualifications or aptitude 
for the security work. They have no knowledge of our legal proce- 
dures and the traditional liberties or rights emanating from the Bill 
of Rights. 

The President urged that all Government cases be speedily processed 
in accordance with the provisions of Executive Order No. 10450 
which he issued April 27, 1953, to become effective 30 days later. 
There were approximately 2,469,640 Government employees at that 
time. Chairman Young of the United States Civil Service Commis- 
sion testified in July 1955 that all Government employee cases were 
current and that processing from then on would be only of applicants. 
Processing these cases in this period of time represents almost 5,000 
cases averaged per day, or more than 600 per hour in 8-hour days or 
10 per minute, not including those processed of applicants. This 
would be a herculean task for highly trained experienced security 
personnel. When it is considered that the personnel security officers 
and those assisting him were newly appointed it is not difficult to 
understand Chairman Young’s statement on the witness stand that 
it has been, “very confusing.” Tabulations presented to the investi- 
gating committees by departments and agency security personnel, as 
well as by Chairman Young, show the glaring and unfair advantage 
taken of Government employees. Security officials determine that 
an employee should be fired because of derogatory information con- 
cerning him and the employee is fired via any route except that pre- 
scribed by security procedure under Public Law 733 and Executive 
Order No. 10450. These security officials are accusers, jury, and 
executioners of the employee insofar as Government and industry 
employment is concerned. The card index in the Civil Service Com- 
mission bearing his name, labels him fired under the security program 
and the figures publicized include him as having been fired as a 
security risk. No security charge has been given him nor a chance 
toclear hisrecord. Isit any wonder that some ask, ‘‘Is this America?”’ 
There is good reason for Phillip L. Graham’s (publisher of the Wash- 
ington Post & Times Herald) statement, that the security program 
is the largest abuse of freedom of a domestic origin we have today. 
These programs, “simply fail to acknowledge the dignity of the 
individual,” it is “difficult to support freedom unless we attribute 
great importance to the dignity of each and every individual.” 

Meticulous care should be exercised in selecting personnel security 
officers and others engaged in security work. The publicized cases 
involving public apologies to suspended employees and others by the 
Secretary of the Army are positive indications that corrections are 
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needed in the coordination and administration of the security program 
of this department. This is the department whose personnel security 
officer was recently mentioned with the 49 years of Government 
service. It is difficult to imagine greater inefficiency and almost 
callous disregard of an individual’s rights than was exhibited by this 


——— in the Dr. Kelly case. Secretary Brucker said in his» 
pu 


lic apology to Dr. Kelly that the evaluation of the information 
was “improperly and carelessly performed.” 


Secretary Brucker also reversed his department’s security decision . 


and granted an honorable discharge to former Ist Lt. Walter K. 
Novak of Clio, Mich., in a “guilt by kinship” case. As of June 30, 
1955, this department’s security personnel suspended 114 employees 
and paid them reimbursement salaries totaling $286,267.45. This 
clearly indicates gross inefficiency and waste in manpower as well as 
money in the administration of the security program by this depart- 
ment. 

Secretary Brucker has recognized this inefficiency and waste by 
ordering all persons associated with the department’s personnel se- 
curity program to be trained in intelligence. If already trained in 
intelligence they are to take refresher courses. Secretary Brucker is 
also ordering a stiff new set of standards, that includes the ability to 
demonstrate “good judgment” for the security personnel. 

Secretary Benson of the Agriculture Department assumed full 
responsibility for the actions by his security personnel when he asked 
to appear before the subcommittee in their stead. It is reported that 
the appointment of his personnel security officer was blocked by the 
Civil Service Commission before the Commission later found him 
— and eligible for the position and the report further states 
t —— it was necessary to handle the matter ‘front-office-to-front- 
office.” 

The Wolf Ladejinsky case is perhaps the most absurd security case 
that has been publicized. Senator Humphrey in an interview stated, 
“those responsible” for Ladejinsky’s ouster ‘‘should be called to task 
because tbey have shown immaturity of judgment. * * * they acted 
in haste.” Until his present appointment, the personnel security 
officer of this department was a ‘“‘project manager” with the FOA. 
According to his form 57, he holds a B. A. degree and was expecting 
an LL. B. degree in January 1955. Otherwise the form indicates 
very little that would rn kini for the position of personnel security 
officer of a large department that is the fourth largest in number of 
employees and one that, excepting the Defense Department, paid out 
the next largest sum to compensate restored suspended employees. 

This personnel security officer, as well as the Secretary’s aid, who 
had played an important part in the Ladejinsky case have been good 
friends of long standing of the Secretary. 

In his revised security regulations dated August 19, 1955, Secretary 
Benson has appointed a “security committee.” This committee 
shall review and make recommendations in all security cases in which 
adverse action has been proposed. It sball be responsible for a con- 
tinuing study of all phases of the security program. This action 
followed closely the amateurish and aa 
Ladejinsky case. 

Another interesting case involves the third largest department, in 
number of employees, excluding the Defense Department. Form 57 
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of this personnel security officer records an LL. B. degree and many 
years in the private practice of law. He was brought in from outside 
the Government and appointed Assistant to the Secretary and per- 
sonnel security officer for the department, April 1, 1954. Just prior 
to this date his Form 57 indicates that he handled various cases as 
consultant involving foreign clients, litigation over an English estate, 
New York representative for foreign corporations and managed his 
own western grain farm supervising no employees. This security 
officer left a part-time legal practice in which he states he made $15,000 

er annum to accept the Department position at $12,000 per annum. 

his Department is now studying the petition of a former employee 
for reopening his case, which was marked closed 15 months ago. The 
former employee has identified and obtained an affidavit from the 
anonymous informer who gave the principal evidence that resulted 
in his termination as a security risk. The Security Hearing Board 
members that heard his case have also requested reopening of the 
case. The anonymous informer was a subordinate of the former 
employee and states in her affidavit that she never intended to convey 
the impression concerning the former employee that was used in the 
hearing. This brings out the importance of the accuser being required 
to face the accused and be cross-examined at hearings. If subpena 
power was authorized for informers, many cases would never reach 
the hearing stage and many that did go to a hearing would be cleared 
by the process of examination and cross-examination of the informers. 

The personnel security officer of one of the agencies was brought in 
from outside the Government, September 10, 1953. His form 57 
indicates that prior to September 10, 1953, he was assistant manager 
of the C & M department of the Richfield Oil Co., Los Angeles, Calif. 
He described his work as planning and supervision of all types of oil 
marketing facilities, warehouses, bulk storage plants, service stations, 
and miscellaneous buildings. Prior to this work he manufactured 
rubber tile, mats, etc. He was in the United States Navy, with an 
aireraft equipment. company, engaged in lumber and shipping, in 
1933 and 1934 various activities concerning mechanical equipment, 
and 1927-33 he was a commission agent and prior to this he was an 
independent oil operator. 

In still another case an employee of one agency was named personnel 
security officer October 21, 1953. He held positions after January 17, 
1950, as an investigator and examiner. Prior to 1950 he was self- 
employed as a broker and appraiser of diamonds and other jewelry. 
Before this self-employment, July 1946, he had been a clerk from 1933 
until 1942 when he was made an investigator with the Fourth United 
States Civil Service Region. This personnel security officer holds a 
Ph. B. degree. 

The last case to be presented is that of a personnel security officer 
of one of the agencies, a man who has been in Government since 1917. 
All of this service has been with one agency except for about a year 
he was with another agency. He started out as an examiner of 
Accounts and in 1936 he was appointed acting chief accountant and 
after about a year was made chief accountant, the position he now 
holds in addition to being personnel security officer to which he was 
appointed June 4, 1953. This man was also named chairman of the 
Loyalty Board under Executive Order No. 9835. There is apparently 
no question about this man being an efficient employee in his position 
as an auditor and accountant, but his 57 shows 12 years of public and 
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private schools and courses comparable with present high school, also 
a 2-year accounting course. Here is a faithful public servant, now 
70 years of age this past October but his training has been solely in 
accountancy and auditing work, no degrees or qualifications for s 
personnel security officer. 

The personnel security officer is the cornerstone of our Nation’s 
effort to remain strong and free. The employee is entitled to fair 
and impartial treatment, the right to be judged competently and 
fairly on his qualifications. Some personnel security officers fail to 
stop a thin or hollow case but prefer to let it go to a Security Hearing 
Board. This is substantiated by the results of a legal aid group in 
Washington, D. C., whose volunteer lawyers appeared with suspended 
employees before Security Hearing Boards and won every case. Also 
the very large amount of money spent by the Government to com- 
pensate suspended employees who were cleared and restored to their 

ositions attest to the unnecessary inefficiency and waste resulting 
Bea unqualified persons holding personnel security offices and other 
security positions in the departments aid agencies of the Government. 

Chief Justice Earl Warren, writing in Fortune magazine, payment 
for which article Chief Justice Warren donated to the Legal Aid 
Society, called for ‘‘constant and imaginative application” of the 
Bill of Rights to “new situations” arising in the atomic age. “Must 
a Nation that is now the strongest in the world demand, for its own 
further strength and security, a sacrifice by its own citizens of their 
ancient liberties?” he asked. ‘This problem haunts the work of the 
courts these days,” he said. ‘But the Constitution exists for the 
individual as well as for the Nation. I believe it will prove itself 
adaptable to this new challenge.” 

Former Senator Harry P. Cain, in an article written for Coronet 
magazine, likened the methods used in the present Government 
security investigations to those in Nazi Germany and Communist 
Russia. Senator Cain, who is now a Republican member of the 
Subversive Activities Control Board and has been one of the most 
outspoken critics of the Government security program, outlined a 
plan he said would go a long way toward counteracting the “Slipshod” 
and “Hysterical” methods now being used. 

David Lawrence, who has usually been critical of attacks on the 
security program, called upon the administration to provide a central 
appeal procedure in its program. Many outstanding conservatives 
who have defended the administration’s security program are now 
apprehensive of the dangers in badly conceived and badly adminis- 
tered security measures. 

A program or system, be it security or others, will be operative only 
in proportion to the skill and qualifications of those charged with its 
administration. The background of those engaged in the coordima- 
tion and administration of the security program should include a 
sound and wide knowledge of the theoretical advance and practice of 
communism and an equal knowledge and understanding of our Con- 
stitution, its Bill of Rights, the movements which produced the 
Declaration of Independence and the history of the United States. 

There are no landmarks to guide those engaged in the security field, 
hence if they are to judge rightly, it is not enough that they be fair- 
minded. They must be able to judge human nature and also have 
an understanding of the varieties of human behavior and a good 
knowledge of the social movements in the United States. 
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Senator Olin D. Johnston who initiated the personnel security 
investigation when he became alarmed at the injustices to Govern- 
ment employees said: 


It is not working properly. It is not doing what it should 
to weed out Communists without hurting innocent people. 
I don’t want anyone to go to sleep in the field of communism 
investigation, but that’s no reason to go out with a slipshod 
program of security, and slander the good name of any citizen 
that’s employed by our Government. 


5. CONTAMINATED SECURITY FILES 


When the Chairman of the Civil Service Commission, Mr. Philip 
Young" appeared before the committee in March 1954 he was asked 
whether the number listed as separated received notices in writing as 
to the specific charges and as to the contents of the employees files. 
Mr. Young stated: 


As I said before, it may be that a very large part or some 
part of the total of those 383 either may have resigned volun- 
tarily or may have been discharged for reasons “other than 
those of a subversive character. 


Former Solicitor General Philip B. Perlman ° told the subcommittee: 


It seems impossible for any Government employee, once 
derogatory information of any character reaches his files, to 
obtain final and permanent clearance. 

Any charge or hearing, however innocent of wrongdoing 
the employee may be, produces a cloud which hangs perma- 
nently over the personnel record of the employee ‘and mili- 
tates against his chances of promotion or employment else- 
where, even in another place in the same Government. 


Even under the previous security program, pursuant to Executive 
Order 9835, though the individual charged with disloyalty had been 
cleared through the appeals process, and thus declared to be loyal, 
the old saying is recalled: 


“The moving finger writes; and, having writ, 
Moves on: nor all your piety nor wit. 

Shall lure it back to cancel half a line, 

Nor all your tears wash out a word of it.” 


For such an individual’s personnel and/or security file contained the 
notation that a full field investigation had been required in his case. 
When this person came up for promotion or transfer the file was there 
to haunt his record; cleared or not the next agency or a new superior 
could assume the right to re-judge the case all over 

When Mr. Ramspeck “ appeared before the House Appropriations 
Committee he succinctly stated the proposition: 


The mere fact that a man’s loyalty is questioned does not 
do him any good. [If it is decided that there is no question 
about his loyalty, the fact that you actually had a case 
involving him I think is very detrimental to him. 

" Record, pt. I, p. 1000. 


8 Record, pt. I, p. 111, 
u Hearings, Independent Offices Appropriations for 1953, p, 471. 
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The Chairman of the Civil Service Commission, Mr. Philip Young '* 
mentioned a figure as denoting ‘“‘the number of individual files or cases 
where there was subversive information contained’’, and was asked 
who would know, Mr. Young replied: 


The head of each department and agency, I would assume, 
would know whether or not he included that particular infor- 


mation when he made up his mind that that particular indi- 
vidual was to be terminated. 


Mrs. Beatrice Murphy Campbell © who testified at length as to her 
suspension and subsequent restoration to duty, stated: 


Couldn’t it be arranged so that an employee’s personnel 
folder reflects only the fact that he has been cleared and the 
damaging accusations, suspensions, and the like be made 
part of a separate record which would be kept in some central 
file, probably under the judicial branch of the Government, 
and produced only under conditions surrounded with the 
proper legal safeguards? 

My one desire after my suspension was not to have to walk 
back into the office and the building from which I had been 
so summarily ousted. It takes courage to face that kind of 
humiliation, but it takes 10 times more to return to the scene 
and resume life as if nothing had happened. But as the days 
and months went by, the bitter truth was forced upon me, 
that wherever in the Federal Government I might try to 
transfer, my personnel folder would follow me and the first 
thing any prospective superior would see upon opening my 
folder would be my suspension. 

The peculiarity of the human mind is such that clearance 
does not take away the stigma. This, added to the physical 
handicap, means that the brains and ability I would like to 
put at the service of my Government are kept in check and 
that the 3 or 4 civil-service registers which bear my name for 
jobs which would mean promotions are useless to me. 


The representative of the Government Printing Office ™ testified as 
to the disposition of security files that: 


The security files are kept in the Government Printing 
Office until requested by the Civil Service Commission. 


* a * * * 


They do not request it in many cases and we do send the 
file to the Commission. 


A representative of the General Accounting Office ” on the other 
hand stated: 


The security file, I might preface that by saying that our 
security investigations or full field investigations are done 
by the Civil Service Commission for us on a reimbursable 
basis. The reports that are submitted are the property of 
the Investigation Division of the Civil Service Commission 
and when the report is submitted they remain in our posses- 


4 Record, pt. I, p. 994. 

% Record, pt. I, pp. 594-605. 
1¢ Record, pt. IT, p. 1069. 

17 Record, pt. Il, p. 1075. 
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sion as long as the employee is employed. When the em- 
ployee leaves our employment the file is returned to the 
Civil Service Commission, Investigation Division. 


The Federal Trade Commission ™ advised that: 


In compliance with the regulations of the Civil Service 
Commission (ch. 1-2-5, Federal Personnel Manual), investi- 
gational files furnished to this agency by the Civil Service 
Commission are returned to the Civil Service Commission 
when the employee is separated for any reason. 


Even the personnel file of the employee leaving an agency has an 
indication if any investigation has been made under Executive Order 
No. 10450. The director of personnel of the General Accounting 
Office ” testified: 


There is a reference in the personnel file indicating that 
the case was handled under 10450. 


Asked if this would be true of cases of resignation as well as termina- 
tion, the director of personnel for the General Accounting Office 
replied: 


That would be true of any case in which we had a full field 
investigation which disclosed questionable information upon 
which basis an adverse action was taken by our office. 


Explaining the handling of the personnel folder and the reference 
to Executive Order 10450, the director stated: 


There is no reference whatever made in any personnel 
record in the General Accounting Office that there is in 
existence anywhere, remotely, anything specifying the de- 
rogatory information. There is a reference however in each 
personnel folder for each case we process under Executive 
Order 10450 regardless of how it is disposed of, that it was 
processed under Executive Order 10450. 

The reason for that is that only a very small number of 
people in the General Accounting Office are permitted to see 
a security file. The personnel folders are handled by a 
number of people, as they pass through various hands. So 
we don’t wish to make any disclosure, ‘but mere ly to identify 
it was processed as a 10450 case. The file discloses that an 
employee has met the security requirements of Executive 
Order No. 10450. If the issue of security is involved in a 
case when an employee leaves the Office, appropriate refer- 
ence is made in his file, without identifying the nature of the 
derogatory information to Executive Order No. 10450. ‘This 
reference should be sufficient to invite an investigation by 
anyone who is considering employing the person concerned. 


The security officer of the National Advisory Committee for 
Aeronautics stated that some security files are returned to the Civil 
Service Commission. He explained: 

The security file that is maintained in our office of course 
includes internal correspondence. That is not returned to 
the Civil Service Commission. The instructions from the 





1è Record, pt. II, p. 1063. 
1% Record, pt. II, p. 1077. 

















a 
f 
Š 
& 
£ 
$ 
























FEDERAL EMPLOYEES’ SECURITY PROGRAM 


Civil Service Commission require the return to the Civil 
Servive Commission of all investigative reports, all inter- 
rogatories, and all hearings, transcript of hearings. 

There are minor exceptions to that. Actually the instruc- 
tions require the return of the file to the Civil Service Com- 
mission only when it was originally received from or through 
the Civil Service Commission. 

But he explained that the policy was to return to the Civil Service 
Commission just those security files that originally came to them 
from or through the Civil Service Commission. 


6. A New Bopy or CrimMInAL ADMINISTRATIVE LAW 


“The Constitution of the United States makes no specific provision 
for administrative legislation, nor for the administrative determina- 
tion of cases,”’ according to Professor Robert A. Maurer.” He states 
further: 


The necessary adjustment of new governmental machinery 
to complex social and industrial conditions has been made by 
our legislatures. The adjustment of this new machinery and 
new regulatory methods of control to the American constitu- 
tional system has been made by the courts. The result is a 
rather complicated and in some respects an incongruous 
system in which the practical necessities of government have 
been given recognition, but in which the fundamentals of 
American constitutional law have been preserved. 

In administrative offices and agencies now existing there 
is found an admixture of law -making, law-enforcement, and 
law-interpretation—legislative, executive, and judic vial 
functions. 

* * x * * 


Strict constitutional limitations have been modified and 
have been adapted by judicial decisions to the practical 
necessities of government in a highly complex society. 

As has been pointed out by Professor Brown,” there are some 
situations where administrative machinery of government attempts 
to exercise the quasi-criminal function of imposing penalties and 
forfeitures. 

In discussing the case of Dr. Peters, Attorney Thurman Arnold,” 
who argued the case in the Supreme Court, commented that: 


A badge of infamy was pinned on him, much worse than 
a minor criminal sentence, by a process which violates ever y 
ideal of a fair trial. 


And again, commented Mr. Arnold: * 


When the Government stops being a personnel manager, 
in a rational sense, then they have gone into the business of 
penalizing people. 


X “Cases and Other Materials on Administrative Law.” 


% “Administrative Commissions and the Judicial Power”, 19 Minn. L. Rev. 261, 276. 
2 Record, pt. I, p. 366. 
% Record, pt. I, p. 367. 
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While mere dismissal of a Government employee does not neces- 
sarily constitute punishment, it was held in the Lovett case * that a 
legislative act purporting to bar three specificaily named Federal 
employ ees from any future Government service was a “punishment” 
imposed upon a congressional finding of guilt without benetit 
of a judicial trial, and was therefore invalid as a bill of attainder 
which is specifically prohibited by the Federal Constitution. 

Yet, not only does the Civil Service Commission follow the policy 
of “flagging” individuals classified as security risks (although they 
may have been terminated under regular Civil Service procedures) 
but there have been cases of debarment of persons from future 
Federal employment. 

The question arises as to whether the Congress intended to author- 
ize a system of quasi-criminal administrative law as it has in so many 
civil administrative matters. And further, do the practical necessities 
of government dictate the building up of quasi-criminal administrative 
law be it ever so incongruous or complicated. 

Senator Thomas C. Henning, Jr., stated in an address before the 
Lawyers Association of St, Louis, on November 3, 1955: 


The administrative innovations, in their newest develop- 
ment, decisively deviate from our legal traditions. The use 
of undisclosed witnesses in security hearings who cannot be 
confronted or cross-examined; the shifting of the burden of 
proof to the accused (which is tantamount to a presumption 
of guilt); the doctrines of guilt by association, guilt by 
friendship and guilt by kinship—-these are some of the strange 
aspects of the growing new body of law. If fulty accepted 
and consistently followed, they may destroy our civil 
liberties and, in fact, nullify the protective clauses of the 
Constitution. The application of such doctrines tending 
to make the Bill of Rights a simulacrum of right, can result 
only in the subversion of democracy and the destruction of 
the spirit of our country. 

Considering the far-reaching and dangerous implications 
of these new “legal practices, why is it that the discussion 
of this trend is not more w idespread and that more people 
are not deeply concerned? In a country with our traditions, 
this lack of keener interest cannot be accidental. In my 
opinion it derives from our failure to evaluate in technical 
traditional terms the significance of these novel and undemo- 
cratic doctrines within the framework of our legal system. 
Into what part of our law do they fall? The answer is 
that they belong to a new branch of law which I would call 
administrative criminal law and which appears incompatible 
with the Anglo-Saxon ideas of justice, at least as we have 
known them in the past. 


In the Baily v. Richardson * case which was left to stand because 
the Supreme Court * divided 4 and 4 plaintiff argued that she was 
protected by the due process clause of the fifth amendment of the 
United States Constitution, the Court merely said that Government 
employment is not property.” And plaintiff’s claim that the dismissal 

* U.S. v. Lovett, 328 U. S. 303. 
3 182 F, 2d 46 (D. C. 1950). 


26 341 U. S. 918. 
2 See Parker v. Lester, 227 F. 2d 708, 
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required a jury trial was answered by the Court’s assertion that this 
was not a criminal prosecution and therefore the guaranties of the 
sixth amendment did not apply. 

There are those, however, who feel that no rigid system rivaling 
the courts can or should be built because a jurisprudence of security 
cannot be formulated. Enlarging on this theme a witness * stated: 


There is all the difference in the world between the due 
rocess of a judicial system and the essential elements of 
airness that we seek in an employee loyalty system. Those 

two objectives are often confused—confused not only by the 
public but by those who administer the system, so that what 
began as a program for personnel management has developed 
into a program of adjudication and the two functions are 
thus intermingled with the result that each is misused. 


We don’t think that a truly judicial or adjudicative system 


: can be worked out in a security program, for the following fa 
F reasons: ] i 551 bs 
J The first and the obvious one is, that under a judicial * 
system—a criminal system—the crimes are meticulously de- if) 
BA fined. Under our security program, the administrators are s) 
j looking for something vague, something often described as ⸗ 
sympathetic association with Communists or those suspected 4 
$ of Communist inclinations, or in fact those with Commu- —* 

nist tinges. i 
There is all the difference in the world, therefore, in a * 
system where you seek to establish whether a particular crime * 
was committed or a particular act was done and a security tee 
system which at best is nothing but an informed estimate. 47 
Some might even call it a guess, as to how an employee will ; 
behave in the future. There is all the difference in the world 125 
between a hearing which seeks to assess whether a particular i 


act has been done and a hearing which seeks to guess how an 
employee will behave in the future. 

Another great difference between the two systems is in the 
burden of proof. One of the prides of our judicial system is, 
that in the administration of our criminal law, all reasonable 
doubts are resolved in favor of the defendant. The basic 
premise of that system is that it is better for 10 men to es- 
cape—10 guilty men to escape—than for 1 innocent man to 
be convicted. The security program works on completely 
different premise. There, the employee who has been served 
with a charge is, in effect, presumed guilty unless he can prove 
that his employment is death consistent with the national 
interest. 

The third difference is that in any type of judicial hearing, 
or any type of adninistrative hearing now governed by the 
Administrative Procedures Act, the hearers of fact—the 
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tribunal—must decide the case upon the record before them. 
That is not the requirement under the security program. 
Very often, evidence is withheld from the accused and his 
counsel, and oftentimes the board itself, the ultimate tribu- 
nal, is not in a position to assess fully the evidence that has 
been given to it ex parte, as the Peters case demonstrates. 


% Will Maslow—Record, pt. I, pp. 515-516, 
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Finally, you must appreciate the vast immensity of this 
program, this employees security program, as compared with 
any judicial system. Ten million persons, one-sixth of our 
adult working populaton, are now directly affected by one or 
another phase of our security programs. 

x * J * 


There is quite a difference in administering a judicial 
system where you have a few cases and can give each case the 
attention it requires, and administering a program where you 
had to build up 10 million dossiers, 


The Supreme Court of the United States, however, stated in the case 
of Dr. John P. Peters,” arising under Executive Order 9835, that: 


While loyalty proceedings may not involve the imposition 
of criminal sanctions, the limitation on the Board’s review 
power to adverse determinations was in keeping with the 
deeply rooted principle of criminal law that a verdict of guilty 
is appealable while a verdict of acquittal is not. This safe- 
guard was one of the few, and perhaps one of the most im- 
portant, afforded an accused employee under the order. 


7. Use or THE POLYGRAPH OR LIE DETECTOR 


Complaints were made informally to the staff of the committee as to 
abuses in the use of the polygraph or lie detector in the security 
program. Certain very sensitive agencies not only have used the 
polygraph on their current employees but require full polygraph test 
on all applicants for positions before they report for work. The most 

sensitive of agencies are reluctant to discuss the matter publicly, 
which is understandable. The abuses complained of were relayed to 
these agencies and they contend that same happened in the earlier 
days of “the use of the polygraph and that as of now there is no cause 
for complaint. 

The polygraph, based on the principle that a person taking the test 
will have his blood pressure rise upon telling a lie to a crucial question, 
is not infallable. Nor are there too many competent operators. 
Recently one of the leaders in this new science claimed that relatively 
few of the 500 examiners in the country are qualified to give tests. 

Principal complaints about its use in the security program was the 
use of trick questions and going back over the person’s life to uncover 
some indiscretions during adolescence. 

Also, there arose the question of the depository for the filing of the 
poly graph records to prevent them falling into the hands of the 
unscrupulous. 

Assistant Secretary of State, Mr. Thruston B. Morton ® replied to 
an inquiry from the committee in part as follows: 


For your information, the Department of State does not 
have any polygraph equipment or operators, nor do we em- 
ploy anyone competent to advise me with respect to the 
technical factors relative to the polygraph. When, as an 
investigative aid, polygraph examinations are given to em- 
ployees of the Department the Department uses the services 


#® Case of Dr. John P. Peters, 349 U. 8. 331; Record, pt. I, pp. 132-142. 
3 Record, pt. I, pp. 669-670. 
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of other Government agencies who have the necessary equip- 
ment and qualified technicians in this field. 

The polygraph has been very infrequently used in the exam- 
ination of employees of the Department and has never been 
used for the examination of applicants for employment by 
the Department. In cases in which security investigations 
have developed information which is contrary to the state- 
ments made by the employee under investigation and when 
the facts are.such that additional investigation cannot be 
expected to’clarify further the information at hand, nor can 
the employee in question produce any evidence to support 
his claims, the Department affords the employee the opportu- 
nity to take a polygraph examination as an investigative aid. 

The Department does not require the employee to submit 
to such an examination and the employee is advised that he 
need not submit to such an examination, and that if he does 
not submit to such an examination the Department will not 
draw unfavorable inferences from his reluctance. In all cases 
the employee to be given such an examination must of his 
own free will agree to the examination, and he is advised that 
the results thereof will be considered by the Department as 
additional data, along with all the other facts in the case, in 
making its final determination. 

I have been advised that when the polygraph is used the 
only person present other than the employee is the operator, 
who expiains the technical phase of the examination to the 
employee, and who, when the examination has been com- 
pleted, prepares a report indicating his interpretation of the 
results. 

In those cases in which a polygraph examination has been 
given the results of the examination are included in the 
classified investigative file, and the dissemination of this 
information is properly protected as provided for in the pro- 
visions of Executive Order 10501. The results of polygraph 
examinations are not made available to anyone other than 
officers of the Department who have responsibility for de- 
cision in these matters. This is in keeping with the Depart- 
ment’s policy of carefully protecting classified information 
so as to insure the rights of the individual as well as the 
Department. 

In general, I have been advised that in a number of 
cases the results of the examination by the polygraph, 
coupled with the other investigative data at hand, have 
enabled the Department to reach fair and conclusive de- 
cisions and that in the majority of instances questions 
relating to the employee involved have been resolved in his 
fo vor. 

I do not feel qualified to make any broad statement as 
to the effectiveness of the polygraph. The Department 
does not rely upon the results of a polygraph examination 
alone in reaching its decisions, and, although a polygraph 
examination generally adds additional useful investigative 
data to the record for consideration in the final evaluation, 
the Department does not consider the results of a polygraph 
examination to be the final determining factor. 
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On the witness stand, Mr. Seott McLeod, Administrator, Bureau of 
Security and Consular Affairs, Department of State, stated that after 
the above mentioned letter of June 30, 1955, had beerf sent he was 
interested in the statistical status and after making a check found 


Since 1950 there has been an average of 15 polygraph 
investigations a year of State Department employees, which 
is less than one-fifth of 1 percent of the total employees 
so that I don’t believe—I mean I would like to get this 
in context—I would not believe that the use of it in the 
Department of State is unusual or high or anything of the 
kind, if it averages 15 a year. 

a * * a * 


Of that number, incidentally, 76 total, 33 of the 76 the 
examination resulted in the person being cleared. That 
is the examination together with the other data. 

In 19 of the 76 cases, the individual was confronted by 
the results of the test, and agreed that they were accurate 
and resigned; and in 15 cases without making such an admis- 
sion, the individual resigned. 


Following the hearing, in compliance with the Committee’s request, 
the Bureau of Security and Consular Affairs of the State Department?! 
wrote the Committee: 


In reply to your letter of October 19, 1955, wherein you 
requested a breakdown by years of the 76 cases in which 
polygraph examinations have been utilized since 1950, the 
following tabulation is submitted: 
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With respect to the depository for the original polygraph 
charts, the agency which conducts the examination main- 
tains them in their files. It should be noted that this Depart- 
ment has satisfied itself that careful arrangements are in effect 
to safeguard both the charts and the reports to prevent their 
use in an unauthorized manner. A report of the polygraph 
operators’ findings and the conclusions drawn therefrom are 
received by this Department, and they, too, of course, are 
handled in strictest confidence. 


3 Record, pt. I, p. 671. 
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PART V 


ANALYSIS OF CRITICISMS BY SUBJECT AND 
SUGGESTIONS FOR CHANGE 


1. CoNSTITUTIONAL GUARANTIES 


z Students of our Constitution have often quoted the famous remarks 
i of England’s W. E. Gladstone that the American Constitution is 
“the most wonderful work ever struck off at a given time by the brain 
and purpose of man.” 

The recognition that Government naturally and logically divides 


— — — 


itself into legislative, executive, and judicial is as old as Aristotle but 4 

i it was the Frenchman, Baron De Montesquiau, who wrote that these f 
i three divisions should be autonomous in their field, and it was Jefferson y) 
k in the drafting of the United States Constitution who set up the first “4 
Z practical government operating on the principle of the separation of "i 
powers. J 

Many of the persons ' appearing before the subcommittee have con- 4) 

tended that alleged security risks are not afforded a fair hearing and A 

i that the accuseds’ constitutional rights to “due process of law” are +45 

ignored. The fifth amendment to ‘the Constitution (which is appli- 2) 

cable to the Federal Government) provides in part that “no person * 

shall be * * * deprived of life, liberty, or property, without due 19% 

process of law” and the 14th amendment has a similar prohibition J 

against the States. i23 
Answering the Government’s contention in the Peters case, Mr. is 


Thurman Arnold ? told the subcommittee: 


We answered, if you are going to conduct a public trial, 
and I say public because these trials all are public—you 
have to get about 75 witnesses and you have to get affidavits, 
the man’s friends and everybody in the place knows it w hen 
you have gone through one of those hearings. That sort of 


a trial requires you to give the basic protection of due 
process. 
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Although the Peters case arose under the old loyalty program 
under Executive Order 9835, Mr. Arnold’s comments would apply as 
well to hearings before agency boards. 

Mr. Arnold ® later stated: 


I say, in my conception of due process, you cannot con- 
duct a trial of a man’s character. You can try a man for 
what he has done but you cannot try a man for what he is 
likely to do. 


* * * * * 
et a a Lopez, Record, pt. I, pp. 542-548, at p. 544. 


3 Record, pt. I, p. 368. 
$ Record, pt. I, p. 368. 
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I think if the purpose is punishment, there must be full 
due process and that a man can never under due process be 
punished for having an unworthy character. 


The Father of our Country wisely said in his Farewell Address: 


If, in the opinion of the people, the distribution or modifi- 
cation of constitutional powers be in any particular wrong, 
let it be corrected in the way which the Constitution 
designates. 

But let there be no change by-usurpation, for though this, i 
in one instance, may be the instrument of good, it is the 
customary weapon by which free governments are destroyed. 





Former Solicitor General Philip B. Perlman,‘ in appearing before 
the subcommittee, stated: 


SRA 


Gentlemen, I do not believe I overstate what to me is a 
clear and present danger from this program to the principles 
of equal justice upon which the Constitution and Bill of 
Rights are founded. I am one of those outraged by the 
perversion of needed security laws and rules into instruments 
for the satisfaction of indefensible political ends, and private 
prejudices, grudges, and spleen. 


In commenting on the fact that a suspended employee labors under 
the handicap of a presumption of guilt, Mr. Perlman ® said: 


A concept foreign to the basic principles of our form o 
A concept foreign to the basi les of our form of 
government and to the traditions inherited from Anglo- 
Saxon common law 


and while: 


No such presumption is written into the Executive order 
or into the agency regulations, but it is implicit in the pro- 
cedures in the program. 


Commented further that: 


The employee, faced with charges as vague as his agency 
may choose in the name of security to make them, is forced 
to prove his innocence beyond any doubt to the satisfaction 
of those who started the proceedings against him. And 
that, because among other reasons most of the hearing 
boards are composed of employees from other agencies, 
conscious of the risk they run of having their conclusions 
questioned by congressional investigating committees or by 
their own agency heads, is usually an exceedingly difficult 
task. 

Dr. Paul Klemperer ê of Columbia University, read to the subcom- 
mittee from the petition made to the President by 1,500 doctors 
urging that “proceedings” in security cases ‘be surrounded by safe- 
guards consonant without constitutional traditions.” The petition 
then went on: 


This cannot be achieved without guaranteeing procedures 
of the type that would be required by the due process clause 
of the Constitution if it were applicable. Those include 

« Record, pt. I, p. 103. 
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the right to subpena and cross-examine witnesses. More- 
over, the procedures now in force do not assure the speci- 
ficity of notice that is needed for the preparation of an 
adequate answer to charges; nor is any provision at all made 
for review by an appellate tribunal that could correct a 
mistaken judgment as, we believe, occurred in the case of 
Dr. Peters. 

As citizens, we are deeply troubled by these departures 
from traditional American methods of adjudication, which 
are rightly regarded as essential elements of our democratic 
heritage. 


Mr. John Phelps,’ secretary, Scientists Committee on Loyalty 
Security, Federation of American Scientists, stated: 


The personnel security program can and should incorpo- 
rate more of our traditional legal safeguards. Present regu- 
lations are an uncertain mixture of fair play and arbitrary 
power, and widespread doubt exists regarding the extent to 
which security procedures are, or should be, patterned on 
judicial process. 

At another point Mr. Phelps è said: 


An individual may be required to rebut specific charges 
that he is disloyal, indiscreet, dishonest, or susceptible to 
coersion but he should not, in addition, be expected to make 
an affirmative demonstration that his employment is clearly 
consistent with the interest of national security. The prin- 
ciple that the national] security and the common welfare must 
come first is not incompatible with the traditional concept 
of “innocent until proved guilty.” 


i 
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Mr. Will Maslow, director, Commission on Law and Social Action, 
American Jewish Congress,’ stated and his organization believes: 


* * * That no person should be branded a security or 
loyalty risk and thus forever stigmatized as an outcast and a 
pariah without according him the basic protections of due 
process of law and fair procedure which American tradition 
accords even to petty thieves—to be informed of the charges 
against him, to confront his accusors, to cross-examine 
witnesses against him, and to be judged by an unbiased and 
impartial tribunal applying ascertainable and rational stand- 
ards of decision. This applies to Government employees 
and to applicants for Government employment, as well as to 
all other citizens. We shall not secure our liberties by under- 
mining them, nor by subverting ourselves those basic pro- 
cedural protections which are the essence and substance of the 
freedom we seek to defend from subversion. 


However, Mr. Maslow " pointed out: 


Now, we don’t propose to set up before you a rigid system 
which would rival that of the courts, because we recognize 
that a jurisprudence of security cannot be formulated. 
There is all the difference in the world between the due 


1 Record, pt. i, pp. 908-909. 
* Record, pt. I, p. 910. 
* Record, pt. I, p. 521. 
1° Record, pt. i, p. 515. 


ania aE N 
AI VALS Ete Ss * 





DAET IAP RAISE REGIS STAT ar 


FEDERAL EMPLOYEES’ SECURITY PROGRAM 


rocess of a judicial system and the essential elements ot 
Fai airness that we seek in an employee loyalty system. Those 
two objectives are often confused—confused not only by the 
ublic but by those who administer the system, so that what 
egan as a program for personnel management has developed 
into a program of adjudication and the two functions are 
thus intermingled with the result that each is misused. 
“We don’t think that a truly judicial or adjudicative 
system can be worked out in a security program. 


Mr. Leonard Lopez," assistant to the president, District Lodge 
No. 44, International Association of Machinists, stated: 


It is said by many that “Government employment” is a 
“privilege” and not a “right’”—which we seriously ques- 
tion—yet this philosophy of “privilege’’ encompasses the 
seniority rights, retirement rights, leave rights, and other 
benefits granted him by virtue of his holding Government 
employment. 

However, closely linked with his so-called employment 
privilege is his reputation among his fellow workers in the 
community and among his friends, neighbors, and relatives 
which is a valuable property right whic sh is placed in jeopardy 
through actions processed against his ——— privilege. 

It would therefore appear to us that he could not be de- 
prived of these rights without the due process of law guaran- 
teed every individual in the United States under our Federal 
Constitution. This would appear particularly true, in our 
opinion, where his Government seeks to deprive him of 
these valuable rights. 

We therefore believe that the Government cannot con- 
stitutionally cause—by denial of security clearance—the in- 
voluntary discharge or transfer of an employee with con- 
sequent loss of his employment rights and damage to his 
reputation, unless that employee was first afforded due 
process of law. 


Mr. Irving Ferman,” director, Washington office, American Civil 
Liberties Union, presented for the record a statement by the chairman 
of their board, Mr. Ernest Angell, which criticized the present program 
because: 


There is no requirement at the present time that the 
accusers of an employee shall be disclosed to the employee 
affected or even that the accuser be identified, and the 
employee has no right to confront or cross-examine the 
accusers. We believe this to be a violation of due process 
of law. 


Mr. Abraham Chasanow ™ recommended that there be a “judicial” 
trial rather than the present ‘‘administrative” hearing, saying: 


Every employee should be afforded the same protection 
that the most hardened criminal or the minor traffic violator 
is afforded—namely, a judicial trial. The present ‘“adminis- 
trative hearing,” which is not required to adhere to our 


u Record, pt. I, p. 54. 
1 Record, pt. I, p. 927. 
13 Record, pt. I, pp. 621-630. 
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well-developed rules of evidence, and is conducted by a board 
usually composed partly of laymen not familiar with the 
unreliability of hearsay evidence, does not give the employee 
the protection which a judicial trial would provide, and is 
quite apt to result in an unjust decision. The stigma of 
“security risk” can be so damaging to an employee’s repu- 
tation and future that he should be given every possible 
assurance of a fair hearing, which can best be done under our 
high judicial standards. And, among the requirements of 
such judicial trial, I would include the one most important 
which President. Eisenhower made special mention of—that 
the employee must be faced by his accusers. 


Mr. Scott MeLeod,'* Administrator, Bureau of Security and Consu- 
lar Affairs, Department of State, in an interview in the February 12, 
1954, issue of U. S. News & World Report, which article was made 
part of the Record, commented upon the criticism of the security 
program for not affording greater protection for traditional American 
rights, by saying: 


It’s the misunderstanding of the nature of this process 
and of the process itself, in my judgment, that leads to 
this criticism. 

The common error is to feel that there is some analogy 
between the security-integrity system and the judicial 
system. That’s not at all true. 

Our Anglo-Saxon judicial system goes back through the 
centuries, and common law has been developed all through 
that time. The integrity-security system goes back to April 
of 1947, and we’ve had very little experience with it. The 
point I’d like to make is that, whereas the judicial system 
is designed to protect society and afford the individual 
certain rights that are constitutionally guaranteed to him, 
the security-integrity system is designed to give the individual 
the largest measure to protection it is possible to devise 
while, at the same time, protecting the Government to the 
maximum. 

In security we make this investigation we’ve been talking 
about, which brings us up to January 1954, in a man’s life. 
We are not trying to punish him for some act he has com- 
mitted in the past; we are not trying to protect society from 
something that he might do. We are trying to protect the 
Government from what may occur in the future. Since you 
can’t prove future behavior—future acts are not susceptible 
of present proof—there is no proof in this system. It’s not a 
judicial system. 

This is a matter of judgment and projecting that judgment 
into the future. It’s a human judgment and is made 
according to certain standards, and these standards have 
been shifting ever since this procedure was developed. We try 
to develop a judgment on the basis of an individual’s past 
behavior and activities as to what his future behavior and 
activities are likely to be. 


14 Record, pt. I, p. 664, 
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It may be that in the future his behavior and activities 
never develop in the way that you fear they might, but 
we are taking such precautions as may be expected of reason- 
able and prudent men to protect the Government from 
exposure to danger. 


It must always be remembered that it was our constitutional 
guaranties that made this Government work so well. Historically 
no such government had ever been founded and so carried on. In the 
words of one author: © 


Pio ee 


During the thousands of years prior to 1788 A. D. the 
pendulum of government was swinging back and forth from 
one extreme to the other; from the mob leader to the mob; 
from the mob to the monarch; from the monarch to democ- 
racy; from democracy to the demagog; from the demagog to 
mobocracy ; from mobocracy to autocracy ; from feudalism to 
communism; from bondage to license. 

Tyranny, conquest, militarism, lawlessness, mob-minded- 
ness, riot, persecution, oppression, rebellion—these are the 
words that describe the long-c ontinued panorama of unsuc- 
cessful efforts and experimental failures in government for 
approximately 7,000 years. 

Now and then a ray of light and hope appeared in Greece, 
Rome, Holland, Switzerland, England, and elsewhere, but 
during all that period of time no government was devised 
that could secure for its people any one of the great funda- 
mental privileges for which government is primarily organ- 
ized. 

In all those thousands of years there was no government 
that secured for its people religious freedom, or civil liberty, 
or freedom of speech, or freedom of the press, or security of 
individual rights, or popular education, or universal fran- 
chise. 

It is a startling statement, but an indisputable fact, that 
in reviewing the centuries of history prior to the founding of 
the Republic of the United States of America we find no 
country to which the historian can point and truthfully say: 
There was a government that worked well. 


PRBS, I a eS 


2. Tur CHARGES 


Attorney Daniel H. Pollitt © commented on charges leveled against 
employees, as follows: 


I have never been in a hearing where new charges were 
not brought up during the course of the hearing. Whenever 
new charges are brought up, I feel that I am valueless. I 
think that common decency requires that the employee be 
informed of all the adverse information prior to the time the 
employee gets into the hearing room. 

Another comment about the charges is their general lack 
of specificity. * * * But some charges I have seen are 
couched in terms so vague that it is impossible to prepare 


16 Back to the Republic, by Harry F. Atwood (1918), ch. I, p. 13. 
1 Record, pt. I, p. 487. 
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any kind of a defense. An illustration of what I mean is the 
charge I had recently: 

It is alleged that you have uttered remarks where you 
have indicated that you favored the Soviet Union in 
preference to the United States during the early 1930’s. 

Well, we didn’t know when; during the 1930’s, we didn’t 
know what type ef remarks these might be. We didn’t know 
to whom the remarks had been made. So the only thing we 
could do was to go through each month of every vear in the 
early 1930’s, telling where the man had been, what he had 
been doing, who he had been in contact with, and what his 
views Were on various issues. 

I think that the charges can be drawn much more specifi- 
cally than they are usually drawn in the average case. 


Mr. Leonard Lopez," assistant to the president, District Lodge 
No. 44, International Association of Machinists, recommended that 
the “charge” and hearing procedures be revised to— 


(a) Provide names and addresses of all witnesses avainst 
suspect except where the Government certifies disclosure 
would harm counterespionage measures. 
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Mr. John Phelps," secretary, Scientists Committee on Loyalty and 
Security, Federation of American Scientists, stated: 
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The derogatory information in a security case should be 
weighed in the overall perspective of the individual’s life and 
work. Although some present regulations ostensibly aim 
at an overall commonsense decision, there is a persistent 
tendency to match fragmentary pieces of possibiy derogatory 
information against the detailed criteria offered for guidance 
and to make the decision wholly on that basis. Letters of 
charges to suspended individuals show this tendency clearly 
and no allowance is made for positive acts or demonstrations 
of loyalty on the part of the individual. It is further neces- 
sary carefully to balance an individual’s worth from an over- 
all standpoint against the risk involved in continuing his 
employment; the contributions he may make should be 
balanced against the damage he might do. This considera- 
tion may operate quite frequently in the case of scientists, 
where removal of a keyman may cripple an essential project. 


Mr. Abraham Chasanow " stated: 
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No employee should be made the subject of charges on 
security grounds without the clearest of justification. I 
consider the branding of a person as a security risk worse 
than branding him as a murderer. I do not think the Gov- 
ernment should permit the bringing of vague, general, or 
nonsensical charges against any employee, nor permit any 
charges to be brought until there has been a most thorough 
and careful investigation and evaluation. 


17 Record, i, p. 546, 
18 Record, p p. 909. 
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A Philadelphia attorney,” experienced in the handling of cases of 
suspended Federal employees, wrote the committee: 


This lack of witnesses and/or other evidence in support of 
the charges, coupled with the extremely vague nature of the 
charges, places upon the employee an extreme burden which 
he is only able to carry by sheer luck. 

In addition, the charges usually relate to events which 
allegedly occurred years in the past. I have encountered 
charges based upon alleged activities 10 or 15 years in the 
past and in extreme instances to events in the 1920’s and 
1930’s. 

It would appear to me that as in the criminal or civil law 
there should be some statute of limitations or application of 
the doctrine of laches. 

That device would have the dual effect of reasonably 
protecting the employee and also of requiring the Govern- 
ment to concentrate on the employee’s current attitude and 
activities. 

I can only recall two cases in which the charges related to 
periods within the current years. In those two cases, the 
charges were not really against the employee but rather 
against some member of his or her household. In one of 
these cases, it was alleged activities of employee’s grand- 
father-in-law and stepgrandmother-in-law. In the other, 
it was alleged associations of employee’s brother. 

A statute of limitations, of course, will not take care of 
charges based upon the activities of employee’s relations. 
Such charges could be clarified by requiring evidence other 
than a mefe blood relationship to establish a continuing inti- 
macy between employee-defendant and his or her relative. 


The Circuit Court of Appeals for the District of Columbia ™ had a 
case before it for the second time. Describing the same, Judge Pretty- 
man said: 


one 
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The second discharge was premised upon findings and an 
opinion of the Veterans’ Administration Loyalty Board of 
Appeals submitted to the Administrator on April 20, 1953. 
The Board’s conclusions were embodied in two documents. 
One was a brief (one printed page) report, which simply 
identified the case and said that ‘‘Following careful review of 
the entire evidence of record,” the Board had concluded 
that Kutcher was disloyal and further that reasonable doubt 
existed respecting his loyalty. The other document was a 
long report (16 printed pages), in which the Board described 
the proceedings in detail and made extensive findings and 
— in support of its final recommendation. Kutcher 
was not given a copy of this document until it was intro- 
duced as a defense exhibit in the present proceeding in district 
court. However, in the record before that court, which is the 
record before us on this appeal, the long report stands as the 
statement of the reasons for Kutcher’s discharge. 


% Record, pt. I, p. 679. 
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The court stated that one of the problems before it was whether the 


reasons for Kutcher’s discharge as given in the long report that became 
available to Kutcher only * he went to court, could fairly have 
been anticipated from the charges preferred against him. 

Although the court stated that it was unnecessary to further discuss 
the point of Kutcher’s not being furnished with the reasons for dis- 
missal, it concluded: 


We note again that the statement of the reasons for dis- 
missal, as embodied in the report of the Board, was not furn- 
ished Kutcher in the ordinary course but came to him when it 
was filed by the Government as an exhibit in the civil action 
which Kutcher brought in the district court. 


The Assistant Secretary of the Navy ” testified as to the prepara- 
tion and serving of charges as follows: 


Our civilian security regulations require that proposed 
charges and all additional material available in each case be 
forwarded to the Navy Department for preaudit. Proposed 
charges are reviewed in the Office of Industrial Relations 
and are carefully studied by the Judge Advocate General to 
insure that the charges are specific enough to be meaningful 
to the employee and that the information is sufficient to 
justify suspension of the employee. I review the proposed 
charges and those which I consider serious enough to justify 
further proceedings I approve. 

The charges are then delivered to the employee, together 
with an order suspending him from employment and a notice 
that he has 30 days in which to request a hearing before the 
local security board. He thus is notified well in advance of 
the hearing and is furnished all the information which can 
be given him without jeopardizing security or the methods 
of security investigations. 

In the letter of charges there is also included a statement 
that the services of the American Bar Association will be 
made available to him should he so desire, to assist him in 
obtaining competent counsel. The Navy feels that no em- 

loyee should be handicapped because of lack of qualified 
egal counsel. At the hearing he is permitted to call wit- 
nesses, cross-examine any Government witnesses who appear, 
testify himself if he so desires, and furnish all information 
which he considers pertinent. Further details are contained 
in NCPI 29, which was furnished to the committee some 
time ago.” 


3. BURDEN oF PROOF 


Mr. Will Maslow, director, commission on law and social action, 
American Jewish Congress,™ was asked for his comments on the fact 
that in the manuals of the departments and agencies “‘the presumption 
of innocence alone is insufficient.” He replied: 


We would suggest this, that where the employee denies a 
particular charge, then it should be the burden of the Gov- 


2 Record, pt. II, p. 1267. 
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ernment to prove that charge. Where the employee does 
not deny it, then obviously, no proof should be taken. But 
where, for example, the employee i is charged with attending 
Communist meetings, and he denies it, how could he possibly 
prove that he never attended a Communist meeting? He 
had the task of proving a nevative. What he does instead, 
he tries vainly to get a bill of particulars so he can find out 
which meeting he attended, where the meeting was held and 
on what date it was held. Oftentimes he does not succeed. 
Failing in that, he usually resorts to an attempt to put his 
whole ‘life, his whole background in issue. 

Now, I submit that is unfair. Where he denies the specific 
charge—namely that he attended a Communist meeting 
the Government should come forward with evidence that he 
did so attend. 

* * 


* * 





* 














Where there is a charge of that kind, where it is almost 
impossible for the employee to refute it, and it is much easier 
for the Government to prove it, I think common justice 
requires that the Government take the burden of coming 
forward with the evidence on that point. 


Mr. Leonard Lopez,” assistant to the president, District Lodge No. 
44, International Association of Machinists, stated: 


The alleged security risk is judged on too severe a stand- 
ard; he is deprived of valuable rights on a standard which, 
in effect, throws the burden of disproving of charges on him 
rather than placing the burden on the Government to demon- 
strate the validity of the charges by good and sufficient 
evidence before he is called upon to disprove them. 


Mr. John Phelps,” secretary, scientists committee on loyalty and 
security, Federation of American Scientists, said: 


An,individual may be required to rebut specific charges 
that he is disloyal, indiscreet, dishonest, or susceptible 
to coercion but he should not, in addition, be expected to 
make an affirmative demonstration that his employment is 
clearly consistent with the interests of national security. 
The principle that the national security and the common 
welfare must come first is not incompatible with the traditional 
concept of “innocent until proved guilty.” 


An attorney” who had represented many suspended Federal 
employees, the great majority of whom were cleared and reemployed, 
stated: 


I have never attended a hearing in which the Government 
offered any evidence or witnesses to substantiate any of the 
alleged charges. 

The failure to produce witnesses or evidence has now 
advanced to the stage that at a recent hearing by the Eastern 
Industrial Personnel Security Board, the board chairman 
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stated that the Government made no attempt to produce any 
witnesses. 

On former occasions the Government has excused the lack 
of witnesses on the ground that production of the same might 
divulge security matters. 

The lack of witnesses and/or other evidence in support 
of the charges, coupled with the extremely vague nature of 
the charges, places upon the employee an extreme burden 
which he is only able to carry by sheer luck. 


Another communication * placed in the record of the committee’s 
hearings contains this recommendation: 


The burden of proof should be upon the accuser and 
not upon the accused. It goes without saying that the time- 
honored American concept of justice, “innocent until proven 
guilty,” applied here. 


Mr. Scott McLeod,” Administrator, Bureau of Security and 
Consular Affairs, Department of State, in an interview in the F ebruary 
12, 1954, issue of U.S. News & World Report, reprinted in the record, 
posed questions as to uninvestigated materials and for his Department 
supplied information as to the use of same, saying: 


What do you do with an anonymous letter? What do you 
do with a rumor? Do you ignore it? Do you forget it? Do 
you hide it, or do you try to find out whether it’s true or not? 
Instead of ignoring the information, we have adopted the 
policy now of trying to prove or disprove it. If you can’t 
prove it, then you can’t attach any significance to it. 


Speaking before the committee in the matter of the American tra- 
dition of fair play and the right of an individual to know why he is 


being deprived of something ‘and to have an opportunity to answer, 
Mr. McLeod ™ stated: 


At the same time we have got this matter of an inter- 
national conspiracy that is trying to penetrate our Govern- 
ment, and we have got—those of us in this security busi- 
ness—the duty of trying to protect the welfare of all the 
people in the light of that conspiracy. So we are not trying 
to prove that a man has done something; we are trying to 
make a studied, calculated judgment as to whether his 
past activity renders him a H in the future. 

Of course, future events are not susceptible to present 
proof. That is the dilemma that confronts us all the time. 


4., FREEDOM OF SPEECH 
It has been well said that: 


In a democratic society it is just as important to possess 
the right to be wrong as the right to be right; for in any 
society where a wrong opinion cannot be uttered it is not 
possible to utter a right opinion very long. 

% Record, pt. I, p. 632. 


# Reourd, pt. I, p. 661. 
%® Record, pt. I, pp. 653-654. 
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And, former Senator Harry P. Cain * said: 


A free society, which the United States has been and 
prides itself on being, is certain to lose its strength, prostitute 
its purpose, and then die, unless its national climate permits 
and encourages dissent and debate; assumes that the other 
person is innocent of wrongdoing except as supportable facts 
prove otherwise; moves with intelligent relentlessness against 
those whose overt conduct represents conspiratorial or 
rebellious activity against the state; and maintains a mutual 
feeling of trust, confidence, and respect between citizens 
and those who speak and act in their name—the Government. 


Freedom of speech is a cherished heritage and possession of the 
Ameriean citizen. But it has its limitations as must be if the very 
system established by the Constitution is to endure. One of the 
important limitations upon the right of freedom of speech is that it 
must not be taken as a license to advocate the forcible overthrow of 
the present Government. An important decision of the Supreme 
Court will suffice to indicate the limitation. 

In the year 1902 New York State * enacted a law defining and 
roviding punishment for criminal anarchy or the advocacy thereof 
y word “of mouth, writing, etc. This law defined criminal anarchy 

as follows: 


Criminal anarchy is the doctrine that organized govern- 
ment should be overthrown by force or violence, or by 
assassination of the executive head or of any of the executive 
officials of government, or by any unlawful means. The 
advocacy of such doctrine either by word of mouth or writing 
is a felony. 


One Benjamin Gitlow, active in the formation of the left wing sec- 
tion of the Socialist Party i in 1919, aided in the drafting of the ‘‘Left 
Wing Manifesto” and in the publishing and distribution of same. 
Included in the manifesto were the denunciation of legislative meas- 
ures as a means of bringing about socialism, the advocacy of a Com- 
munist revolution through mass industrial revolts and revolutionary 
mass action, culminating in a revolutionary dictatorship of the 
proletariat. Mr. Gitlow was indicted for the statutory crime of 
criminal anarchy in the Supreme Court of New York, tried, convicted 
and sentenced to imprisonment. As the Supreme Court of the 
United States said in a 7 to 2 opinion: ® 


There was no evidence of any effect resulting from the 
publication and circulation of the manifesto. 


The Supreme Court described Gitlow’s contention on appeal from 
the conviction in the state court as follows: 


That, as there was no evidence of any concrete result 
flowing from the publication of the manifesto, or of circum- 
stances showing the liklihood of such result, the statute as 
construed and applied by the trial court penalizes the mere 
utterance, as such, of ‘‘doctrine” having no quality of incite- 
ment, without regard either to the circumstances of its 
utterance or to the liklihood of unlawful sequences; and that, 

8 Record, pt. I, p 


. 46. 
2 New York, A ob 1902, ch. 371. 
s Gitlow v. New York, 268 U. 8. 652, at p. 656, decided June 8, 1925. 


ue 
3 
3 
k 
$ 
a 
; 








FEDERAL EMPLOYEES’ SECURITY PROGRAM 191 


as the exercise of the right of free expression with relation 
to government is only punishable “‘in circumstances involving 
liklihood of substantive evil,” the statute contravenes the 
due process clause of the 14th amendment. 


Describing the manifesto the Supreme Court said: 


The manifesto, plainly, is neither the statement of abstract 
= doctrine nor, as suggested by counsel, mere prediction that 
industrial disturbances and revolutionary mass strikes will 
result spontaneously in an inevitable process of evolution 
in the economic system. It advocates and urges in fervent 
language mass action which shall progressively foment 
industrial disturbances, and, through political mass strikes 
and revolutionary mass action, overthrow and destroy 
organized parliamentary government. It concludes with a 
call to action in these words: “The proletariat revolution 
and the Communist reconstruction of society—the struggle 
for these—is now indispensable * * * The Communist 
International calls the proletariat of the world to the final 
struggle.” This is not the expression of philosophical ab- 
straction, the mere prediction of future events; it is the 
language of direct incitement. 


The Supreme Court then drew the distinction between the pro- 
tection of the right of free speech and the fact that it is not a license 
to be abused, saying: 


It is a fundamental principle, long established, that 

the freedom of speech and of the press which is secured 

; by the Constitution does not confer an absolute right to 

; — or publish, without responsibility, whatever one may 

- choose, or an unrestricted and unbridled license that gives 

t immunity for every possible use of language, and prevents 
. : the punishment of those who abuse this freedom. 


And, at another point: 


Reasonably limited, it was said by Story in the passage 
cited, this freedom is an inestimable privilege in a free 
government; without such limitation, it might become the 
scourge of the Republic. 

That a state, in the exercise of its police power, may 
punish those who abuse this freedom by utterances inimical 
to the public welfare, tending to corrupt public morals, in- 
cite to crime, or disturb the public peace, is not open to 
question. 


Justices’ Holmes and Brandeis dissented, the former writing an 
opinion holding that since there was no present danger of an attempt 
to overthrow the Government by force on the part of an admittedly 
small minority, he did not think the conviction should stand. 

Despite the fact that many of the great dissenter’s opinions have 
since become the law through adoption by later courts, the Gitlow 
case still stands as the law on the limitations which may be placed 
upon free speech. 


—— 


F 


AA r ATEENA 


ee yO 
Aea aa NG 






ÂT mM e Y 
————— 


{O< m m 


— —* tsere ss ss 


a — 
ws 


O M +G wN” J 
UNAT DSV wu 
A VR Eee d t 








hh mere te 


GOA Be SR Tie RES ae! 


192 FEDERAL EMPLOYEES’ SECURITY PROGRAM 


In the Supreme Court decision in Pennsylvania v. Nelson “ though 
it held that a Pennsylvania antisedition statute invaded the province 
of Federal jurisdiction since Congress has occupied the field to the 
exclusion of parallel State legislation, the Court noted in a footnote 
that no question of supersession of a State statute was in issue in the 
Gitlow case, and hence not considered in the Court’s opinion. 

An interesting sidelight on the Gitlow case is that shortly after the 
upholding of the conviction of Gitlow by the Supreme Court the then 
Governor of New York granted him an official pardon. Previously, 
the same Governor had pardoned the agitator, Jim Larkin, who had 
been convicted of the same kind of utterances as those contained in 
the manifesto issued by Gitlow. In pardoning Larkin the Governor 
issued a message expressing substantially the same view as that con- 
tained in Justice Holmes’ dissenting opinion. 


5. PRESUMPTION oF GUILT 


Mr. Philip B. Perlman,® former Solicitor General, made reference 
to the fact that the program under Executive Order 10450: 

* * * subjected every employee, when charges are pre- 
ferred, to a presumption of guilt which no criminal, no matter 
how long and how bad a record he may have, is required 
to face. 


Mr. Perlman * also referred to the fact that if charges are*brought 
against a Government employee: 
There is a presumption of guilt which imposes upon him 
the heavy burden of establishing his innocence. 


Mr. Leonard Lopez,” assistant, to the president, District Lodge 
No. 44, International Association of Machinists, stated: 


The alleged security risk is judged on too severe a stand- 
ard; he is deprived of valuable rights on a standard which, 
in effect, throws the burden of disproving of charges on,him 
rather than placing the burden on the Government to dem- 
onstrate the validity of the charges by good and sufficient 
evidence before he is called upon to disprove them. 


John Lord O’Brian * in a recent book stated: 


In fact, if there is any presumption recognized in this field, 
it would seem to be a presumption of guilt. As I have said, 
the present Executive order requires an affirmative finding 
that employment shall be clearly consistent with national 
security. And this qualification is generally interpreted: to 
mean that every doubt must be resolved in favor of the 
Government. 


5A. GUILT BY KINSHIP 


The opening and elosing paragraphs of a recent editorial in the 
New York Times headed “Guilt By Kinship” are worth noting. 


They read: 


% No. 10, Oct. Term, 1955, decided April 2, 1956, 350 U. S. 497. 
a5 Record, pt. I, p. 130. 
* Record, pt. I, p. 113. 
37 Record, pt. I, p. 546. 
% “National Security and Individual Freedom,” 1955. 
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Guilt by kinship is the kind of thing Americans learned 
to expect out of Communist Russia and Nazi Germany. 
Nothing could seem more remote from the American tradi- 
tion that every man is judged by what he is himself, not 
what his ancestors, relatives, or descendants may be. 

* * * * * 


Perhaps the current Senatorial hearings on the security 
system may illuminate the problem. But even if there 
had been only one “guilt-by-kinship” case, it would have 
been one too many. 


Mr. Irving Ferman,® director, Washington office, American Civil 
Liberties Union, stated: 


Thirdly, I would like to discuss a problem which has 
been tossed around in the communication mediums concern- 
ig the problem of guilt by kinship, in which individuals are 
branded security risks purely because of suspected or an 
established association of a relative with a subversive 
organization. I say somewhat facetiously that perhaps this 
is the first time in our history that having a family has become 
a dangerous thing. 

True, sympathetic association, through blood relationship 
or otherwise, of an individual in a sensitive position with 
those who have Communistic sympathies may under some 
circumstances certainly warrant the conclusion that the 
individual concerned is a security risk. 

I want to emphasize that and stipulate that, but the 
difficulty has been that criteria in regard to those situations 
are. too automatically and unrealistically applied. 

For-an individual can be sympathetically associated with 
persons who are Communists and yet, because we know that 
the individual is unswervingly patriotic, no one would ever 
suggest that the individual’s presence in a sensitive position 
makes him a security risk. 

The vice of many prior determinations in our security pro- 
gram has been that only the fact of relationship was con- 
sidered, that no attempt was made to relate the significance 
of that relationship to the character of the individual in- 
volved. It is as if we have been judging an individual’s 
associates rather than judging the individual. The weak 

erson might easily be a security risk because he could be 
lackmailed or persuaded to our adversaries’ cause by the 
blandishments of a friend or a relative, or a mere casual 
acquaintance; the strong person, on the other hand, might 
have many relatives and associates who are Communists 
and yet never sink to being persuaded by blackmail. Amer- 
ica has long been recognized as the land where what a person 
is really counts. It is time our Government in this particular 
area realized that an individual should be judged as an 
individual. 

And the point I want to reiterate is the point I under- 
stand and we understand that a person, because of asso- 


* Record, pt. I, p. 938. 
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ciation that a blood relative might have with some organiza- 
tion might make him a security risk. I don’t argue that 
point, but I do say that there has been a tendency in this 
security program to make such determinations as a matter 
of fact. by the mere presence of such a blood relative. 


A Philadelphia attorney” experienced in handling cases of sus- 
pended Federal employees stated that he had handled two cases in 
which the charges were not really against the employee but rather 
against some member of his or her household, adding: 


In one of these cases, it was alleged activities of employee’s H 
grandfather-in-law and stepgrandmother-in-law. In the o 
other, it was the alleged associations of employee’s brother. 

x * > » * 

















APR RSE en 


Such charges could be clarified by requiring evidence 
other than a mere blood relationship to establish a contin- 
uing intimacy between employee-defendant and his or her 

f relative. 


Añ interested party wrote the committee:*! 


Judge each person accused of being a security risk on his 
own merits. This is to say, judge the accused person on 
whether or not he is a member of a subversive organization, 
and not whether or not his father or mother is a member. 
After the man passes the all-important age of 21 years he 
can hardly be held accountable for his parents’ actions, 
can he? 








6. MULTIPLE JEOPARDY OR DOUBLE JEOPARDY 










Former Solicitor General Philip B. Perlman ® referred to the: 


* * * continuous repetition of accusations, sometimes 
after being frequently disproved, until confused with and 
i accepted as proof of guilt. 


As to the case of Dr. Peters, former Judge Thurman Arnold ® 
stated: 


He was cleared of the charges twice, once without a hear- 
ing and the second time with a hearing. The Loyalty 
Review Board, the third time, gave him a hearing and held 
that he was probably disloyal. The evidence, however, was 
completely secret. We do not know what the informants 
against Dr. Peters said. We do not even know the sub- 
stance of the evidence. 


Mr. Will Maslow, director, commission on law and social action, 
American Jewish Congress,“ stated: 
As you well know, today there is no central regulation 


of this program. An employee cleared by one agency can 
still be discharged by another. There is no central review 

















FEDERAL EMPLOYEES’ SECURITY PROGRAM 


board, and therefore you have considerable variance in the 
types of program that are administered from department to 
department. 


Mr. John Phelps “ secretary, scientists committee on loyalty 
security, Federation of American Scientists, said: 


The phenomenon of multiple jeopardy, in which the indi- 
vidual is obliged at considerable trouble and expense to 
defend himself more than once aginst the same derogatory 
information, should be eliminated. This does not, of 
course, preclude action at any time if substantial new deroga- 
tory information is uncovered. It ought now to be possible 
for the standards to become stabilized so that further read- 
judication of many cases will be unnecessary. One case is 
«nown in which a scientist was obliged to defend himself 
four times against essentially the same charges. In many 
other cases the same charges have been brought against indi- 
viduals on 2 or 3 separate occasions. 


At another point, Mr. Phelps stated: 


At Fort Monmouth, scientists were summarliy suspended, 
reinstated with full clearance, moved to the “leper colony” 
upon withdrawal of clearance, and finally suspended again, 
all in a period of 2 or 3 months and in a dominant atmosphere 
of mystery. 

7. SUSPENSIONS 


There have been many complaints to the subcommittee about the 
length of time taken to consider the cases of suspended employees 
under Executive Order 10450. There are a number of instances of the 
period exceeding a year. As reported in the committee’s preliminary 
report,” a staff study was undertaken to determine the number of 
persons suspended in the period May 28, 1953, to June 30, 1955, and 
which persons were subsequently reinstated to their positions. It 
should be noted that there were many suspensions outstanding at the 
June 30, 1955, closing date for the survey, and that the survey did not 
cover cases of those terminated after suspension. 

In addition to the above information the subcommittee staff sought 
information as to the reimbursement of such employees to determine 
the total cost to the Government, and the average length of time of 
such suspensions. The letters from the various departments and 
agencies appear in the record “ and each lists all the suspensions by 
number and the exact period of time each suspension covered as we 
as the amount of reimbursement. 

The table on suspensions which appeared in the preliminary report 
is reproduced below: 

Record, pt. I, pp. 911-912. 


#8. Rept. 1760, 84th Cong., 2d sess., April 16, 1956.] 
* Record, pt. II, beginning at p. 1110. 
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Suspensions and reinstatemenis for period May 28, 1958, to June 30, 1955 


| Average length of 

Number | Reimburse- | 
| 
| Months | Days 


| suspension 
Department or agency | suspended ment ; 


t 

i Ra a i a nb white mf oles $53, 864. 00 | 
= mA — 5 133, 625. C0 | 
* 286, 267. 45 | 

Oantal Intelligence SET pine oxo, pcdier dent | 2, 866. 00 | 
Civil Service Commission... ..-........-....--...--.-....] 41, 043. 00 | 
J 

| 

f 


PE EEE D EEE PET, 


Commerce Department.. -..- 4 iaaa 2, 355. 12 
Federal Civil Defense Administration... _...-_- ast i 7, 385. 00 
Federal Mediation and Conciliation Service............. 9, 905. 00 
General Accounting Office _____- E aeaa 2, 619.00 | 
General Services Administration. Atiak 24 | 27, 579. 39 | 
Government Printing Office........- à — 8, 880. 00 | 
Health, Edueation, and Welfare.....- j ‘ i 10, 598. 00 | 
Housing and Home Finance Agency. -............-+----..} | 27, 490. 00 } 
Information Agency of United States..........-.......--.| 1, 478. 00 | 
Interior Department ant 17, 577. 00 
Justice Department.-_.._...-..- â— —— — — | 22, 978. 
Labor Department.. saad — 4, 208.00 | 
National Advisory Committee for Aeron: 1uties.. f | 5, 115. 00 
National Labor Relations Board... i mor | 32, 508. 00 | 
National] Security Agency... - ý ‘ poda ih 2 | 780. 00 
Navy Department... oe — — ao | 121, 596.11 
Office of Defense Mobilization spiked dint tion boasted 2 | 5, 666. 00 
Office of Secretary of Defense.. jth he bth bn debiie 2j 3, 481. 00 | 
Post Office Department... | i 10, 210. 54 | 
Securities and Exchange Commission. ........-- > 3, 703.00 | 
State Doph Aaa snina a 36, 418. 00 
Treasury Department á i 2 | 21, 420. 00 | 
Veterans’ Administration | 31 | 78, 419. 00 | 

Total or average.........- Aa aA AAi 416 | 970, 029. 61 

J 





— ↄX— 


| 
| 


or | ae morn cent 


Average cost per suspension, $2,331.80. 


— LE LONE LSE TR ER the 


Commenting on the great number of suspensions under the security 
program and the hardship such suspensions cause, a witness “ com- 
mented: 


Ie 


Regardless of the merits of the charges, regardless of their 
weight, regardless of the past record of the employee, re- 
gardless of the insensitivity of the position, it seems to be al- 
most routine, today, for an employee who receives charges to 
be suspended without pay. Because these hearings are 
drawn out, the suspicion arises that they are deliberately 
drawn out to put pressure on the suspended employee. 
Many persons, as soon as they receive these charges and 
notices of suspension, resign. Many others, according to 
the published records that have now begun to appear, re- 
signed when told that charges will be filed against them, be- 
cause they know that they. face a year of supporting them- 
selves off the payroll. We suggest that suspension be limited 
only to the most sensitive positions and where the charges 
are grave, and that even there, the suspension be with pay, 
but that the employee, however, would be required to show 
what other earnings he has during this period, so that there 
would be no net profit for him during this thing. 


Former Senator Harry P. Cain,” in recommending that Public Law 
No. 733 be amended to permit the responsible head of an agencyJto 
summarily suspend an employee before granting a hearing, as is the 


# Will Maslow, Record, pt. I, p. 520. 
# Record, pt. I, pp. 58-59. 
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ractice today, or to provide a hearing while the accused remains on 
is job, explained: 


Very few employees have been charged with being spies, 
saboteurs, or traitors. The question most often under scru- 
tiny by a hearing board covers the employee’s future reliabil- 
ity as a public servant. 

The period of suspension is for a minimum of 3 months and 
often staggers on for many months. 


* * = + * 


During his suspension, the employee is often without in- 
come, unable to secure a job, and suffers from the agony of 
being thought by many of his neighbors and erstwhile friends 
to be disloyal or a security risk. 


* * é * * 


If the suggested amendment is adopted, the agency head 
would lose none of his authority or power. The discretion 
would enable him to differentiate between degrees of security 
risks. The Government would remain strong and the dis- 
cretion would result in fairer treatment for the individual. 

The percentage of hearing board clearances—this ought 
to disturb you—makes it plain that far too many employees 
have been suspended without valid cause and that these per- 
sons have suffered needlessly and often tragically—and I 
further say unintentionally—at the hands of their Govern- 
ment. 

Any likely act of treason is one thing, but a question of 
reliability is a far different thing. By simply amending the 
law between now and the time Congress adjourns, we can 
summarily remove those assumed to be traitors while pur- 
suing a far less drastic and much more humane course in 
examining questions of reliability. 

The practice of suspending employees indiscriminately is 
totally repudiated for the Constitution as amended speaks 
out against cruel and inhumane treatment and promises a 
speedy determination of any allegation of wrongdoing. 


And in answer to a question from the Chairman, Mr. Cain © am- 
plified his explanation: 
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People vary in their attitudes and capacities, everywhere. 
I know all kinds of really splendid people in this adminis- 
tration who believe in fairness, as they have a great loyalty 
to our country. 

But in our present climate, if they veer one way or another, 
they necessarily veer in the direction of security; an amend- 
ment to permit a hearing before suspension in the law would 
give them a better calculated guess on whether the charges 
justify separation, as a result of which, if the subject is inno- 
cent of wrongdoing, no one is the wiser, his self-respect is 
untarnished, and everybody would feel good about the whole 
thing. 

Record, pt. I, p. 62. 
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Later, Mr. Cain ™ stated: 


There is no logical reason why it should require from 3 to 
18 months to determine whether an individual is or is not a 
security risk. 

If discretionary authority is secured so that one accused 
can have a hearing without previously having been sus- 
pended, a considerable amount of precious time can be 
saved. As matters stand, many talented individuals seek 
private employment rather than endure the uncertainty and 
time involved in having a final adjudication of their case. 


Public Law 733 ® provides that when a suspended person is re- 
stored to duty such person shall be allowed compensation for all or 
any part of the period of such suspension: 


* * * in an amount not to exceed the difference between 
the amount such person would normally have earned during 
the period of such suspension or termination, at the rate he 
was receiving on the date of suspension or termination, as 
appropriate, and the interim net earnings of such person. 


Answering a question concerning this present requirement of the 
law, former Senator Harry P. Cain ® urged that thought should be 
given as to: 


* * * why a person suspended should not be encouraged 
during his period of suspension to get along as best he can on 
any amount of income he can legitimately earn and be assured 
that if he is acquitted of all the charges, that he will get back 
the compensation he could have received had he not been 
suspended and that this sum would not be reduced by what he 
had earned during his period of suspension. 


Former Solicitor General Philip B. Perlman * commented: 


An employee, once suspended without pay, may wait an 
indefinite length of time before his case is heard by a board 
appointed by his agency head, and he may never know what 
the hearing board decided. There is no appeal from the 
action of the agency head. 

A suspended employee labors under the handicap of a 
presumption of guilt, a concept foreign to the basic principles 
of our form of government and to the traditions inherited 
from Anglo-Saxon common law. 


_ However, Mr. Perlman * pointed out that the suspended employee 
is entitled to notice of the reasons for his suspension: 


* * * only to the extent that the agency head determines 
that the interests of national security permit. 
Mr. Perlman © also stated that while the board, following a hearing, 
is required to make a decision in writing and the department or 
agency head then makes the final determination: 
_ There is no provision for a time within which, after a hear- 
ing is held, a decision should be reached either by the hearing 
a Record, pt. I, p.75. 
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board or finally by the department or agency head. The em- 
pipes may be held under suspension without pay for an in- 
definite period. 
If the final decision is favorable, he is reimbursed, if he is 
a permanent employee, for the salary withheld during the 
peer of suspension, but he is not reimbursed for the costs 
e incurred—and they are certain to be substantial—in meet- 
ing the burden of proving his innocence. 


Mr. Perlman next referred to the case of employees without per- 
manent civil service status, saying: 


Any employee without permanent status who is suspended 
and thereafter reinstated may be deprived of all pay during 
the period he was mistakenly or wrongfully suspended. 


Of the effect upon the innocent employee who has been suspended, 
Mr. Perlman ™ added: 


The innocent employee, while awaiting the final decision, 
is forced into a dilemma. It is to his interest to wait, at what- 
ever cost, and whatever deprivation. If he seeks employ- 
ment elsewhere, he is handicapped by the fact that unre- 
solved charges are pending against him. 

If his needs force him to apply elsewhere, and if he is suc- 
cessful in obtaining other employment, his case may never 
be adjudicated and the charges remain as a permanent cloud 
over his good name, a handicap to future employment in the 
Federal Government, and a serious obstacle to opportunities 
for position and promotion in private employment. 

If, on the other hand, he waits and the decision is adverse to 
him, he is left without remedy, irreparably and permanently 
injured. Thereisnoappeal. Moreover, he may never know 
what the hearing board decided, whether its decision was 
unanimous or whether there was a dissent. 

The hearings are private. The regulations provide that 
there shall be present at the hearings only the members of the 
hearing board, the stenographer, the employee, his counsel, 
the agency employees concerned, and the witnesses when 
actually giving testimony. : 

Mr. Lauterstein of the American Veterans Committee ® stated: 


The right to suspend without pay offers a great temptation 
to many officials of the various Government departments 
and agencies. What are these temptations? At various 
times this administration has indicated that one method of 
achieving economy is not to fill vacant positions. 

We must face the fact that a suspended employee is draw- 
ing no salary, and that in many instances his position need 
not be filled. If the suspension lasts long enough, the depart- 
ment or agency can save a bit of money and improve its 
budgetary position. This may not be an incentive to sus- 
pend, but it is certainly not any deterrent to suspending. 
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The Chairman of the Civil Service Commission, Mr. Philip 
Young,” contended that the sample regulations of the Attorney 
General “more clearly define the procedures by which employees are 
assured of fair, impartial, and equitable treatment under the pro- 
gram’’ and added: 


In cases of suspension, for example, the employee is 
notified in writing with the reasons being specific as security 
considerations will permit, and is given at least 30 days to 
answer the charges, including submission of affidavits or 
statements. 

If the employee is a citizen of the United States, has a 

robational or indefinite appointment and has completed 
fis probationary or trial period, the employee may sao be 
given a hearing before a board composed of at least three 
impartial and disinterested persons furnished from the roster 
the Commission maintains. At these hearings the employee 
may participate in the hearings, be represented by counsel 
of his choice, present witnesses, and offer other evidence 
in his own behalf and may cross-examine witnesses offered 
in support of the charges against the employee. A copy of 
the written decision of the board is furnished the employee. 

In addition, the entire case is reviewed by the head of the 
department or agency before a decision to terminate the 
employment of a suspended employee is made, The employee 
is also furnished a written statement of the decision of the 
department or agency head.”’ 


Attorney Daniel H. Pollitt ® described the case of a suspended 
employee who filed an immediate and comprehensive answer, sup- 
ported by many affidavits and requested to be reinstated pending an 
ultimate decision. He continued: 


When the agency denied her request, they said they had no 
authority to reinstate her, that once the matter had reached 
that stage she had to be suspended until the outcome of the 
case. 

These cases average about 6 months. Being suspended 
without pay for 6 months is in itself somewhat of a penalty. 
I think that these agencies should be given power to retain 
people on the payroll, pending the final outcome of their 
cases. If they can’t be kept at their present positions, per- 
haps there are other positions in the agency to which they 
could be transferred. 


Mr. Leonard Lopez," assistant to the president, Distriet Lodge 
No. 44, International Association of Machinists, recommended: 


Revise the program to provide that suspension and dis- 
missal must be based on evidence upon which a reasonable 
man could conclude the suspect is an actual or potential spy 
or saboteur or security risk, 


Mr. John Phelps,” secretary, scientists committee on loyalty and 
security, Federation of American Scientists, pointed out that: 


® Record, pt. I, p. 984. 
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* * * individuals in nonsensitive routine jobs are sum- 
marily suspended and promptly removed from their place of 
work as if they were in contact with vital secrets. 


* * * * * 


Summary suspensions should be used only in cases of gen- 


uine emergency. Such abrupt suspensions are necessary only 
when three conditions are met: 


1. Derogatory information sufficient to warrant a 
serious presumption of risk is suddenly uncovered; 

2. The individual is in a position where he might at 
any time compromise vital information; 

3. There is no less sensitive task in the laboratory or 
department to which he might usefully be transferred, 
pending clarification of his security status. 


Cases are known in which individuals were summarily 
suspended from nonsecret work on the basis of derogatory 
information long known to security officers. According to 
present regulations, employees who do not meet the stand- 
ards for sensitive positions may be transferred to other jobs 
net requiring clearance. Very few cases are known, however, 
in which this transfer has actually been accomplished without 
real hardship to the individual. Summary suspensions not 
only work unnecessary hardships, but they disrupt projects 
and discourage individuals from returning to their former 
positions even if finally cleared. 
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Mr. Irving Ferman,” director, Washington office, American Civil 
Libertiės Union, presented for the record a statement by the chairman 
of their board, Mr. Ernest Angell, which stated: 
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Section 6 of Executive Order 10450 requires that an 
employee must be suspended immediately if suspension is 
deemed necessary in the interest of the national security. 
We have found in many cases that persons have been sus- 
pended who have been accused of the most trivial matters 


and are in positions where they could not pose any threat to 
the national security. 
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In his appearance before the committee, Mr. Abraham Chasanow “ 
described in detail the ordeal which he encountered in his 13 months” 
suspension, and commented: 


LIRIS 


I think no employee should be subjected to the inde- 
scribable torture of the usual excessive del 

sion and final adjudication. My 13 months of waiting was 
not as long as many and no longer than most—but I do not 


think anyone should be subjected to an experience of that 
nature and duration, 


x * * 


ay between suspen- 


K * 

I think the Government has failed to recognize the extent 
of its obligation to the employee. I think it most cruel and 
inhuman tò suspend an employee unless it is absolutely 
necessary to do so. In my case, I could not believe that an 
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employee who had rendered loyal service for 22 years would 
be suspended without pay on 1 hour’s notice on such flimsy 
charges, and even denied the right to use the annual leave 
he had accumulated. Neither could I believe than an 
employee with my record would be treated worse than an 
habitual criminal, or be branded a “security risk”’ without a 
more thorough investigation and evaluation of the charges 
and the persons who made them. 


And, Mr. Chasanow recommended that— 


No employee should be suspended as a security risk except 
as a last resort. It is not likely that any employee who is 
under suspicion of being a security risk will engage in any 
subversive act, so that the Government takes little chance 
in letting him continue on his job. Or, if the circumstances 
of the case make that inadvisable, it is always possible to 
give an employee a special detail or temporary assignment 
pending final adjudication, so that both the employee and the 
Government will be protected. 


Mrs. Beatrice Murphy Campbell © who told the story of her sus- 
pension and subsequent restoration to duty to the committee, men- 
tioned among her recommendations the matter of finances and the 
difficulties of a GS-4 employee to pay the expenses during suspension, 
saying: 


Couldn’t some way be provided for the innocent employee 
to recoup his financial losses, either by additional eompensa- 
tion from the Government; or, perhaps, if the agencies had 
to bear a part of the employee’s financial burdens they would 
be less likely to act upon unfounded charges. 

Also it seems to me that an employee who goes out and 
works while on suspension in order to meet his obligations 
should not be punished by having the amount he manages 
to earn subtracted from the salary due him upon his return. 


Another recommendation made by Mrs. Campbell was as follows: 


If hearings were conducted before an impartial board prior 
to contemplated suspension, free of agency politics, preju- 
dices, and the like, a just decision could be arrived at without 
irreparable harm to the employee’s standing in the eyes of 
the community. 


An attorney “ familiar with the handling of suspension cases com- 
plained of the time-lag between the issuance of a charge, a granting 
of hearing, and the final determination, saying: 


It should be noted that during all of this period the em- 
ployee is suspended without pay and, because of the nature 
of the suspension, is practically prohibited from obtaining 
comparative skilled gainful employment. My observation 
is the average period of time between the issuance of the 
charge and the notification of clearance is some 9 months. 
That being an average, it includes situations in which the 
time period approximates a year, and in some instances 
even more. 
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Staff member, John Slear,” reported in the matter of compensat- 
ing restored employees: 


The sample regulations provide, section 5 (g) (1): 

“Tf he finds that reinstatement of the suspended employee 
in the position from which he was suspended is clearly con- 
sistent with the interests of national security, he shall restore 
the suspended employee to such position, and the employee 
shall be compensated for the period of suspension. 

“The Library of Congress obtained the ruling of the 
Comptroller General concerning payment of compensation to 
a restored suspended employee. The ruling rests upon the 
interpretation of Public Law 733 to the effect that agencies 
outside of the executive branch of the Government were not 
covered by that provision in Public Law 733. The Library 
of Congress has not had a suspension case. However, two 
agencies under the legislative branch of the Government, 
General Accounting Office and Government Printing Office, 
have paid compensation to restored employees for the periods 
of their suspensions. 

“The security regulations of the Department of Defense 
also denies payment of compensation to restored suspended 
employees, Suspension of Reassignment Section: 

“The Director of Personnel, whenever deemed appropriate, 
may temporarily transfer an employee to a position in which 
the interests of national security cannot be affected adversely 
by the employee, or the employee may request that he be 
placed on annual leave in lieu of reassignment. The employee 
may not be credited or reimbursed for annual leave taken in 
lieu of suspension or reassignment even though all matters are 
resolved in his favor. 

“This is another of the many interpretations placed by 
different persons of the Government upon provisions of the 
law, Executive order, and the regulations under which the 
security program operates.” 
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On the question of restoration of a suspended employee to another 
position, the staff report of John Slear ® states: 


Section 5 (g) (2) of the sample regulations and the relative 
subsection of most of the regulations used by the depart- 
ments and agencies provides: 

“Tf the personnel security officer does not find that rein- 
statement in the position from which he has been suspended 
will be clearly consistent with the interest of national security, 
but that employment of the suspended employee in another 
position in the (department or agency) is clearly consistent 
with the interests of national security, he may restore the 
employee to duty in such other position.”’ 

‘he current regulations of the National Labor Relations 
Board, section V, F, and the November 4, 1953, regulations 
of the Federal Communications Commission include the 
following provision relative to the employee being restored to 
duty in another position: 


© Record, pt. I, p. 950. 
*§ Record, pt. I, p. 948. 
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“If the Board determines that it is not inconsistent with 
the interests of national security to do so, it may permit an 
employee to remain in employment pending final determina- 
tion of his case: Provided, That in such case the employee shall 
file a written statement to the effect that the procedural rights 
afforded him in accordance with the provisions of these regu- 
lations in connection with further consideration of his case 
are equivalent to and in full satisfaction of the rights afforded 
suspended employees under the act of August 26, 1950 (64 
Stat. 476), and Executive Order 10450, issued April 27, 1953 
(18 F. R. 2489).” 

Subsequent revised regulations of the Federal Communi- 
cations Commission do not include this provision. 

It is significant that the other departments and agencies of 
the Government have not incorporated such a provision in 
their regulations to provide that the employee may be 
restored to another position in the department or agency 
where such employment would be clearly consistent with the 
interests of national security. 


Some relief from suspension for employees violating only the suit- 
ability provisions of Executive Order 10450, section 8 (a) (1), was 
provided by the Attorney General’s letter of December 20, 1954,” 
reproduced and distributed to heads of departments and agencies by 
Civil Service Commission Departmental Circular No. 782 of December 
29, 1954. The letter states: 


You have asked our opinion as to whether an employee 
may under certain circumstances be transferred to a non- 
sensitive position pending completion of departmental 
investigations under the employee security program, and 
before he is suspended. 

I am of the view that the following provision in agency and 
departmental regulations would not be inconsistent with the 
act of August 26, 1950, or Executive Order 10450, would 
eliminate a danger of hardship on some employees, and would 
not interfere with the effective operation of the personnel 
security program of the Government. 

Pending determination of suspension in cases in which 
ameliorating circumstances are present and the derogatory 
information disclosed is not of the character set forth in 
subdivisions 2 through 8 of subsection (a) of section 8 of 
Executive Order 10450, an employee holding a sensitive posi- 
tion may, with the approval of the personnel security 
officer, be transferred temporarily to a nonsensitive position 
in which the interests of the national security cannot be 
adversely affected by the employee. 


In his letter to the President of March 4, 1956,” the Attorney 
General recommended certain improvements in procedures, No. 2 of 
which was that: 


Meticulous care should be exercised in the matter of sus- 
ension of employees against whom derogatory information 
as been received. It is suggested that a personal inter- 

view with the employee prior to suspension is helpful in 
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most instances. The general counsel of the department or 
agency should be consulted and his opinion should be secured 
as to the sufficiency of the information justifying suspension. 
The final decision as to suspension should not be delegated 
below the Assistant Secretary level. 


By letter to the chairman of the committee, Assistant Attorney 
General William F. Tompkins “ recommended amendment to Public 
Law 733 so that suspension would not be mandatory prior to a hearing, 
saying: 

It is the Department’s proposal that the Congress amend 
Public Law 733 to relieve the heads of executive depart- 
ments and agencies from the mandatory requirement of 
suspending an employee before granting a hearing under the 
employee security program. The present law, as you know, 
requires that in all cases brought under its authority the 
employee be suspended prior to hearing. 


The same recommendation was made to the Congress by the 
Attorney General’s ” letter to the Vice President and Speaker of the 
House submitting a proposal ‘‘to amend the act of August 26, 1950, 
relating to the suspension of employment of civilian personnel of the 


United States in the interest of national security” by adding at the’ 


end of section 1 of the act a further proviso as follows: 


Provided further, That nothing in this section shall be 
deemed to require the suspension of any civilian officer or 
employee prior to hearing or termination. 


8. SENSITIVE AND NONSENSITIVE POSITIONS 


Section 3 (b) of Executive Order 10450 ™ provides for the designa- 
tion by the head of a department or agency of sensitive positions. 
It reads as follows: 


The head of any department or agency shall designate, or 
cause to be designated, any position within his department or 
agency the occupant of which could bring about, by virtue 
of the nature of the position, a material adverse effect on the 
national security as a sensitive position. Any position so 
designated shall be filled or occupied only by a person with 
respect to whom a full field investigation has been conducted; 
Provided, That a person occupying a sensitive position at the 
time it is designated as such may continue to occupy such 
position pending the completion of a full field investigation, 
subject to the other provisions of this order: And provided 
further, That in case of emergency a sensitive position may 
be filled for a limited period by a person with respect to 
whom a full field preappointment investigation has not been 
completed if the head of the department or agency con- 
cerned finds that such action is necessary in the national 
interest, which finding shall be made a part of the records of 
of such department or agency. 

n Record, pt. II, pp. 1123-1124. 


2 Department of Justice press release, April 17, 1956. 
% Record, pt. I, pp. 27-31, at p. 28, 
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Executive Order 10501 provides for the classification of docu- 
ments in the executive departments and agencies, eliminating such 
authority from 28 agencies, limiting classification authority in 17 
agencies to the head of the agency, and permits the other agency 
heads to delegate their authority to classify. 

As will be noted recommendation has been made” that the Gov- 
ernment scale job sensitivity to the system of information classifica- 
tion and even scale the personnel security requirements to the degree 
of access to “confidential,” ‘‘secret,’’ and “top secret”’ information or 
materials. 

In explaining the sample regulations of the Attorney General, the 
Chairman of the Civil Service Commission, Mr. Philip Young,” 
stated: 


These include the definition of a sensitive position as any 
position which by its very nature would permit the occupant 
of it to bring about a material adverse effect on the national 
security. These positions include those where the employee 
has access to security information or to other classified ma- 
terial, as well as those jobs where the employee may have 
an opportunity to commit acts directly or indirectly which 
affect the national security adversely. 


And, at a later time, Mr. Philip Young ™ said: 


* * * agencies are not declared sensitive; but positions 
are within an agency, and it is up to the head of the agency 
to make the determination as to whether positions are sensi- 
tive or are nonsensitive. 


Among those advocating cutting the security program down to size 
was Mr. Maslow * who stated that “no program affecting 10 million 
employees can operate in this system,” adding: 


We suggest that the application of the program should be 
limited to persons in sensitive positions or those in positions 
where they can affect top Government policy. * * * The 
result would be a tremendous reduction of the entire program 
and a more intelligent and effective coping with the real 
dangers. 


And this same witness recommended that the determination of what 
is or is not a sensitive position be taken away from the agency heads 
and that there be established an overall, civilian commission com- 
posed of distinguished lawyers, retired judges, and other persons of 
acknowledge impartiality, including high representatives of the key 
Government agencies. 

Former Solicitor General Philip B. Perlman,” referring to section 
3 of Public Law 733, which reads in part as follows: 


The provisions of this act shall apply to such other depart- 
ments and agencies of the Government as the President may, 
from time to time, deem necessary in the best interests of 
national security—~ 


% Record, pt. I, pp. 33-40. 

% Record, pt. I, p. 919. 

% Record, pt. I, p. 984. 

T Record, pt. I, p. 394. 
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pointed out that the authority thus granted was limited to the require- 
ments of national security, and stated: 


That this restricted grant of power was never intended to 
be used as authority to extend the coverage of the act of 1950 
to every department and agency of the Federal Government 
is made certain, not only by the statements in the reports of 
both the House and Senate committees, but also by the 
detailed provisions in the act itself for the employment in 
some other department or agency, with the approval of the 
Civil Service Commission, of persons whose services were 
terminated by a department or agency under the provisions 
of the act. This provision has now become obsolete. 


Mr. Perlman ® further commented: 


The effect of President Eisenhower’s order of April 27, 
1953, was to make, for the purposes of the security program 
established by that order, every department and agency of 
the Federal Government a sensitive department or agency, 
whether handling confidential matters or not. 


The Administrator of the Small Business Administration ® testified 
that of the 741 positions in his agency 600 of these positions have 
been designated as sensitive by reason of the nature of the work. 
The head of this agency has the authority to classify documents but 
he can not delegate such authority. The Administrator justified this 
high number of sensitive positions by the fact that the agency has as 
one of its functions to make certain that a fair share of the contracts 
of the Federal Government for national defense go to the small 
business concerns of the country, adding: 


In order to carry out this function, employees of the 
Small Business Administration have their offices in many 
of the procurement centers of the Department of Defense 
which handle contracts for national defense work and which 
deal with research and development projects and other confi- 
dential, classified activities pertaining to national defense. 

Other employees of the Small Business Administration 
work with the Atomic Energy Commission and the procure- 
ment offices of other agencies. These employees who deal 
with classified material relating to national defense have 
secretaries and clerks who must also be eligible to work with 
classified material, and thus even the file clerks and certain 
of the employees who distribute the mail must meet the 
standards of agencies who have responsibilities for classified 
material. 


However, on cross-examination the Administrator * admitted that 
there was a specific understanding with the Atomic Energy Commis- 
sion that Small Business Administration employees were to handle 
nothing that was classified as confidential or of higher rating. 

The Assistant Secretary of Commerce explained to a subcommittee 
of the House Appropriations Committee * that of the 36,000 full- 


® Record, pt. I, p. 113. 

© Record, pt. I, pp. 202-203. 

® Record, pt. I, p. 285. 

8 Hearings, subcommittee, House Appropriations Committee, Sth, Ist, Department of Commerce, 
April 18, 1955, p. 41-42, 81. 
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time employees in his Department 21,000 positions had been declared 
sensitive. A member of the committee asked the Assistant Secretary 
whether Executive Order No. 10450 applied to all positions, sensitive 
and nonsensitive, to which he replied: 


Not to my knowledge. 
The Congressman then commented: 


Then your understanding of the order is that it applies 
only to so-called,sensitive positions? 


To which the Assistant Secretary responded: 
That is right. 


At another point in the hearing the General Counsel of the Depart- 
ment of Commerce explained the method used in evaluating and han- 
dling a case and added: 


If in those processes a conclusion is reached in the Depart- 
ment by. review of the Secretary that the retention of an 
employee in a sensitive position is not clearly consistent with 
the national security, Public Law 733 requires that the em- 
ployee be suspendéd unless, working by voluntary arrange- 
ment, another job can be found for him that does not involve 
a sensitive position. If such a job is found that, again, 
is the end of the matter. If one is not found, or if no 
voluntary arrangement can be made, Public Law 733 re- 
quires suspension. 


Mr. Lauterstein “ of the American Veterans Committee stated: 


Persons can be considered security risks only in such jobs 
and in such departments.and agencies which involve material 
security. 

The first step, therefore, in reducing the scope of the 
present mastodon program is to establish a different scope 
and separate criteria for loyalty as distinguished from security 
and to place incompetence ‘which may indeed indirectly 
affect security, in an entirely different category. 


* * * * * 


We believe * * * that the security program, as such, 
should be restricted to those departments and agencies and 
jobs therein which, after careful study and survey, are 
determined to be materially related to the national security 
in more than an emotional and generalized sense. 


* * * * * 


One effect of the tremendous scope of the present program 
upon procedure is an ironic one. The man in a sensitive 
position is subject to full field investigation. This is fre- 
quently made by the FBI, whose criteria for investigators is 
the highest in the Government and equaled only by the CIA. 

Frequently, such full field investigation will destroy the 
effect of charges which superficially appear serious. 

A man in a nonsensitive job is not the beneficiary of such 
an investigation, nor is the hearing board which hears his 


“ Record pt. I, p. 263, 264, 267. 
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ease. Thus, the man in the least sensitive position is fre- 
quently prejudiced, whereas the man in the most sensitive 
job has the greatest advantage. Such a situation can be 
rectified only by reduction of the scope of the pregram, 
which may result in an ONS in the caliber of investi- 
gations and security officers and prompt and thorough hear- 
ings. 


In answer to a question Mr. Layterstein © stated that if we were to 
separate the loyalty category from the rest of the program the actual 
number of men discharged for actual disloyalty to the Government is 
almost negligible, and 


* * * that if you reduce the coverage of this program in 
terms of the job content and job security rather than in 
terms of this overall program you will do much to solve the 
problem, which reminds me of the statement which was made 
recently by a scientist, who said * * * if you zealously 
guard the ‘toothbrushes as you do diamonds, you will lose 
far less toothbrushes and far more diamonds; and that is the 
present problem of the security program. 


Mr, Will Maslow, director, Commission on Law and Social Action, 
American Jewish Congress,” speaking on the scope of the program 
said: 
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The application of the security program should be limited 
to persons in sensitive positions only. These positions 
should be designated sensitive and classified as to various 
degrees of sensitivity by reason of the access provided by 
such position to information vital to the defense of the 
Nation. With respect to all other positions there should 
merely be a requirement that the person holding such a po- 
ition is not, at the beginning of the employment or thereafter 
during the employment a member of an organization dedi- 
cated to the overthrow of our Government by force, that is, 


the standard already laid down for Government personnel 
in the Hateh Act.” 


The national president of the American Federation of Government 
Employees, Mr. James A, Campbell, stated: 


Recognizing that there is a great difference between 
sensitive positions and routine jobs not involving secrets 
of state, it is logical that stricter criteria might have to 
be established for such positions. In all fairness, however, 
it is essential that loyal and qualified employees who for 
some reason are not fitted for such employment be trans- 
ferred, whenever possible, to less sensitive jobs elsewhere. 
While ‘this is theoretically possible under the present system, 
in practice it is never done. Therefore, the agency should 
be required to reassign such persons elsewhere or in coopera- 
tion with the Civil Service Commission to place the employee 
in suitable employment in another agency. 


t. I, p. 270. 
* Record, > Lp . 521, also see p. 518. 
® Now covered A Public Law B30, 84th Cong. 
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Attorney Daniel H. Pollitt * related the case of an employee who 
had been suspended and subsequently cleared. The person worked 
in an agency which had, on a relative scale, no relation to national 
security and the person had no access to classified information. He 
concluded: 


* * * T think the security program should be restricted to 
sensitive agencies. 
* * * + a 


I think that for people in that category—namely, the 
nonsensitive, nondiscretionary jobs—that an affidavit of 
nonmembership in the Communist Party should be sufficient 
and that the security program be restricted to those people 
and to those agencies which do have access to classified 
information. 


Mr. Leonard Lopez,” assistant to the president, District Lodge No. 
44, International Association of Machinists, suggested amendments 
that would: 


Specifically confine the coverage of the program to the 
legitimate purposes of the United States Government— 
elimination of actual or potential spies or saboteurs from 
Government installations. 


Mr. Lopez ™ also stated that any program designed to eliminate 
such persons from jobs where they would be in a position: 


(1) To sabotage production essential to the defense of 
the United States; or (2) to secure and transmit information 
of a secret and vital nature concerning matters essential to 
the defense of our country. 


should be limited to the following considerations: 


(1) The program should be limited to installations 
which are essential to the defense of the United States, 
and/or agencies where information of a secret and vital 
nature concerning matters pertaining to the defense of the 
United States is available. 

(2) It should be limited to persons who are in a position 
effectively to sabotage such essential production, or secure 
and transmit such secret and vital information. 

(3) The program should be strictly limited to such 
persons and not be permitted to become a device for enfore- 
ing strict social conformity, invading personal privacy, or 
for depriving employees of their jobs because they fall into 
some security officer’s concept of social undesirable; and 

(4) Any person suspected of being an actual or potential 
spy or saboteur should not be discharged or transferred from 
his employment unless and until evidence upon which a rea- 
sonable man could conclude the suspect is guilty as charged 
has been produced and the suspect has been granted a fair 
hearing under fair procedures, including the opportunity to 
refute the evidence against him, and the opportunity to 
cross-examine hostile witnesses. 

® Record, pt. I, p. 486. 


* Record, pt. I, p. 546. 
% Record, pt. I, p. 543. 
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Mr. John Phelps,” secretary, scientists committee on loyalty and 
security, Federation of American Scientists, said: 


The strictness of the personnel security standards by 
which an employee is judged should be more closely scaled 
to the degree of sensitivity of his position. In the last few 
years there has been a general tendency for tighter security 
and loyalty standards to spread into positions which involve 
very little responsibility und no secrets or, at most, minor 
and certainly unimportant secrets. In principle, security 
standards and procedures are scaled to the sensitivity of 
the position, but in practice the distinction often seems to be 
lacking. Thus individuals in nonsensitive routine jobs are 
summarily suspended and promptly removed from their 

lace of work as if they were in contact with vital secrets. 

t is very likely that a realistic scaling of security standards 
to positions would better insure the detection of those who 
might compromise really critical information. 


It was suggested at the hearing that Mr. Phelps give some study 
to the problem of “‘scaling the security standards to the sensitivity of 
the position” and his report was later made a part of the record. 
The report states ** (in part): 


The scaling of personnel security standards to the sensi- 
tivity of various positions is a complex problem, whose 
detailed solutions must be worked out in practice and with 
reference to particular requirements as they arise. But it 
is possible, without resorting to generalities, to place the 
the problem in proper perspective, in terms of our actual 
security needs, and to suggest some reasonable guidelines 
to be followed in making the detailed decisions. 


Later in his memorandum, Mr. Phelps ® stated: 


One possible approach to the security scaling problem is 
to try to classify whole Government departments according 
to their degree of sensitivity. Thus the Defense Establish- 
ment, including more than half the civilian employees of 
the Government, would probably be classified as sensitive, as 
would be the Atomic Energy Commission, the Central Intel- 
ligence Agency, and probably others. At the other extreme 
the Post Office and the Veterans’ Administration could 
probably be considered insensitive. In between might 
come, for instance, the Departments of State, Justice, 
Treasury, and Commerce. It is clear, however, that many of 
the functions of the sensitive departments are actually quite 
insensitive and that many jobs in these departments are 
insensitive by the criteria outlined above. On the other 
hand, a few functions of the insensitive departments might 
require protection and some employee screening. It is there- 
fore quite unlikely that personnel security standards can be 
made uniform for whole departments; a better approach is 
necessary. 


*® Record, pt. I, pp. 909-910. 
* Record, pt. I, pp. 918-920. 
* Record, pt. I, p. 918. 

% Record, pt. I, pp. 919-920. 
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The approach which now seems most generally practical 
is to scale job sensitivity to the system of information classi- 
fication. The three levels of information classification can 
help to guide the intensity of security screening of employees 
or applicants. Much information is currently overclassified 
and this can be expected to lead to an overclassification of 
jobs. However, the information classification system ap- 
pears to be the best guide to overall sensitivity now avail- 
able. 

First of all, many positions could be designated as insensi- 
tive if they involved no access to classified material. This 
would eliminate from security screening many jobs in agen- 
cies traditionally considered sensitive. The administrative 
burden of security would be substantially reduced, although 
some additional physical security measures might be neces- 
sary to protect classified areas. In general the principle 
should prevail that physical security measures, even at added 
cost, are greatly to be preferred to personnel security meas- 
ures when no significant question of working efficiency is 
involved. 

Within the classified area—confidential, secret, and top 
secret—it is often possible to scale the personnel security 
requirements to the degree of access involved. When work 
which is classified no higher, say, than confidential is carried 
on by a fairly self-sufficient group in a particular place, 
confidential clearances might well suffice for the entire 
group. But, in many situations, too elaborate a system of 
personnel clearances would cause many administrative 
inconveniences and perhaps an overall loss of efficiency. A 
certain minimum of ease in communication is necessary for 
the efficient functioning of any organization or project. It 
appears that a practical approach to levels of clearance can 
do little more than mark out groups of people or projects in 
which there must be reasonably free communication, and then 
determine the highest degree of clearance required by the 
group. Some top jobs, perhaps, requiring access to classified 
information outside the group, might require higher clear- 
ances. In much work—scientific work for instance—the 
need-to-know requirement should be interpreted liberally 
even if generally higher clearance levels result. 

If the present personnel organization and management 
charts of Government departments and offices could be 
examined with these principles in mind it should not be too 
difficult to assign reasonable clerance levels to the different 
positions. The personnel security standards could then 
be sealed to these clearance levels much more sharply than 
they are now. It is worth noting that a small contribution 
toward the scaling of security standards has been made in 
private employment, in particular in the Defense Depart- 
ment’s industrial security program for its contractors. In 
such employment private rights are more inherently at 
stake and realistic security requirements take precedence 
over more arbitrary demands for loyalty. 

In considering levels of clearance in relation to the informa- 
tion classification system, it is important to note one or two 
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fundamental differences between confidential mformation 
and more highly classified information. One. or two sig- 
nificant facts from secret or top secret documents may be of 
much greater value to a potential enemy than dozens of 
complete confidential documents. Confidential information 
is almost always of such a nature that it would have to be 
transmitted in quantity and in detail to be of value to any 
enemy. This suggests that the clearance necessary for 
confidential information can be safely set at a very low 
level. Certainly physical restrictions should be maintained 
(or perhaps even increased to prevent quantities of data 
from escaping) and employees should be aware that negli- 
gence or faithlessness in handling confidential material is 
unishable. But a downgrading of the clearance necessary 
for handling the masses of confidential material now on hand 
would cut out a great administrative burden and would 
allow more emphasis on the vastly more critical higher 
classifications. 

The question of designating sensitive jobs where no 
access to classified information is involved is somewhat more 
complex. We must pick out positions where policies are made 
or influenced, or where penetration for hostile purposes 
might occur. It should be practical to assign these job 
levels of sensitivity corresponding to the information classi- 
fication system, and so to develop a realistic and consistent 
means of grading clearances throughout the Government. 
The Civil Service Commission has, under Executive Order 
10440, developed a schedule C of confidential or policy- 
making positions which are excluded from normal competitive 
requirements. ‘This might serve as a starting point in rating 
the sensitivity of positions. ‘The Armed Forces’ policy of 
treating all commissioned officers as holders of sensitive 
positions might be another starting point. We could also 
pick out vital installations which are especially vulnerable 
to sabotage. Much study and insight and, for instance, the 
techniques of operations research could be brought to bear 
on this problem with fruitful results. 

In conelusion, some general principles can be restated 
and some recommendations made. Security regulations 
should be imposed only where real security, in the sense 
discussed above, is involved. All strictly insensitive positions 
ean, without harm, be made exempt from security screening. 
A workable scheme for assigning levels of clearance to fit the 
information classification system can be developed; policy- 
making and other sensitive jobs not involving access to 
classified information can be assimilated into this system. 
It is to be hoped that the present widespread tendency toward 
overclassification of information can be stopped. The level 
of clearance necessary for handling confidential material 
should be reduced and the emphasis placed on clearance for 
sécret and top secret information. Generally, no objection 
is made to the degree of investigation to which individuals 
are now subjected for handling secret or top secret, although 
very serious procedural defects are apparent in those cases 
in which any questions at al] arise, and many severe in- 
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justices: now occur. In general physical security measures 
are to be. preferred—even at added cost—to personnel 
security measures whenever one can be substituted for the 
other without loss of efficiency. We have every reason to 
believe that measures such as those discussed in this mem- 
orandum would cut the administrative burden and the costs 
of personal security programs by over one-half, would lessen 
the likelihood that significant breaches of security might 
occur, and would greatly further the efficient utilization of 
those human and physical resources upon which our security 
ultimately depends. 


The Chairman of the Civil Service Commission ™ testified that— 


* * * When a person leaves a job or is separated from a 
job or resigns or is fired under the provisions of this security 
program and then is appointed in another job, thinking of 
the term in broad sense, he ceases to become a security risk 
because he was only a security risk while he held that particu- 
lar position. 


Yet on cross-examination counsel stated that the President had 
said that all positions in all agencies have a relationship to national 
security, so that we are really talking about all civil employees of 
the Government, to which Mr. Young ™ replied: 


Yes; all Federal employees. 


The impression was definitely left with the subcommittee that there 
was some kind of scaling of the person to the sensitiveness of the 
position. If it exists it is in theory mainly. 

Admitting that all Federal employees were placed in a relationship 
to_national security, Mr. Young ™* was asked: 


Isn’t it a fact that practically anything that a person 
could be terminated for by the Government could be handled 
under section 8 (a) if the security officer or personnel officer 
wanted to? Wouldn’t it be possible to classify almost every- 
thing under that if he wanted to get rid of them? 


His answer was: 


Only if the job had a particular relation to the national 
security. 


9. SHOULD GOVERNMENT PROVIDE COUNSEL 


The sixth amendment to the Constitution guarantees 
every accused the right to a speedy and impartial trial, yet 
this guaranty can easily be a mockery without trained legal 
advice.” 


Mr. Leonard Lopez,' assistant to the president, District Lodge 1 
44, International Association of Machinists, stated: 


We therefore believe that the Government cannot con- 
stitutionally cause—by denial of security clearance—the 


* Record, pt. IT, p. 1306. 

” Record, pt. II, p. 1311, 

% Record, pt. II, p. 1310. 

* From introductory piece of article on The Legal Aid Program, p. 141, February 1956 issue American 
Bar Association Journal. 

1 Record, pt. I, pp. 544, 547. 
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involuntary discharge or transfer of an employee with conse- 
quent loss of his employment rights and damage to his 
reputation, unless that employee was first afforded due 
process of law. 


ae questioning as to what he based this opinion, Mr. Lopez 
stated: 


I base that upon the fact that the sixth amendment does, 
I believe, grant such a right to even a criminal and I think 
in this case where the person is merely accused and all the 
charges have not been proven against him, that certainly 
he should be afforded the same process of law. 


Asked as to whether under an improved security program the 
Government should provide accused with counsel, Mr. Thurman 
Arnold ? stated that he “would certainly make it as easy as possible, 


and certainly that would alleviate some of the suffering of poor 
people.” 


Former Senator Harry P. Cain*® was more emphatic. He said: 


It seems to me that a civilian public servant is as much 
entitled to legal representation in a security-risk hearing as 
is granted to the military public servant when he is charged 
before a court-martial. 

I have been both, and I see no difference in a person who 
works for his Government in a civilian or a military capacity. 


At another point in his testimony, Mr. Cain * added: 


Many accused persons have resigned before getting a hear- 
ing only because they could not afford to hire counsel. I 
know this to be true. 


The national president of the American Federation of Government 
Employees, Mr. James A. Campbell,’ proposed that: 


* * * legal assistance be provided without cost to em- 
press charged under the security program. As an abso- 
ute minimum if this cannot be done, an employee who is 
vindicated should be reimbursed for his legal expense. 


Attorney Daniel H. Pollitt? referred to the matter of cost of a 
hearing to a Government employee, saying: 


Many of these employees charged under Executive Order 
10450 are low-salaried employees. The cost of an attorney 
is quite serious to them. I think this cost should be borne 
by the Government. I think whether or not an employee is 
fit to continue his service is a logical cost of the Government 
operation, just as the cost for telephone calls or papers or 
the salaries for the security officers. 

An analogy are courts-martial in the Army. One who is 
in the Army who gets court-martialed is not required to re- 
tain an attorney to represent him. The Army considers 
that part of the cost of administering the Army. And here, 
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assist him in obtaining competent counsel and, when neces- 
sary, cost free counsel at the discretion of the American Bar 
Association. 

The Supreme Court of the United States has recently reiterated 
the importance of a man charged with crimes being advised of his 
right to counsel or be given the benefit of counsel.’ 

There have recently been complaint against the public defender 
system for criminals in our larger cities as a striking and disturbing 
similarity to totalitarian procedure. Judge Edward J. Dimock, 
United States District Court for the Southern District of New York 
in an article in the American Bar Association Journal '' opened same 
by saying: 

The Communists honestly believe in the doctrine that the 
highest welfare of the human race is to be attained only by 
complete subservience to an all-providing state. 


Judge Dimock points out that it would be sad: 


If the citizen in legal conflict with the state could get no 
counsel except such as was vouchsafed him by the state. 


A couple more statements of Judge Dimock are in point: 


Even if the only alternative to a public defender were the 
old system of unpaid specially assigned counsel, the danger 
inherent. in the public defender system would still so far 


outweigh its advantages that we ought to put up with the 
old system. 


> =s — 
s.. $e =» 


— 


ABLES B RESTS 


* * * * * 


The advantages of the public defender system unaccom- 
panied by its dangers can be obtained by making public 
funds available to specially assigned counsel or, better still, 
by privately supporting a legal aid society or voluntary 
defenders’ organization. 

* * + * * 


“ASTRA EOI SU 


Until the time, therefore, when we shall have obtained 
private support to finance defense by the Legal Aid Society 
or other voluntary defenders everywhere, Congress should 
parnai, Government payment of specially assigned counsel, 
jut for not one instant should Congress permit the Govern- 


ment appointment and payment of a standing public 
defender. 


10. SUBPENA POWER FoR HEARING BOARDS 
Former Senator Harry P. Cain recommended that: 


Security hearing boards should be provided with subpena 
power with which to —— witnesses whose appearances 
would not jeopardize the national security. 


” Pennsylvania v. Claudy (350 U. S. 116), 


11 The Public Defender: A Step Toward A Police State, March 1956, vol. 42, p. 219. 
% Record, pt. I, p. 69. 
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too, I think that the Government should pay the attorneys’ 
fees involved in these security proceedings. 


Mr. John Phelps,’ secretary, scientists committee on loyalty and 
security, Federation of American Scientists, stated: 


Consideration should also be given to lightening the finan- 
cial burden that the employee incurs in making an effective 
defense. Even if the employee is cleared he may still have 
spent hundreds or even thousands of dollars in presenting 
his case. The simple way to improve this situation is for 
the Government to provide legal assistance, at least for the 
employee with some sort of tenure. If the threshing out of 
the issues involved in a security case is costly, the cost should 
be borne as part of the public burden of maintaining security. 


One of the recommendations of Mr. Abraham Chasanow,® who 
has been suspended for 13 months before clearance, was: 


The Government should, through the bar association, 
provide the employee with competent legal counsel, paid by 
the Government. Itis my opinion that many employees who 
were innocent of the charges against them have been perma- 
nently branded as security risks only because they did not 
or could not afford to have competent counsel. 

I should think the Government would want to assure 
that an employee is discharged as a security risk only after 
a fair hearing at which the employee is properly represented 
I think the Government — interested in assuring that 
only the guilty are discharged, and not in amassing statistics 
concerning security discharges. 


Taking cognizance of the fact that, while the Department of the 
Navy always permitted counsel to appear in security cases, many had 
not taken advantage of their opportunity, possibly because of the 
employee’s. concern over cost, Mr. James H. Smith, Jr.,® Assistant 
Secretary of the Navy for Air stated: 


We have always been mindful of our dual responsibility 
in security matters to safeguard classified information and 
at the same time to insure maximum observance of the inter- 
ests of one of the Nation’s largest groups of public serv- 
ants. We felt that no employee should be handicapped 
because of lack of legal representation. Through the close 
liaison which is maintained between the Navy and the Ameri- 
can Bar Association this organization instituted a program to 
assist Government employees to obtain counsel in security 
risk hearings at fees which reflect the ability of the particular 
employee to pay. The Navy Department actively encour- 
aged the adoption by the American Bar Association of this 
program. In order to give further notice of this public- 
spirited cooperation from the bar, this change also requires 
that a statement be included in the letter of charges advising 
the employee that the services of the American Bar Asso- 
ciation will be made available to him, should he so desire, to 

? Record, pt. I, p. 912. 


t Record, pt. J pp. 621-630. 
* Record, pt. I, p. 619; also p. 796. 
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Attorney Daniel H. Pollitt ” stated: 


* * * I think that Congress in this matter should give 
subpena power to these boards so that the boards will have 
some authority and some power to bring forward these 
informants who are not connected with the national security. 


When representatives of the Department of the Navy were before 
the subcommittee, they were asked their opinion on whether or not 
security hearing boards should be provided with the subpena power 
to compel the attendance of witnesses."* They were asked to submit 
the opinion of the Navy Department in writing, which they did. By 
letter dated October 6, 1955, Mr. Albert Pratt,’® Assistant Secretary 
of the Navy (Personnel and Reserve Forces), stated: 


One of the questions which was raised was the advisability 
of clothing security hearing boards with the authority to 
subpena witnesses and documents. Jam unable to recall any 
particular case in the Navv Department in which the secu- 
rity hearing board’s lack of subpena power has been brought 
into sharp focus, nor do I know of any detailed study which 
may have been made of this question. I do realize, however, 
that this subject is closely related to other areas of the 
security prograra which would be affected by extanding the 
subpena power to security hearing boards. For instance, 
it bears directly upon the much discussed subject of the 
right of confrontation and cross-examination. It would also 
be necessary to approach the problem from the viewpoint of 
the investigative agencies such as the Federal Bureau of 
Investigation, since the existence of the subpena power 
would undoubtedly affect the obtaining of evidence by these 
agencies in security cases. 


11. RIGHT TO Work FOR THE GOVERNMENT 


The Chairman of the Civil Service Commission, Mr. Philip Young,” 
told the committee in March of 1954: 


* * * that no individual has a right to a Government 
job; working for the Government is a privilege that the 
citizen must earn. 


Mr. Will Maslow, director, commission on law and social action, 
American Jewish Congress,” in answering a question in which the 
statement was made that ‘Serving in the Government is a privilege 
and not a right” stated: 


* * * the Supreme Court has held that while it is a 
privilege to serve in the Federal employment, the Federal 
supervisors may not discharge a man arbitrarily for reasons, 
for example, of religion or race. It may be a privilege to 
serve in the Government but once you serve there, I think 
you have a right to be protected against arbitrary treatment. 


1? Record, pt. I, p. 488. 
18 Record, pt. I, p. 763. 
1 Record, pt. I, p. 849. 
® Record, pt. I, p. 1013. 
" Record, pt. I, p. 530. 
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And referring to the Attorney General’s memorandum of March 4, 
1955 " to the effect that “every effort should be made to produce wit- 
nesses to testify” he commented: i 


Tt is unreasonable to assume that an adverse witness will f 
voluntarily appear. It is just simple justice to require a 
casual informer to say under oath and before a hearing what 
he has willingly said in secret and at a distance, If such an 
anonymous witness knew he would be required to face the 
person accused, there would be fewer attempts to destroy 
individuals through malice, greed, or jealousy, and the 
public would have much more confidence in the judgments 
reached by hearing boards. 


Mr. Cain “ further contended: 


This question goes to the heart of the internal security 
problem. The Government said it wants to keep its under- 
cover agents and paid informers undisclosed. It may be that 


— — FIC TAY LOE EEL LE EIA Ne 


ex many of them should remain undisclosed in particular cases, 
cx but they are by no means the only adverse witnesses. 
b Such a person might be a next-door neighbor or a fellow 
— worker, and to my knowledge they often have been. Their 
3 testimony would not endanger the national security. 
es Who are these witnesses the Attorney General wants to 
à encourage to appear? The only way to find out is to clothe 
pe — — with the power to call witnesses. 
Aand a * * * 


— As matters now stand, hearing boards can piously request 
re$ the appearance of an adverse witness. The complete decision 
) remains with that witness as to whether he will come forward. 
* Does this situation add to our national security? Does it 
provide justice or increase a citizen’s trust in his Government. 


2 It does not do either, but it actually weakens the former and 
pe destroys the latter. 

C I would place the power for calling witnesses where it 
t logically belongs, with the hearing boards. If, thereafter, 
i. the Justice Department has good reason, and often it does, 
* to oppose the appearance of a given witness for a particular 
oo case, let the Justice Department so convince the hearing 
om board. 


The national president of the American Federation of Government 
Employees, Mr. James A. Campbell,” said: 


I would authorize subpena power to produce adverse 
witnesses whose statements or comments are used in the 
hearing. 


Mr. Lauterstein of the American Veterans Committee ™ stated: 


Provisions should be made to amend the existing law to 
provide for subpena of witnesses either by the hearing board, 
review board, or the employee. ‘There is no such provision 
under present legislation. 

13 Record, pt. I, pp. 56-58. 
4 Record, pt. L, Ass 469-70. 


% Record, p t. 1, p. 411. 
1 Record, Pt. I, p. 267. 
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Mr. Leonard Lopez,” assistant to the president, District Lodge No. 
44, International Association of Machinists, commented: 


It is said by many that ‘Government employment” is a 
“privilege” and not a “right’’—which we seriously question— 
yet this philosophy of “privilege” encompasses the seniority 
rights, retirement rights, leave rights, end other benefits 
granted him by virtue of his holding Government employ- 
ment. 

However, closely linked with his so-called employment 
privilege is his reputation among his fellow workers in the 
community and among his frie nds, ne ighbors, and relatives 
which is a valuable property right which is placed in jeopardy 
through actions processed against his employment privilege. 


The Chairman of the Civil Service Commission, Mr. Philip Young,” 


appearing before the subcommittee in September 1955 stated: 


“The objective of the program is to make sure that there 
is no employee on the Federal payroll nor any applicant ap- 
pointed who can, because of his position, endanger the na- 
tional security. Working for the American people is a 
privilege and not a right.” 


Secretary of Agriculture Ezra T. Benson™ stated: 


I have stated publicly many times that employment in 
the Federal Government is not a right but a privilege. 


À communication” in the record asks the committee to— 


* * * Remind the personnel security program that, no 
matter how big and impersonal our Government becomes, it 
was founded on the premise that the Government exists for 
the protection of the rights of the individual. Disregard of 
those personal rights is “the first step in the direction of the 

“police state” which we all fear. 


Mr. Scott McLeod,” Administrator, Bureau of Security and Con- 
sular Affairs, Department of State, was quoted in a national publica- 
tion as saying: 


He has no right to Government employment, so if he loses 
his Government job, he hasn’t lost any right. 


In the case of Parker v. Lester * the Ninth Circuit Court of Appeals, 
in a case not appealed by the Government, held that the Coast Guard 
regulations governing the clearance of a merchant seaman denied 
such seaman of due process of law, stating: 


The liberty to follow their chosen employment is no doubt 
a right more clearly entitled to constitutional protection 
than the right of a Government employee to obtain or re- 
tain his job. It has been suggested that the latter is not 
entitled to protection of the due process clause. Bailey v. 


Richardson (D. C. Cir.), 182 F. 2d, 46, 57. 


2 Record, pt. I, p. 544. 
% Record, pt. I, p. 683. 
* Record, pt. I, p. 736. 
% Record, pt. I, p. 633. 
% Record, pt. I, p. 664. 
” Parker v. Lester, 227 F.2d 708. 
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At this point the court noted that this Bailey v. Richardson decision 
was affirmed by an equally divided Supreme Court * and noted that 
the majority opinion of the Court of Appeals should be compared with 


the Wieman v. Updegraff decision.” But the court then pointed out 
that: 


Even the alien lawfully residing in the United States is en- 
titled to this protection. (See Awong Hai Chew v. Colding, 
344 U.S. 590, and cases cited in footnotes at pp. 596-598.) 


But at another point in the decision the court, referring to Govern- 
ment employees, stated: 


It is a matter of public record that the somewhat com- 
parable security risk program directed at Government em- 
ployees has been used to victimize perfectly innocent men, 


12. ArroRNEY GENERAL’s List 


Speaking before the subcommittee relative to the Attorney General’s 
list, a witness ® stated: 


What we have therefore today under the program is a 
search for persons with some relationship to some Communist 
group, or some Communist-front group, or some group which 
some security officer thinks is suspicious. 

Originally, when the employee’s security program was 
devised, only those groups could be mentioned which were on 
the Attorney General’s list. Today, there is no limit. Any 
organization, whether it is on that list or on any other list, 
may be the subject of charges. And remember that Com- 
munist-front organizations by definition are not Communist 
groups, initially, but are groups designed to entrap the 
unwary and to dupe the innocent. By definition, therefore, 
there must be non-Communists in a Communist-front group. 

We have seen, however, that any association with a Com- 
munist-front group now becomes the mechanical stimulus for 
the filing of charges. This concept of the Communist-front 
group has now spread to the Communist-infiltrated group, 
so that even the group which was never under the control of 
Communists becomes suspect because Communists have 
sought to infiltrate the group. Whether or not they have 
been successful and whether or not this particular employee 
may have spent all his time resisting the infiltration of those 
Communists is immaterial. 


Former Senator Harry P. Cain * referred to Public Law 176, the 


Independent Offices Appropriations Act for 1954, which carried the 
provision that: 


No housing unit constructed under this act shall be 
occupied by any person who is a member of any organization 
designated as subversive by the Attorney General. 

2 341 U. S. 918. 
2 344 U. S. 183. 


# Will Maslow, Record, pt. I, p. 520. 
3 Record, pt. I, p. 46. 
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Referring to the oath required for those taking public housing, Mr. 
Cain added: 


Not only is a person required to say that he does not 
belong to any organization on the list, which has never been 
adjudicated, but he is required under that determination of 
the law to be his brother’s keeper, a subject of concern, I 
take it, to all of us. 


Describing the origin and use of the Attorney General’s list, 
Cain ® stated: 


Alerted at the cold war’s onset to prewar and wartime 
infiltration of the Government, the President by Executive 
order in 1947 authorized the Attorney General to set up a 
screening system. 

* * * * à 


The purpose was to sift the Communist out of Govern- 
ment and to prevent further infiltration by them or their 
sympathizers. Thus, the Communist Party and some scores 
of leftwing or ultraliberal organizations were posted on the 
list as proabably being Communist tainted. 

A balance being desirable, scores of Fascist, Nazi, native 
totalitarian, and native vigilante organizations were listed 
also, so that as of 1952, when there was a turnover of admin- 
istrations, the list numbered 192 organizations. 

Since the changeover, 83 more organizations have been 
added, with further additions in prospect. 

This is the list of organizations, some highly respectable 
until infiltrated and captured by Communists in which past 
or present membership was considered questionable under 
the former administration’s loyalty program. 

The list is a substantial factor in most of the cases against 
those who today are alleged to be security risks. We have 
never known anything like this proscription list before. 


Mr. Cain * then went on to point out how the Attorney General’s 
list had become the “transmission belt”? from which many State and 
local security machines draw their power and provides the power to 
private vigilante groups. He continued: 


Since the list powers not alone the Federal security machine 
but State, municipal, and private apparatuses as well, accu- 
mulated membership of these organizations is, I take it, of 
pressing and national interest. 

How many millions of people fall under the security shadow 
no one can safely say or know. We know that under the 
civil-service program membership in any proscribed organi- 
zation constitutes derogatory information whether the mem- 
bership be past or present, whether the organization be 
active or defunct. You may talk yourself out of some listed 
associations, but you must face up to its being derogatory 
information. 

No less than 14 of our States and innumerable local bodies 
have enacted security laws and ordinances geared to what? 


%# Record, pt. I, p. 48. 
8 Record, pt. I, p. 49. 
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The Attorney General’s list. A census of such memberships 
aside, there is not even an official Federal catalog unless you 
call a list, copies of which I brought with me, a catalog, of the 


organizations, much less is there a handbook briefing their 
histories. 


Attention of the subcommittee was called to the decision of Judge 
Greenburg * when the case of the International Workers Order, Inc., 
was before him on petition of the New York State Superintendent of 
Insurance. Judge Greenburg found the [WO to be antagonistic to the 
best interests of this country but took this action on the basis of the 
facts and not on the basis of an allegation that it was guilty because 
the organization was listed by the Attorney General as a subversive 
organization. Said Judge Greenburg: 


The court felt that it was unthinkable and shocking to its 
conscience to permit this ex parte judgment of the Attorney 
General to condemn an organization without giving it notice 
of the action contemplated and a hearing on the charges that 
gave birth to the listing by the Attorney General. The action 
of the Attorney General was not due process, according to the 
law of the land and the court refused to consider this listing 
as having any bearing upon the determination of the im- 
portant issues involved in this litigation. 


Giving his recommendations and explaining his reasoning concern- 
ing the Attorney General's list of subversive organizations, Mr. Cain * 
said : 


The Attorney General’s list should be republished to dis- 
tinguish between the listed organizations which are no longer 
in existence and those which are presently active and the 
active organizations should be grouped under their categories, 
which are Communist, Fascist, totalitarian, and subversive. 

The Attorney General’s list, Mr. Chairman, has become 
a public document and available on request to every citizen 
in the land. In its present form, the list represents a total 
of 275 organizations which are thought, naturally, Mr. 
Chairman, by the mass of the public which is generally un- 
informed in a particular matter like this, to be actively work- 
ing against the national interest. 

The fact is that approximately 150 of the listed organiza- 
tions are nonexistent. 

The public is entitled to be advised of the number of organ- 
izations which are active and the public would benefit and be 
more informed by knowing the names of the active organiza- 
tions which are Fascist as opposed to those which are 
Communist and those in the other categories. 

Nothing but good, sir, could come from letting the people 
in on what is their own business, advising the public what 
the Attorney General’s list actually represents. 

As the list stands, and this is what distresses me as just a 
simple citizen, it lends encouragement to a belief that the 
problem of subversion is much more extensive than is the fact. 


* Record, pt. I, p. 55. 


* Record, pt. I, p. 73. 
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When advised that more than half of the listings represent 
problems of the past, the public will be better able to under- 
stand and work on the problems of the present. 

The public’s understanding would be increased if those in 
authority—and that includes all of us—emphasized that 
membership in a listed organization is not necessarily bad or 
evil in itself. 

Many of the organizations were established with encour- 
agement from the most distinguished leaders this Nation has 
ever known, and many of the original members responded to 
this encouragement. 

* * * * * 


The only way to determine the nature of a membership 
is to relate it to place, time, avowed purpose, and circum- 
stances. The only people who would not understand this 
too strongly are those who never belonged to an organization. 
Let somebody join and then you would become interested, 
because you might be held accountable for that association 
from that time on. 


— Mr. Cain also recommended that the Department of Justice 
F promptly compile and publish a handbook on the listed organizations, 
⸗ arguing that: 


The average security officer is charged with a responsibility 
for evaluating an individual’s membership, past or present, in 
a listed organization. This security officer seldom has any 


Pt adequate knowledge about the origin, evolution, develop- 
ee ment, and purposes of the organization. 


Agency heads seldom know more about the organizations 
than is stated on the published list and all that says is that the 
listed organizations have been found to be subversive or 


—* questionable under authority of Executive Order 10450. 

p” Responsible citizens throughout the country who become 
—* concerned with the list have no knowledge whatsoever con- 
—* cerning what the organizations represent. 

wh A descriptive handbook to cover the origin, nature, and 
* present status of every organization would be an invaluable 
ie aid to any security officer, evaluator, or, very importantly, 
a interested citizen. 


When a security officer is without adequate information 
concerning the listed organizations, he will often reach an 
erroneous or incorrect judgment which can unnecessarily and 
unfairly abuse the individual who is charged with being or 


having been a member. 
* * > * * 


The recommended handbook would add to the fairness of 
domestic internal security procedures, and it would enable 
thousands of State and community leaders to become in- 
formed where presently they remain without sufficient 
knowledge. 


# Record, pt. I, p. 74. 
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Mr. Cain ® described the “evaluation” approach of the Atomic 
Energy Commission which: 


* * * makes a clear distinction between members who 
have been working to support the subversive aims of a sub- 
versive organization and those members whose contacts have 
been limited or unimportant. 


As far superior to the rule under Executive Order 10450 which fails 
to give any criteria as to membership in listed organizations, pointing 
out that: 


Executive Order 10450 simply states that the security 
officer shall consider membership in or affiliation or sympa- 
thetic association with any foreign or domestic organization, 
association, movement, group, or combination of persons 
which is totalitarian, Fascist, Communist, or subversive. 


Mr. Lauterstein of the American Veterans Committee,* in com- 
menting that the criteria for determining a “security risk” in Execu 
tive Order 10450 were so broad as to be virtually meaningless used 
as an example the frequent use of the association method of determin- 
ing security risk, adding: 


It is to be noted that section 8 (a) of the Executive order 
does not restrict this criterion of association to membership 
in an organization on the Attorney General’s list. 

It in effect leaves to the particular department or agency 
the determination of whether such organization is totali- 
tarian, Fascist, Communist, or subversive. 


Mr. Lauterstein further testified that while the American veterans 
Committee had defeated a deliberately organized Communist attempt 
to infiltrate and capture its organization,” nevertheless one of its 
members, employed in an agency of the Federal Government,” was 
charged with being a security risk in that he had been a member of 
the Washington chapter of the American Veterans Committee, “which 
chapter is alleged to be Communist-infiltrated and dominated.” 

Mr. Irving Ferman,* director, Washington office, American Civil 
Liberties Union, presented for the record a statement by the chair- 
man of their board, Mr. Ernest Angell, which stated: 


The whole list should be reevaluated, and only those 
organizations kept on the list in which membership might 
be really relevant in determining whether an individual’s 
employment constituted a security risk. 


In testifying about her suspension and subsequent restoration to 
duty, Mrs. Beatrice Murphy Campbell“ stated that— 


Membership in organizations further back than 10 years 
does not seem just as the sole criterion for suspension and 


dismissal, 
¥ Record, pt. I, p. 75. 
+ Record. pt. I, p. 264. 
% Record, pt. I, p. 261. 
Record, pt. I, p. 264. 
“1 Record, pt. I, p. 925. 
42 Record, pt. I, p. 603. 
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One of the recommendations made to the committee was that each 
person accused of being a security risk should be iudged on his own 
merits, adding: 


This is to say, judge the accused person on whether or 
not he is a member of a subversive organization, and not 
whether or not his father or mother is a member. After 
the man passes the all-important age of 21 years he can hardly 
be held accountable for his parents’ actions, can he? 
Under the previous loyalty order, Executive Order 9835 “ provided 
a standard for refusal of employment or the removal from employment 
and stated that among the activities and associations which may be 
considered in connection with a determination of disloyalty, was the 
following: 


Membership in, affiliation with, or sympathetic asso- 
ciation with any foreign or domestic organization, association, 


i movement, group or combination of persons, designated by 

ex the Attorney General as totalitarian, Fascist, Communist, 

; or subversive, or as having adopted a policy of advocating 

, or approving the commission of acts of force or violence to 

p deny other persons their rights under the Constitution of 

* the United States, or as seeking to alter the form of govern- 

ef ment of the United States by unconstitutional means. 

* Under this loyalty program the United States Court of Appeals 
Tt for the District of Columbia“ held that the discharge of a Federal 
Fs employee solely on the ground that he was a member of an organiza- 
—* tion which had been designated by the United States Attorney General 
* as an organization seeking to overthrow the United States Govern- 
i ment by unconstitutional means .was improper. However, Judge 


Procter added: 


We do not mean to suggest that membership in and ac- 


M tivities connected with a designated organization may not, 
E in the circumstances of a case, justify disbelief in the loyalty 
CF of an employee. Obviously such evidence might fairly 
te support that conclusion, and so require an employee’s 
ber removal. Yet in each instance it rests with the head of the 
= department or agency to make the final and controlling 
zi determination. In this case, involving Kutcher’s loyalty, 
* the vital question still awaits the Administrator’s decision. 


Leading up to his conclusion and explanation, Judge Procter 
outlined the emphasis placed on the use of the Attorney General’s list 
as follows: 


If any clarification is needed for this provision, which 
seems to us very clear, it is found in a statement of the 
President, November 14, 1947, that— 

“Membership in an organization is simply one piece of 
evidence which may or may not be helpful in arriving at a 
conclusion as to the action which is to be taken in a particular 
case.” 


“ Recorå, pt. I, pp. 23-27. 
“ Kutcher v. Gray, 199 F. 2d 783, Oct. 16, 1952. 
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So, too, the Attorney Geeral, in transmitting his list of 
subversive organizations to the Loyalty Review Board, 
advised that— 

“In connection with the designation of these organizations 
I wish to reiterate, as the President has pointed out, that it is 
entirely possible that many persons belonging to such organi- 
zations may be loyal to the United States; that membership 
in, affiliation with, or sympathetic association with any 
organization designated, is simply one piece of evidence 
which may or may not be helpful in arriving at a conclusion 
as to the action which is to be taken in a particular case.” 
(Letter of Nov. 24, 1947 to Seth W. Richardson, Chairman, 
Loyalty Review Board, Civil Service Commission.) 


The matter came before the Court of Appeals for the District of 
Columbia again.” Summarizing briefly the court stated that three 
of the charges against Kutcher were that— 


He was a member of, employed by, and made a contri- 
bution to an organization listed by the Attorney General. 


And that the reasons he was discharged were: 


The party was found to advocate the overthrow of the 
Government by unconstitutional means, and Kutcher was 
found to be aware of that aim and to support it consciously 
and actively. 


As to the charge that Kutcher was a member in the Socialist 
Workers Party, which had been designated by the Attorney General 
as subversive, the court said: 


This court held in the prior appeal that this charge could 
not constitute a valid reason for dismissal. Thus findings 
thereon, even if made, would not have been sufficient. 


And, as to the fourth charge, Judge Proctor said: 
’ g g 


The fourth charge was that Kutcher associated and was 
active with persons, associations, movements, and groups 
designated by the Attorney General as subversive. This 
charge was wholly vague. It might be taken merely as a 
summary of the three preceding charges. If so it adds 
nothing to the case against Kutcher. It might also be taken 
as a broad and sweeping charge embracing numerous unspeci- 
fied activities and associations. If so it was too vague and 
lacks even the specificity this court held necessary in Deak 
v. Pace, supra.® If findings were made relating to this 
charge they could not be sustained. 


In response to a request from the committee, Mr. William F. 
Tompkins, Assistant Attorney General in charge of the Division of 
Internal Security in the Department of Justice, submitted a list “of 
the organizations on the Attorney General’s list of subversive organ- 
izations, which list shows the date each organization had been placed 
on such list. 

The committee endeavored to secure from Mr. Tompkins the 
information on each listed organization as to whether it is now in 

& Kutcher v. Higley et al., April 20, 1966, No. 12831. 


4 185 F, 2d 99 
€ Record, pt. i, Pp. 889-893. 
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existence and, if not, the date of dissolution or discontinuance of the 
operation but was not successful, Mr. Tompkins * explaining that— 


To determine whether they are in existence today would 
require, No. 1, further field investigation. Also, you must 
bear in mind when vou are talking about these organizations 
that there is generally no formal incorporation, so when you 
try to determine a date for all of these organizations as to 
when they commenced or as to whether they are out of 
existence, whether they are dormant or whether the member- 
ship, we will say, has passed on into another organization, 
it is & very difficult thing. Now certainly, some of them 
are probably out of existence. That would be my estimate. 


Section 8 (a) of Executive Order 10450 ” states that investigations 
pursuant to the order shall be designed to develop information as to 
whether the employment or retention in employment in the Federal 
service of the person investigated is clearly consistent with the inter- 
ests of national security and that such information shall relate, but 
shall not be limited to eight separate classifications thereunder, 8 (a) 
(5) being— 


Membership in, or affiliation or sympathetic association 
with, any foreign or domestic organization, association, 
movement, group, or combination of persons which is tots ali- 
tarian, Fascist, Communist, or subversive, or which has 
adopted or shows a policy of advocating or approving the 
commission of acts of force or violence to deny other per- 
sons their rights under the Constitution of the U nited States, 
or which seeks to alter the form of government of the United 
States by unconstitutional means. 


The Ninth Circuit Court of Appeals ® made a statement that 


We think it clear that the screening of persons who are 
security risks is permissible as a matter of substantive due 
process. 


But then included at the end thereof a notation and below a footnote 
which bears directly on the Attorney General’s list, although it had 
no bearing on the case before them. The footnote reads: 


This statement is not without a possible qualification 
which is not important here. The regulations provide that 
the Commandant will deny a security clearance if reasonable 
grounds exist for the belief that the individual: ‘5. Is or re- 
cently has been a member of, or affiliated, or sympathetically 
associated with, any * * * organization * * * which 1s, or 
which has been designated by the Attorney General as being 
totalitarian, Fascist, Communist, or subversive * * * ” 
There is nothing in the regulation which requires proof of 
membership with knowledge of the character of the organi- 
zation. Under the terms of the regulation the membership 
may be innocent and the person may have joined unaware of 
the organization’s activities and programs. Wieman v. 

4 Record, pt. I, p. 888. 


# Record, pt. I, p. 29. 
8 Parker v. Lester, 227 F. 2d 708. 
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1e a Updegraff, supra, may therefore suggest that as a matter of 
* a substantive due process a merchant seaman cannot be barred 
a from his regular private employment for mere membership in 
4 an organization on the Attorney General’s list of subversive 
3 organizations. For reasons presently appearing we do not 


reach that question here. 


13. SHoutp THERE BE A CENTRALIZED Review AGENCY 


% Mr. Irving Ferman," director, Washington office, American Civil 
4 Liberties Union, stated: 


I wish to strongly urge this committee to recommend the 
setting up of a centralized review agency to which employees 
might appeal an adverse decision. 

Our experience has more than conclusively shown the need 
for a process by which security cases might be reviewed by 
an agency operating independently from the employer 
agency. 

“Under the old loyalty program an employee or an appli- 
cant had the right to have an adverse decision by a local 
board reviewed by the Loyalty Review Board. 

The way to overcome the politically motivated security 
officer or agency head is a return to the independent hearing 
and review board system. And I would like to acknowledge 
and give respect to a very telling argument against having 
these boards on the grounds they are not as well equipped 
as are Gov ernment employ ees to determine the importance 
of the position in relation to national security. 

However, we wish to point out that Government employees 
from other agencies who now make the initial security deter- 
mination are in no better position to make this security 
judgment. The security judgment could be made far better 
were each agency to appoint a security adviser to advise 
outside hearing and review boards of the particular security 
needs of the particular jobs involved. 


Mr. Abraham Chasanow ® stated that: 


te 


ad 


The entire security program should be handled by an 
independent agency and not by each department. 


Mr. James A. Campbell, national president of the American Fed- 
eration of Government Employees,” stated. 


To avoid making the agency head a combination of accuser 
and judge, an impartial appeals board should be established: 





14. UNIDENTIFIED INFORMERS AND WITNESSES 


In a case involving merchant seamen who were held to be security 
risks and thus barred from private employment, the Ninth Circuit 
Court of Appeals found that the Coast Guard regulations and the 
i system of screening constituted a violation of due process and that 
yall 
i á Record, pt. I, pp. 937-938. 


3 8 Record, pt. I, pp. 621-630. 
* #8 Record, pt. I p. 411. 
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the plaintiffs were entitled to an injunction and a determination of 
their rights. As to the use of informers, the court stated: 


It may be assumed that this determination will remove 
from the investigative agencies, to some degree, a certain 
kind of information and that, in the future, some persons 
will be deterred from carrying some of these tales to the 
investigating authorities. It is unbelievable that the result 
will prevent able officials from procuring proof any more than 
those officials are now helpless to procure proof for criminal 
prosecutions. But surely it is better that these agencies 
suffer some handicap than that the citizens of a freedom 
loving country shall be denied that which has always been 
considered their birthright. Indeed, it may well be that in 
the long run nothing but beneficial results will come from a 
lessening of such talebearing. It is a matter of public record 
that the somewhat comparable security risk program directed 
at Government employees has been used to victimize per- 


— fectly innocent men. The objective of perpetuating a 
pe doubtful system of secret informers likely to bear upon the 
- innocent as well as upon the guilty and carrying so high a 
— degree of unfairness to the merchant seaman involved 
ge cannot justify an abandonment here of the ancient standards 


of due process. 


£ 
F The circuit court had previously stated the question before it as 
t follows: 
Ce Is this system of secret informers, whisperers, and tale- 
* bearers of such vital importance to the public welfare that 
⸗ it must be preserved at the cost of denying to the citizen even 
— a modicum of the protection traditionally associated with 
ra due process? 
bias In concluding its handling of the secret informer problem the 
f- i circuit court went on to say: 
Cs Furthermore, in considering the public interest in the pres- 
(ox ervation of a system under which unidentified informers are 
pad encouraged to make unchallengeable statements about their 
2 neighbors, it is not amiss to bear in mind whether or not we 
2 must look forward to a day when substantially everyone will 
* have to contemplate the possibility that his neighbors are 
* being encouraged to make reports to the FBI about what he 


said, what he reads, and what meetings he attends. It may 
be possible that we have reached an age when our system of 
constitutional freedom and individual rights cannot hold its 
own against those who, under totalitarian discipline are pre- 
pared to infiltrate not only our public services, but our civilian 
employments as well. In the event of war we may have to 
anticipate Black Tom explosions on every waterfront, poison 
in our water system, and sand in all important industrial ma- 
chines. But the time has not come when we have to abandon 
a system of liberty for one modeled on that of the Com- 
munists. Such a system was not that ordained by the 
framers of our Constitution. It is the latter we are sworn 
to uphold. 
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4 The Department of Justice makes regular use of secret informers 


and paid agents. There is a provision in section 3 (a) * of Executive 
Order 10450 which provides: 


4 That upon request of the head of the department or agency 
a concerned, the Civil Service Commission may, in its discre- 
tion, authorize such less investigation as may meet the 
a requirements of the national security with respect to per 

diem, intermittent, temporary, or seasonal employees, or 
4 aliens employed outside the United States. 


a Informers and professional witnesses are used by the Department 
E of Justice and it can only be assumed that they are included in the 
a term “consultants” pursuant to section 8 (c) © of Executive Order 
4 10450, which reads in part as follows: 


The investigation of persons (including consultants, 
however employed), entering employment of, or employed 
by, the Government other than in the competitive service 
shall primarily be the responsibility of the employing 
department or agency. 


— — = oe Fe 


Two of the most notable cases of informers and professional witnesses 
taken up by the subcommittee were Harvey Matusow and Paul 
Crouch. The matter of whether “consultants” or “professional 
witnesses” are ‘‘employees”’ of the United States Government remains 
unresolved in the testimony taken. 

The Chairman of the Civil Service Commission ® was asked about 
the employment of Harvey Matusow by the Department of Justice 
and whether the Commission had ever been asked to bypass the 
investigation. Mr. Young replied: 


as 
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We never had such a request, and we have not waived the 
minimum investigative requirements under these provisions 
for Matusow, and again there is no evidence in the Com- 
mission that Matusow was ever a Federal employee. 

This is based on a check of our investigative files, the files 
in St. Louis, and the Commission Retirement Division files. 


At another point in his testimony, Mr Young” had stated as to 
both Crouch and Matusow as follows: 


he 


aR alt OA REE <TD LEARN DAD E A A A E A SIRE IA EE 


In the case of Crouch and Matusow we have been unable 
to find any indication in the personnel files of the Govern- 
ment that they were ever Federal employees, so that as far 
as the Commission is concerned, we have no record of the 
fact that they were ever Federal employees; and certainly 
we were never asked and never waived investigative require- 
ments under this section. 
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Paul Crouch was described as a consultant and witness. His pay 
was substantial; according to the Department of Justice® the amounts 
and periods of service were as follows: 





The records disclose that Crouch was paid as a consultant 
or witness by the Immigration and Naturalization Service 
during fiscal year 1952, $66; fiscal year 1953, $4,122; and 
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fiscal year 1954, $5,403.50. He was paid as a consultant or 
witness in connection with the preparation and prosecution 
of Smith Act cases and actions before the Subversive Activi- 
ties Control Board during fiscal year 1952, $150; fiscal year 
1953, $112.50; and fiscal year 1954, $375. 

Crouch was used as a consultant or witness by the Immi- 
gration and Naturalization Service during fiscal year 1952, 
3 days; fiscal year 1953, 186 days; and fiscal year 1954, 
216% days. He was used as a consultant or witness in con- 
nection with Smith Act cases and actions before the Sub- 
versive Activities Control Board during fiscal year 1952, 6 
days; fiscal year 1953, 4% days; and fise al year 1954, 15 days. 


The Attorney General was asked if there had been any information 
furnished by Paul Crouch in Government employees’ personnel files 
to which the Department answered: 


Any information furnished by Crouch would be contained 
in FBI reports and other investigative memorandums. In 
accordance with long-established policy, such information 
may not be disseminated beyond the executive branch of the 
Government, nor indeed within that branch, except where 
official duties require it. 


Paul Crouch is dead so that whatever information he may have 
given as to any Government employee is unanswerable and forever 
stays in the employees file as a mark, true or false. 

As to Harvey Matusow ® the Department of Justice was asked to 
submit his entire personnel and security files so that the subcommittee 
might determine what, if any, employees or former employees of the 
Federal Government have had reports or information furnished by 
Harvey Matusow placed in their files. To this request the Deputy 
Attorney General replied: ® 


Although it is the desire of this Department to cooperate 
with your subcommittee to the fullest extent possible, I 
must advise that long-established policy, based on sound 
reasoning, precludes compliance e with your instant request. 
Personnel security files and all FBI reports and other in- 
vestigative information contained therein are, and have 
been for many years, regarded as confidential material which 
may not be disclosed beyond the executive branch of the 
Government, nor within that branch except where official 
duties require such disclosure. 


The reason for injecting the Crouch and Matusow matters into 
the hearing was simply because here were two informers who had 
become known. and at least the latter for his distortion of the truth. 
And, the correspondence shows that information given by such in- 
formers does get into employees’ files, even though in a much pub- 
licized case such as Matusow some correction is made. The Deputy 
Attorney General stated further in his reply to the committee: 


However, I believe that you may be interested in knowing 
that the Department of Justice has completed an exhaustive 
review of the use of Harvey Matusow as an informant and 





# Also see S. Rept. No. 825, 84th Cong., Ist sess., July 12, 1955. 
® Record, pt. I, pp. 397-398. 
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7 as a witness. On learning of Matusow’s attempts to dis- 
credit his own testimony, the Department took immediate 
steps to insure that the past use of information supplied by 
Matusow had not worked an injustice on any person, and to 
prevent further use of such information. 

The present custodians of every investigative report of the 
Federal Bureau of Investigation which contained any in- 
formation furnished by Matusow were directed to guard 
against any further use of the information. 





a All personnel security cases in which Harvey Matusow 
4 furnished any information whatsoever have been reviewed, 
4 Action adverse to a Government employee was taken in but 
n 4 four of these. In each of these cases, the information sup- 
on 4 plied by Matusow was inconsequential and did not affect 
S the final result. 
4 The Supreme Court of the United States ® recently had before it ' 
3 for review the judgment of the Court of Appeals for the District of ; 
3 Columbia which latter court had affirmed an order of the Subversive ’ 
3 Activities Control Board that the Communist Party of the United ) 
§ States of America must register with the Attorney General as a j 
4 Communist-action organization as required by the Subversive Activi- 7 
4 ties Control Act of 1950. : 
ve j Before the court of appeals the Petitioner filed an affidavit offering i 
er 4 to prove certain information, not available or disclosed at the time £ 
r the hearing was held before the Subversive Activities Control Board, 5 
to namely that: ? 
we i The testimony of three of the witnesses for the Attorney A 
ve General, on which * * * (the Board) relied extensively 
ty and heavily in making findings which are of key importance J 
to the order now under review, was false. * * * In summary, ? 
this evidence will establish that Crouch, Johnson, and 2 
Matusow, all professional informers heretofore employed by j 
the Department of Justice as witnesses in numerous pro- 4 
ceedings, have committed perjury, are completely untrust- 2 
worthy and should be accorded no credence; that at least - 
two of them are now being investigated for perjury by the 4 
Department of Justice, and that because their character as = 
yrofessional perjurors has now been conclusively and pub- f 
! icly demonstrated, the Attorney General has ceased to 4 
4 employ any of them as witnesses. 
ig 
‘ The Supreme Court did not consider the constitutional questions 
to 4 which had been raised but gave consideration only to what it termed 
ad a the error of the court of appeals in refusing to return the case to the 
h. a Board for consideration of new evidence proferred by petitioner’s 
E T motion and affidavit, saying: 
e 4q This norconstitutional issue must be met at the outset 


because the case must be decided on a nonconstitutional 
issue, if the record calls for it, without reaching constitutional 
problems. 





& Communist Party of the- United States of America v. Subversive Activities Control Board, No. 48, October 
term, 1955, decided April 30, 1956; three justices dissenting (351 U. 8. 115). 
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While the Supreme Court admitted that a large part of the 
record consisted of documentary evidence, it stated: 


However, not only was the human testimony signifi- 
cant but the documentary evidence was also linked to the 
activities of the petitioner and to the ultimate finding of the 
Board by human testimony, and such testimony was in 
part that of these three witnesses. The facts bearing on the 
issue are not in controversy. The direct testimony of wit- 
nesses Crouch occupied 387 pages of the typewritten tran- 
script; that of Johnson, 163 pages; and that of Matusow, 118 
pages. The annotated report of the Board, in which citations 
to the evidence were made to illustrate the support for its 
findings, contained 36 references to the testimony of Crouch, 
25 references to the testimony of Johnson, and 24 references 
to the testimony of Matusow. 


The majority of the Supreme Court said that— 


fastidious regard for the honor of the administration of 


i 

* justice requires the Court to make certain that the doing of 

e justice be made so manifest that only irrational or perverse 
ji claims of its disregard can be asserted 

T 

* and then concluded: 

; When uncontested challenge is made that a finding of 
* subversive design by petitioner was in part the product of 
` three perjurious witnesses, it does not remove the taint for 

* a reviewing court to find that there is ample innocent testi- 

— mony to support the Board’s findings. If these witnesses 

‘ in fact committed perjury in testifying in other cases on 

* subject matter substantially like that of their testimony in 
b the present proceedings, their testimony in this proceeding 

— is inevitably discredited and the Board’s determination 

f must duly take this fact into account. We cannot pass upon 

— a record containing such challenged testimony. We find it 

C necessary to dispose of the case on the grounds we do, not in 

(a order to avoid a constitutional adjudication but because 

i the fair administration of justice requires it. 

* The Supreme Court stated that the petitioner should be given leave 

tae to make its allegations before the Subversive Activities Control 
* Board, adding: 


The issue on which the case must be returned to the 
Board lies within a narrow compass and the Board has ample 
scope of discretion in passing upon petitioner’s motion. 
The purpose of this remand, as is its reason, is to make 
certain that the Board bases its findings upon untainted 
evidence. To that end it may hold a hearing to ascertain 
the truth of petitioner’s allegations and if the testimony of 
the three witnesses is discredited, it must not leave that 
testimony part of the record. Alternately, the Board 
may choose to assume the truth of petitioner’s allegations 
and, without further hearing, expunge the testimony of these 
witnesses from the record. In either event, the Board must 
then reconsider its original determination in the light of 
the record as freed from the challenge that now beclouds it. 
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18 4 15. Tae Merir System IN CiIvıL SERVICE 


4 Former Solicitor General Philip B. Perlman,” commenting on the 
career civil service, stated: 


Laws enacted by Congress over a long period of years, and 
X regulations adopted in pursuance of those laws, were de- 
} signed to vest certain rights in Government employees for 
the purpose of building a career service immune from inva- 
sions by politicians hoping to benefit from the spoils system, 
or lack of system. 


This witness ® pointed out that prior to 1939 matters concerning 
the loyalty of a person to the United States as an employee or appli- 
cant, except in emergency periods such as during World War I were 
regarded as prohibited eden civil-service rule I, adopted in 1884, 
which provided: 


No question in any form or application in any examina- 
tions shall be so framed as to elicit information concerning 
the political or religious opinions or affiliations of any appli- 
cant, nor shall any inquiry be made coacerning such opinions, 
or rt and all disclosures thereof shall be discounte- 
nanced. 





— — — 


The national president of the American Federation of Government 
Employees,* Mr. James A. Campbell, emphasized that: 


* * * Tt is possible now, and it always has been possible 
to remove from the Federal service persons who were un- 
trustworthy or unfit for Government employment, but who 
are not disloyal. Civil-service laws, rules, and regulations 
have always permitted such dismissals. 
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16. Auronomy or Eacu DrepaRTMENT oR AGENCY HEAD 


The Chairman of the Civil Service Commission, Mr. Philip Young,® 
explained the responsibilities of the departmental and agency heads 
under the employee security program as follows: 


The head of each agency is responsible for establishing and 
maintaining within his agency a program to insure that the 
employment and retention in employment of every one of his 
civilian employees is clearly consistent with the interests of 
national security. 

In carrying out these responsibilities, the agency head must 
designate which of the positions in this agency are sensitive, 
cause the proper investigations to be made, reopen any cases 
that were decided under a lower security standard after a full 
field investigation, readjudicate any cases on which new in- 
formation is received, and suspend and terminate any em- 

loyee whose employment is not clearly consistent with the 
interests of the national security. 

The agency head is also responsible for keeping investiga- 
tive reports confidential, for furnishing the Civil Service 


® Record, pt. 1, p. 107. 
* Record, pt. I, p. 105. 
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Commission with information for use in maintaining the 
security investigations index, for cooperating with the Civil 
Service Commission in its work of studying the administra- 
tion of the program, and for designating persons of integrity, 
ability, anc good judgment for service as members of security 
hearing boards of other agencies, 


Earlier, Mr. Young ® had stated: 


Today the head of each department and agency is respon- 
sible for the security of his organization. Under this program 
the responsibility for the security of a department or agency 
is placed where it belongs, squarely on the shoulders of a par- 
ticular Government organization. To safeguard the rights 
and privileges of the employees, provision has been made for 
hearings, at the option of the employee, before security hear- 
ing boards composed of Government employees from other 
agencies. 


— Section 2 of Executive Order 10450 reads:“ 


The head of each department and agency of the Govern- 
ment shall be responsible for establishing and maintaining 
within his department or agency an effective program to in- 


stom sure that the employment and retention in employment of any 
a civilian officer or employee within the department or agency is 
* clearly consistent with the interests of national security. 
ef. Staff report by Mr. John Slear ® stated: 
* Under this authority each department and agency of the 
* aa Government promulgated its personnel security regulations. 
Neither Public Law 733, August 26, 1950, nor Executive 
A Order No. 10450 prese ribed procedures to place into effective 

* operation the President’s directives. Therefore, the head of 
mye each department and agency formulated and established its 
f- own procedures or personnel security regulations for deter- 
os mining security risks and processing the cases. 

e * * * * * 

cox 

Lod The study of the personnel security regulations of the 
— departments and agencies of the Government discloses a 
* wide variance in the procedures adopted by the respective 
< departments and agencies. A few of the agencies followed 


the sample security regulations in every detail. However, 
there is evidence that the writing by the individual depart- 
ments and agencies of their security regulations resulted in 
almost as many different security regulations as there were 
individuals charged with the responsibility of “establishing 
and maintaining within his department or agency an effective 
program.” 


In discussing the figures on security risk terminations released from 
time to time by the Civil Service Commission, Chairman Philip 
Young,” in March of 1954 was asked if he had the information on the 
reasons for the separations in his files, and he responded: 


® Record, pt. I, p. 980. 
* Record, pt. 1, pp. 27, 944. 
* Record, pt. I, p. 944. 

Record, pt. I, p. 1002. 
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We do not have that information. These figures are based 
entirely upon the certified figures submitted to us by the 
head of each agency, who bas the complete responsibility for 
determining whether or not that man does not measure up 
to the standards and criteria set forth in section 8 (a). 


And, in the matter of sensitive and nonsensitive positions, Mr. 
Young ” declared: 


* * * agencies are not declared sensitive; but positions 
are within an agency, and it is up to the head of the agency 
to make the determination as to whether positions are sensi- 
tive or are nonsensitive. 


The national president of the American Federation of Government 
Employees, Mr. James A. Campbell,” commented and recommended: 


The final judge, from whom there is no appeal, is the head 
of the agency which initiated the charges against the em- 
ployee in the first place. 

* * * * * 


To avoid making the agency head a combination of accuser 
and judge, an impartial appeals board should be established. 
oe”) 


Mr. Will Maslow,” director, Commission on Law and Social Action, 
American Jewish Congress, stated: 


The determination of what is sensitive should not be left 
to any Government agency or to any head of such an agency. 


Attorney Daniel H. Pollitt” recommended that agency heads 
should write opinions, adding: 


I would like to see every head of every agency give the 
same diligence to the problems of firing unloyal or disloyal 
employees that he does to the other aspects of his work. 
The only way that I can think of, of requiring him to give 
that attention, is for bim to be forced to write an opinion, 
justifying every discharge. And I further think that all 
these opinions should be made public. 


Mr. John Phelps,” secretary, scientists committee on loyalty and 
security, Federation of American Scientists, said: 


It is possible that a workable security system may reserve 
the final determination for the department head who is in 
the best position to weigh the facts in relation to the require- 
ments of his department. When this is the case, provision 
should be made for overall coordination of the program to 
insure fair and consistent practices in the various agencies 
and departments of the Government, 

It is also possible and desirable to incorporate a reasonable 
mechanism for appeal and effective review at a lower level. 
Although present regulations provide, in principle, for a 
review of an unfavorable decision by a higher board, the 


. I, p. 
. I, p. 
” Record, bt, I, p. 
% Record, pt. I, p. 
& Record, pt. I, p. 909. 
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—— is not told the grounds for the unfavorable ruling 
and is thus severely handicapped in preparing his appeal. 
This appeal, in turn, can only be in writing and no further 
hearing is allowed. 
The Chairman of the Civil Service Commission, Mr. Philip Young,” 
stated: 


* * * The head of each department or agency is respon- 
sible for the operation of the program and each department 
issues its own regulations and most of those are in accord- 
ance wiih the sample regulations originally set up by the 
Department of Justice and the Attorney General as guide- 
lines to be followed by any department or agency that wants 
to follow them. 

Of course, in the course of our appraisals, we do take a 
look at these regulations to see whether or not they are in 
general conformity with the sample regulations originally 
established by Justice. 


Asked about the variance existing in practically every regulation in 
the departments, Mr. Young ® said: 


There are refinements but, by and large, the regulations 
are pretty uniform and pretty standard. 
* * * * * 


I think most all of them vary. They all have their own 
problems and they all like to make their own refinements. 
That is one of the greatest advantages in this program. You 
can have that kind of flexibility within maximum and lim- 
ited minimums so as to meet a given situation in a depart- 
ment and make it just that much more effective. 


Asked if this didn’t mean we have 69 security programs, Mr. Young 
stated: 


We only have one security program, as I think you well 
know. This program is flexible to meet the needs of the de- 
partments and agencies and it is very effective, in my opin- 
ion. Of course, all these rules and regulations are approved 
or at least passed upon by the Department of Justice, so that 
you do have standardization or uniformity within the limits 
set by that Department. 


As to any requirement that the Department of Justice must approve, 
Mr. Young said: 


There is no absolute mandatory requirement, as far as I 
can recall, that an agency has to get approval. 


Nor was there any information forthcoming as to who, if anyone, set 
the “maximum” standards in agency regulations. 

In the matter of the number of security risks carried on the Civil 
Service Commission’s published lists, Mr. Philip Young ” stated: 


We are merely doing a reporting job here on these statistics. 
As to what lies behind these figures within the individual 
agency, we don’t know. We take it on the certification 

1 Record, pt. I, p. 691. 


% Record, pt. I, p. 692. 
7 Record, pt. I, p. 695. 
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of the head of the agency so that we would have no way of 
knowing what that (figure) represented. 


Mr. Young ® was asked if the decision as to whether a person is a 
— security risk is entirely in the hands of the head of the agency or 
* 4 security officer. He replied: 
Entirely in the hands of the head of the agency. I don’t 
know any case where the security officer could be empowered 
or is empowered to determine a security case. 


Asked if the Civil Service Commission was furnished any names of 
those who are declared security risks, Mr. Young replied: 
No, we don’t have any names. We just deal in numbers. 
* * * * * 


It is a statistical report on the basis of the agency certifica- 
tion, in other words, we just get the numbers, we don’t know 
who the people are, what the cases are, whether they are in 
Greenland, Panama, New York, or Washington. 


And, later on, Mr. Young ” stated: i 


* * * the actual determination of whether a person was a | 
security risk and that responsibility, as far as I know, rests 
with the head of the agency. 


Mr. Irving Ferman,” director, Washington office, American Civil 
Liberties Union, presented for the record a statement by the chairman 
of their board, Mr. Ernest Angell, which contained the following: 


There is no uniformity in procedures from agency to 
agency. The various personnel security programs have dif- 
fered greatly from one to another. The reason for this is 
that the Executive order setting up the security program 
does not provide for any minimal procedural guaranties, nor 
does it spell out the criteria to be applied in determining 
whether a person’s retention in employment poses a threat 
to national security. Each agency has the right to set up 
its own procedures, its own criteria. 


Mr. Abraham Chasanow ® described the proceedings during his 
13-month suspension and subsequent clearance and, among other 
things, recommended that— 


The entire security program should be handled by an 
independent agency and not by each department. The pro- 
gram has been subjected to numerous conflicts and inconsis- 
tencies because of differences of evaluation and opinion 
concerning similar types of charges among the various 
Government departments. Some officials in charge of 
administering the program have suspended or fired em- 
ie ployees on charges that other officials do not take seriously, 
i with the result that security clearance may merely be a 

matter of where the person involved is lucky or unlucky 

enough to be employed at the time. 
8 Record, pt. I, p. 698. 
” Record, pt. I, p. 699. 


$ Record, pt. I, p. 924. 
* Record, pt. I, pp. 620-630. 
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Mr. Harold E. Stassen,’ former head of the Foreign Operations 
Administration, stated, in defense of the program in making the 
head of a department or agency autonomous in security matters, 
that— 


If you put yourself in the position of the head of an 
executive department there is no way you can run this 
Federal Government unless you, as the head of the depart- 
ment, are held responsible for the loyalty and security 
within that department. 

When you have that responsibility you are not willing 
to delegate that responsibility to anyone that isn’t within 
your department or, in the final instance, yourself. In 
this Ladejinsky case I took voluminous files home and read 
them for 2 nights and reviewed the whole thing before I 
reached a decision. That is what every head of a depart- 
ment does in the most difficult and complex cases and I 










































* did that even though I have had in FOA a very able se- 
ex curity officer setup that prepared these files and brought all 
Ld this information together for me. 
— * * — a * 
ao 
My point is that there is not any place you can put this 
— kind of decision other than in the President, in the heads of 
* the departments, that if you try to set something else up you 
— * break down the executive responsibility and authority that is 
Ta fundamentally essential to handle our form of government. 
— At another point in his testimony, Mr. Stassen * emphasized: 
he * * *You must hold the department head responsible 


for the security and loyalty in his department. 


* 

en Using a hypothetical case of an employee of the Air Force with 

kL some derogatory information turned up against him, Mr, Stassen * 

E continued: 

= If some other group is going to decide that that man is 

in loyal and you keep him, aren’t you going to immediately say, 

— “How can I be responsible for the security of the Air Force 

p as the responsible head, if anybody can say to me, I must 

— keep a man that I personally feel I cannot rely on from a 
-2 security standpoint?” i 
ye So you see, you break down the whole executive respon- 


sibility. When you break that down you lose something tre- 
mendously vital in our form of government and, remember, 
that we are not dealing here with matters of just small 
moment, of dollars and cents, or things of that kind. * * * 
You pick as your department heads the best men you can lay 
your hands on, you put on them the responsibility and the 
authority and you hold them accountable to the President 
and through the President to the American people and the 
Congress. 
% Record, pt. I, pp. 716-717, 718. 


®& Record, pt. I, p. 715. 
% Record, pt. I, p. 718. 
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Mr. William F. Tompkins,” Assistant Attorney General in Charge 
of the Division of Internal Security, Department of Justice, was 
asked if his Department approved the regulations drafted by the 
various departments and agencies, to which he replied: 


Those regulations were submitted to the Department of 
Justice for comment. In some cases, we would disagree with 
maybe one feature or another of a particular department’s 
regulations but understand this, that we would give our 
opinion but the final decision as to those regulations was up to 
the particular department. 


Mr. Tompkins also testified that the Department of Justice has no 
supervisory function to examine an agency or department's activities 
under Executive Order 10450, and that they would be limited to 
giving advice when asked, adding: 

As you know, the spirit of Public Law 733 is that the indi- 
vidual agency heads have the complete responsibility and 
authority 

It must be remembered that when the Congress was considering 
H. R. 7439," the bill that resulted eventually in Public Law No. 733, 
Executive Order No. 9835 was in effect. The Executive order pro- 
vided for appeals outside of the agency involved in loyalty cases to a 
Loyalty Review Board. 

The Under Secretary of the Navy made a most cogent argument 
for autonomy within the agency in the matter of security 1 ‘isks, and 
objecting to a proposed amendment to the bill that would have set 
up an outside review board, saying: 


If the decision is to be questioned elsewhere on its merits, 
then we would have a reviewing agency vested with author- 
ity to decide what indiscretion prejudices national security 
while the responsibility for the consequences would still be 
in the Secretary of the department concerned. 


The Chairman of the Civil Service Commission * had described the 
failure of Congress to provide review authority, saying: 

Thus, suspension or termination of an employee under 
this act is not subject to review by any board similar to the 
old Loyalty Review Board. Efforts were made before both 
committees which considered the bill, and on the floor of 
the House, to amend it to provide some such review. But 

all such amendments were rejected, because the Congress 
felt that in such cases, no outside agency should be in a posi- 
tion to impose its judgment over that of the head of a depart- 
ment as to whether he should retain in his employment an 
employee whom he regards as a security risk. 


But the Civil Service Commission’s Chairman overlooked the fact 
that the legislation was designed to handle security-risk cases and 
not cases of disloyalty or suitability. In fact, before the House 
Post Office and Civil Service Committee, the Associate General 
Counsel of the Office of Secretary of Defense gave his assurances that 


#8 Record, pt. I, 

% Hearings, H. 3. House Committee on Post Office and Civil Service, To Protect the National 
Security of the United States 1950. 

® Record, pt. I, p. 979. 
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if the bill then before it, H. R. 7439, were enacted the Department of 
Defense would use the authority given for security cases only and: 


That we will adhere to the present loyalty program of the 
President as spelled out in the Executive order and as it 
results in an appellate board for loyalty cases in the form 
of the Richardson Board. 


Later a committee member raised the question of why an employee 
who has been suspended after a hearing within the Defense Depart- 
ment as being a bad security risk should not have an appeal to some- 
body outside of the agency. The same Counsel from the Office of 
Secretary of Defense then elaborated on the objections of the Defense 
Department to such an outside appeal in security-risk cases, as follows: 


I think it stems from 2 or 3 ideas or principles that we feel 
are important in this situation. The first one is, as I said 
before, that the Secretary is responsible person in the matter 
of protecting the security of the information within the 
Department. He is the responsible executive and adminis- 
trative officer. But he cannot be expected to fulfill thot 
responsibility unless he has the requisite authority. I think 
that is a principle that goes in good administration in all 
cases. 

We feel secondly that there is a difference between the 
loyalty type and the security type. The security-type case 
is important to the sensitive agency and the loyalty-type case 
is important both to the sensitive and the nonsensitive 

agency. When you get into the sensitive-type agency, you 
have the problem of protection. 


The whole setting for making the agency head autonomous in the 
matter of a security risk and allowing an appeal under Executive 
Order 9835 in the case of disloyalty seems well understood by the 
framers of the legislation. A disloyal person was not to have any 
Government employment whereas a security risk as the above men- 
tioned Counsel for the Defense Department stated becomes a security 
risk only because of their access to confidential and classified material. 
He emphatically stated: 


What we are saying is, “You cannot work in a sensitive 
Government job.”’ We do not say, “You cannot work for 
the Government.” 


In addition, in this matter of the autonomy of the head of a Depart- 

ment, the representative of the Department of the Army ® in oppos- 
ing an independent review outside the agency pointed out that he 
was speaking only of security. He said: 


We feel, sir, that the Secretary of the Army is responsible, 
as such, for the security of the very sensitive activities in 
which the Army is concerned. We feel that the bill as now 
drawn provides for a fair and impartial review of any accusa- 
tion with regard to security; and I am only speaking of 
security now. 

The question then comes whether or not the judgment of 
the man who is responsible should be questioned by an 


® Hearings, H. R. 7439, House Committee on Post Office and Civil Service, To Protect the Nationa} 
Security of the United States, 1950, p. 93. 












FEDERAL EMPLOYEES’ SECURITY PROGRAM 243 


independent agency, no matter how worthwhile or worthy 
their motives, but who cannot be thoroughly and completely 
familiar with the requirements, the sensitivity and the diffi- 
culty of security matters, as the Secretary is himself? He 
has the responsibility and he should have the power to carry 
out that responsibility which is imposed upon him. 


4 





17. A TRAINING SCHOOL FOR SECURITY OFFICERS 


aa αα 


Former Senator Harry P. Cain ® observed that our contest with com- 
munism will last for many years and that we shall have a need for 
qualified security officers for as long as the contest continues, adding: 


One of our fundamental weaknesses to date is that we have 
employed amateurs to examine into questions requiring the 
skill of trained professionals. 


Arguing his point, Mr. Cain stated: 
Dp D ’ 


Our Nation’s experience with internal-security require- 
ments, procedures, and policies has necessarily been very 
limited. In the beginning, a security officer was not required 
to have any particular qualifications or knowledge. 

He was generally selected because it was thought that 
he was competent, conscientious, honest, and reliable. His 
weakness often was that he was uninformed about the 
history and nature of the Communist conspiracy. His need 
remains that of becoming better informed while gaining a 
fuller appreciation of the techniques and competing or con- 
tradictory policies which are being pursued by the several 
security and loyalty programs and systems. 
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, a The only logical answer is to provide a course of training 

which is thorough, comprehensive, and informative. 
. J There should be basic courses in the history, philosophy 
a development, and direction of Marxism and so- -called scientific 
i socialism; it goes without saying that the student would be 
required to relate our own history, both contemporary and in 
the past, to the Communist concept against which we struggle. 
Without a grasp of this essential knowledge, no person is 
qualified or should, in my opinion, be permitted to have any 
official connection with any facet of any internal-security 

program or system. 


LILNA ST LIG a 8 


: 18. EXECUTIVE ORDER 10450 an ENCROACHMENT ON LEGISLATIVE 
‘a Powers 


FOSS or 


Former Solicitor General Philip B. Perlman ™ speaking of the 
E jumbling of the employee-security program into one program of cases 
involving loyalty, security and unsuitability said: 


i That mixture is supposed to have been authorized by the 
: act of August 26, 1950 (5 U. S. C. 22-1 et seq.). The em- 
ployee-security program, however, is in direct violation of 


*® Record, pt. I, p. 72, 
i ® Record, pt. I, p. 106. 


Cer 





FEDERAL EMPLOYEES’ SECURITY PROGRAM 


the intent of Congress, clearly expressed at the time of the 
passage of the act upon which it is claimed to be based. 

Gentlemen, for that reason, and also because the employee 
security program is inconsistent with important provisions 
of the act, there is substantial ground upon which to doubt 
the validity of the entire Executive order. 


While the authority for the issuing of Executive Order No. 10450 
as given in the preamble ™ is given by the President as: 


By virtue of the authority vested in me by the Constitu- 
tion and statutes of the United States, including section 1753 
of the Revised Statutes of the United States (5 U.S. C. 631), 
the Civil Service Act of 1883 (22 Stat. 403; 5 U.S. C. 632, 
et seq.); ar en 9A of the act of August 2, 1939 (53 Stat. 
1148; 5 U. p 118 j), and the act of August 26, 1950 (64 
Stat. 476; 5 SU, . C. 22-1 et seq.). 


The real kai as stated by the Attorney General in his letter 
of April 17, 1956,” to the Vice President and Speaker of the House of 
Representatives i is Public Law No. 733, the act of August 26, 1950. 
The Attorney General stated: 


The present Federal employee security program is based 
primarily upon the act of August 26, 1950. 


In commenting upon the power given to the President in Public 
Law No. 733 to extend the act ‘“‘to such other departments and agencies 
of the Government as the President may, from time to time, deem 
necessary in the best interests of national security” and his extension 
by Executive Order No. 10450 “to all other departments and agencies 
of the Government”, the Supreme Court” said: 


While the validity of this extension of the act depends 
upon questions which are in many respects common to those 
determining the validity of the Secretary’s exercise of the 
authority thereby extended to her, we will restrict our con- 
sideration to the latter issue and assume for purposes of this 
decision, that the act has validly been extended to apply to 
the Department of Health, Education, and Welfare. 


Nevertheless, the Court went on to conclude: 


(1) That the term “national security” is used in the act 
in a definite and limited sense and relates only to those 
activities which are .directly concerned with the Nation’s 
safety, as distinguished from the general welfare; and 
that no determination has been made that petitioner’s posi- 
tion was affected with the “national security” as that term is 
used in the act. It follows that his dismissal was not 
authorized by the 1950 Act and hence violated the Veterans’ 
Preference Act. 


And speaking of the issue turning on the meaning of the term 
“national security’? as used in the act the Supreme Court went on 
to say: 


* Record, pt. I, 5 

® Department o Justice Press Release of April 17, 1956. 

% Kendrick M. Cole v. Philip Young, No. 442, October Term, 1955, decided by the Supreme Court June 
11, 1956, 351 U. 8. 536. 
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While that term is not defined in the act, we think it clear 
from the statute as a whole that that term was intended to 
comprehend only those activities of the Government that 
are directly concerned with the protection of the Nation 
from internal subversion or foreign aggression, and not 
those which contribute to the strength of the Nation only 
through their impact on the jin ermen welfare. 


Despite the Supreme Court’s statement that it was not passing 
upon the validity of the general extension of the act to all Federal 
departments and agencies, the Court, after the previously quoted 
statement, held that (1) “national security” in the aet was used in 
a limited and definite sense, in great lengths to explain its conclusions 
that (2) Public Law No. 733 was intended to apply, or be extended, 
only to “sensitive” agencies, and (3) that the act was intended to 
authorize the suspension and dismissal only of persons in sensitive 
positions. The Supreme Court explained: 


Virtually conclusive of this narrow meaning of “national 
security” is the fact that had Congress intended the term in a 
sense broad enough to include all activities of the Govern- 
ment, it would have granted the power to terminate employ- 
ment “in the interest of the national security” to all agencies 
of the Government. Instead, Congress specified 11 named 
agencies to which the act should apply, the character of which 
reveals, without doubt, a purpose to single out those agencies 
which are directly concerned with the national defense and 
which have custody over information the compromise of 
which might endanger the country’s security, the so-called 
“sensitive” agencies. Thus, of the 11 named agencies, 8 are 
concerned with military operations or weapons development, 
and the other 3, with international relations, internal security, 
and the stockpiling of strategic materials. Nor is this con- 
clusion vitiated by the grant of authority to the President, 
in paragraph 3 of the act, to extend the act to such other 
agencies as he ‘“‘may, from time to time, deem necessary in 
the best interests of national security.” Rather, the char- 
acter of the named agencies indicates the character of the 
determination required to be made to effect such an extension. 
Aware of the difficulties of attempting an exclusive enumera- 
tion and of the undesirability of a rigid classification in the 
face of changing circumstances, Congress simply enumerated 
those agencies which it determined to be affected with the 
“national security” and authorized the President, by making 
a similar determination, to add any other agencies which 
were, or became, ‘‘sensitive.” That it was contemplated 
that this power would be exercised “from time to time” 
confirms the purpose to allow for changing circumstances and 
to require a selective judgment, necessarily implying that 
the standard to be applied is a less than all-inclusive one. 

The limitation of the act to the enumerated agencies is par- 
ticularly significant in the light of the fact that Executive 
Order No. 9835, establishing the loyalty program, was in full 
effect at the time of the consideration and passage of the act. 
In the order, the President had expressed his view that it was 
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of “vital importance” that all employees of the Government 
be of “complete and unswerving loyalty” and had prescribed 
a minimum loyalty standard to be applied to all employees 
under the normal civil-service procedures. Had Congress 
considered the objective of insuring the ‘unswerving loyalty” 
of all employees, regardless of position, as a matter of 
‘national security” to be effectuated by the summary pro- 
cedures authorized by the act, rather than simply a desirable 
personnel policy to be implemented under the normal civil- 
service procedures, it surely would not have limited the act 
to selected agencies. Presumably, therefore, Congress meant 
something more by the “interest of the national security” 
than the general interest the Nation has in the loyalty of 
even “nonsensitive”’ employees. 

We can find no justification for rejecting this implication 
of the limited purpose of the act or for inferring the un- 
limited power contended for by the Government. Where ap- 
plicable, the act authorizes the agency head summarily to 
suspend an employee pending investigation and, after charges 
and 6 hearing, finally to terminate his employment, such 
termination not being subject to appeal. There is an 
obvious justification for the summary suspension power where 
the employee occupies a “‘sensitive’’ position in which he 


‘could cause serious damage to the national security during 


the delay incident to an investigation and the preparation 
of charges. Likewise there is a reasonable basis for the 
view that an agency head who must bear the responsibility 
for the protection of classified information committed to his 
custody should have the final say in deciding whether to 
repose his trust in an employee who has access to such 
information. On the other hand, it is difficult to justify 
summary suspensions and unreviewable dismissals on 
loyalty grounds of employees who are not in “sensitive” posi- 
tions and who are thus not situated where they could bring 
about any discernible adverse effects on the Nation’s se- 
curity. In the absence of an immediate threat of harm to the 
“national security”, the normal dismissal procedures seem 
fully adequate and the justification for summary powers 
disappears. Indeed, in view of the stigma attached to 
persons dismissed on loyalty grounds, the need for procedural 
safeguards seems even greater than in other cases, and we 
will not lightly assume that Congress intended to take away 
those safeguards in the absence of some overriding necessity, 
such as exists in the case of employees handling defense 
secrets. i 

The 1950 act itself reflects Congress’ concern for the 
procedural rights of employees and its desire to limit the 
unreviewable dismissal power to the minimum scope neces- 
sary to the purpose of protecting activities affected with the 
“national security.” Å roviso to paragraph 1 of the act 
provides that a diulta by one agency under the power 
granted by the act “shall not affect the right of such officer 
or employee to seek or accept employment in any other 
department or agency of the Government” if the Civil 
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Service Commission determines that the employee is eligi- 
ble for such other employment. That is, the unreviewable 
dismissal power was to be used only for the limited purpose 
of removing the employee from the position in which his 
presence had been determined to endanger the “national 
security ;” it could affect his right to employment in other 
agencies only if the Civil Service Commission, after review, 
refused to clear him for such employment. This effort to 
preserve the employee’s procedural rights to the maximum 
extent possible hardly seems consistent with an intent to 
define the scope of the dismissal power in terms of the 
indefinite and virtually unlimited meaning for which the 
respondents contend. 

Moreover, if Congress intended the term to have such a 
broad meaning that all positions in the Government could be 
said to be affected with the “national security,” the result 
would be that the 1950 act, though in form but an exception 
to the general personnel laws, could be utilized effectively 
to supersede those laws. For why could it not be said that 
national security in that sense requires not merely loyal and 
trustworthy employees but also those that are industrious 
and efficient? The relationship of the job to the national 
security being the same, its demonstrated inadequate per- 
formance because of inefficiency or incompetence would seem 
to present a surer threat to national security, in the sense of 
the general welfare, than a mere doubt as to the employee’s 
loyalty. 

Finally, the conclusion we draw from the face of the act 
that “national security” was used in a limited and definite 
sense is amply supported by the legislative history of the act. 

In the first place, it was constantly emphasized that the 
bill, first introduced as S. 1561 in the 80th Congress and 
passed as H. R. 7439 in the 81st Congress, was intended to 
apply, or be extended, only to “‘sensitive’”’ agencies, a term 
used to imply a close and immediate concern with the defense 
of the Nation. 


At this point the Court reviewed the legislative history of Public 
Law No. 733, and then stated: 


While these references relate primarily to the agencies to 
be covered by the act, rather than to the exercise of the power 
within an agency, the standard for both is the same—in the 
“imterests of the national security’—and the statements 
i thus clearly indicate the restricted sense in which “national 
security” was used. In short, “national security” is affected 
only by “sensitive” activities. 

Secondly, the history makes clear that the act was in- 
tended to authorize the suspension and dismissal only of 
persons in sensitive positions. 

* * * * — 


It is clear, therefore, both from the face of the act and the 
legislative history, that “national security’ was not used 
in the act in all-inclusive sense but was intended to refer 
only to the protection of “sensitive” activities. It follows 
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that an employee can be dismissed ‘‘in the interest of national 
security” under the act only if he occupies a ‘‘sensitive’’ po- 
sition, and thus that a condition precedent to the exercise 
of the dismissal authority is a determination by the agency 
head that the position occupied is one affected with the 
“national security.” 


Then turning to an examination of the Secretary’s action to show 
that no such examination was made as to the position occupied by 
Kendrick Cole, the Supreme Court, among other things, stated: 


We therefore interpret the executive order as meaning 
that when “‘loyalty’’ charges are involved an employee may 
be dismissed regardless of the character of his position in the 
Government service, and that the agency head need make no 
evaluation as to the effect which continuance of his employ- 
ment might have upon the “national security.’ We recog- 
nize that this interpretation of the order rests upon a chain of 
inferences drawn from less than explicit provisions. But the 
order was promulgated to guide the agency heads in the 
exercise of the dismissal power, and its failure to state 
explicitly what determinations are required leaves no choice 
to the agency heads, but to follow the most reasonable 
inferences to be drawn. Moreover, whatever the practical 
reasons that may have dictated the awkward form of the 
order, its failure to state explicitly what was meant is the 
fault of the Government. Any ambiguities should therefore 
be resolved against the Government, and we will not burden 
the employee with the assumption that an agency head, in 
stating no more than the formal conclusion that retention 
of the employee is not “clearly consistent with the interests 
of national security,” has made any subsidiary determina- 
tions not clearly required by the executive order. 

From the Secretary’ s determination that petitioner’s 
employment was not “clearly consistent with the interests 
of national security,” therefore, it may be assumed only 
that the Secretary found the charges to be true and that 
they created a reasonable doubt as to petitioner’s loyalty. 
No other subsidiary finding may be inferred, however, for 
under the Executive order as we have interpreted it no 
other finding was required to support the Secretary’s action. 

From our holdings (1) that not all positions in the Govern- 
ment are affected with the “national security” as that term 
is used in the 1950 act and (2) that no determination has 
been made that petitioner’s position was one in which he 
could adversely affect the “national security,” it necessarily 
follows that petitioner’s discharge was not authorized by 
the 1950 act. In reaching this conclusion, we are not 
confronted with the problem of reviewing the Secretary’s 
exercise of discretion, since the basis for our decision is 
simply that the standard prescribed by the Executive order 
and applied by the Secretary is not in conformity with the 
act. 
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PART VI 
REVIEW OF CASES 
Review or Cases 
INTRODUCTION 


The subcommittee held public hearings on a very limited number 
of cases. First of all there was great reluctance on the part of those 
who had been suspended and reinstated to publicly recite the ordeal 
through which they had passed. Though some did so reluctantly, 
all of the cases reviewed publicly were with the consent of the per- 
sons involved. Ina few cases the review was made without disclosing 
the employee concerned. » The public review of cases constituted only 
a very small percentage of the cases actually reviewed by members of 
the subcommittee staff. In addition several of the cases in which 
the staff members had made preparations were, before they were 
reached, heard publicly by another committee of the Senate! and it 
was felt unnecessary to duplicate the work. 

The public review of cases was undertaken to gain first-hand 
knowledge of the various methods used by different departments and 
agencies to suspend or terminate employees by use of the loyalty- 
security program directly or as a subterfuge to lay the foundation 
for other summary action. Many other cases have been publicized by 
various organizations.” 

Brief attention was given to the case of Dr. John P. Peters, although 
action taken by the executive department was under Executive 
Order No. 9835 which was in effect up to May 27, 1953. The final 
Supreme Court decision in the Peters case was not handed down until 
June 6, 1955. The case was not decided on constitutional grounds but 
rather on the fact that the Loyalty Review Board exceeded its 
authority under Executive Order No. 9835 in two ways, namely: 

1. By attempting to review a case which had been decided at the 
local level in favor of Dr. Peters, the Court saying: 


While loyalty proceedings may not involve the imposition 
of criminal sanctions, the limitation on the Board’s review 
power to adverse determinations was in keeping with the 
deeply rooted principle of criminal law that a verdict of guilty 
is appealable while a verdict of acquittal is not. 


2. By canceling Dr. Peters’ eligibility from the ‘Federal service” 
for a period of 3 years whereas the civil-service rule for this purpose 
refers only to the “competitive service.” 


1 See hearings pursuant to S. Res. 94, Security and Constitutional Rights, before Subcommittee on Con- 
stitutional Rights of the Senate Judiciary Committee, November 1955; particularly the cases of Joseph 
Gaberman (p. 579); Rudolph F. Gentsch (p. 672); and Clifford J. Hynning (p. 691). 

2 See Case Studies in Personnel Security by Adam Yarmolinsky, Bureau of National Affairs, Inc., Wash- 
rong: D. C., August 1955; What Price Security? by Ben H. Bagdikian, Providence Journal, March- 
April 1955. 
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The well publicized Wolf I. Ladejinsky case concerned the matter 
of his being declared a security risk in one agency yet cleared for 
employment in two other agencies. 

Mrs. Beatrice Murphy Campbell was suspended from the Veterans’ 
Administration in a summary manner but after hearing was cleared 
and reinstated. 

The case of Abraham Chasanow from the Navy Department was 
somewhat similar to that of Mrs. Campbell except that he was not 
cleared at the hearing but actually terminated. Only after appeals 
to the Assistant Secretary of the Navy was a new hearing given and 
Mr. Chasanow cleared. 

The case of Miss Brown (a pseudonym) was described by her at- 
torney. It was similar to the Chasanow case in that Miss Brown was 
suspended, given a hearing, dismissed, and upon reconsideration was 
reinstated. 

Case No. 175 concerned a professor who told the committee staff 
his story but did not want to go through the agony of repeating it on 
the witness stand. It depicts the situation of a person under contract 
with the Government by several agencies of the Government, charged 
by one agency and then not given a hearing by such agency on the 
ground that his contract term had expired. After using political 
pressure the professor was given an opportunity to answer the charges, 
successfully did so, was cleared, and has his contract renewed. 

Edward R. Dixon, a former employee of the Government Printing 
Office, was given the full treatment of charges, ahearing, and termina- 
tion. A review of the case indicates at most a case of suitability which 
should have been handled under civil-service procedures and not under 
Executive Order 10450. 

The Department of Commerce’s summary dismissal of Benjamin 
Scher under authority given by an appropriation rider, after using the 
investigative authority of Executive Order 10450, smacks of careless 
use of arbitrary power by the Secretary of Commerce upon the recom- 
mendation of his security officer. Thus Mr. Scher was given no op- 
portunity to meet the insinuations of the Security Officer that he was 
a security risk. 

Another abuse of the security-loyalty program was brought out 
in the case of Joseph Earl Vargo who was investigated and hounded by 
the State Department to resign and then finally let out under a reduc- 
tion-in-force program. No chance for clearance of insinuated charges 
was given. 

The Army’s carelessness in evaluating investigative material 
erroneously is brought out in the cases of Mrs. Eleanor V. Waxer and 
her husband, Pvt. Sanford Waxer. 

The Navy Department summary dismissal of a trial or proba- 
tionary employee, without a hearing thougb he had served honorably 
in the Navy and was still in the Navy Reserve, is brought out in the 
case of Joseph H. Sumners, Jr. 

A similar instance of clearance for reserve service and refusal to 
continue civilian employment by the Navy is brought out in the case 

of Jospeh Gaberman. 

Following will be found reviews of the cases mentioned as taken 
from the record of the committee hearings: 
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1. Tue Perers Case 


Former Judge Thurman Arnold? who represented Dr. John P. 
Peters, described him as a consultant with the office of the Surgeon 
General for several years, being paid a per diem only when he came to 
Washington and that only for a few days a year. Instead of charges, 
hearings, etc., Mr. Arnold stated: 


Dr. Peters did not have civil-service status. The Surgeon 
General could have eliminated his supposed influence 
by not calling him to Washington. Or, he could have taken 
his name from the rolls by just writing a letter saying his em- 
ployment was terminated. That is all that was necessary and 
that is the way a personnel manager would do it. 

When the Government stops being a personnel manager, 
in a rational sense, then they have gone into the business 
of penalizing people. Even if Dr. Peters had been in civil 
service, all that would have been required is a chance to. 
explain. 


Mr. Arnold questioned just what danger minor employees like Dr. 
a in nonsensitive agencies, presents to the Government. He 
said: 

In the Peters case, which I argued before the Supreme 
Court of the United States, the Assistant Attorney General 
said that Dr. Peters, who was a consultant on nutrition and 
metabolism, did present a danger. 


And, explaining the handling of the case, leading up to the appeal to 
the courts, Mr. Arnold continued: 


He was cleared of the charges twice, once without a hearing 
and the second time with a hearing. The Loyalty Review 
Board, the third time, gave him a hearing and held that he was 
probably disloyal. The evidence, however, was completely 
secret. We do not know what the informants against Dr. 
Peters said. We do not even know the substance of the 
evidence. 

Now, what danger did he present? I can see that he only 
presented one kind of danger. It consists in the fact that 
today it is a political hazard, and we might well face it, to have 
on your staff in any department, a man who can be charged on 
the floor of Congress, by the newspapers, by anyone else, with 
radical associations or radical ideas and so we class them as 
subversives and we naturally want to get rid of them. 

I think we might as well face the fact that it is a very 
difficult thing for any department head in the Government 
to have suspected people around, but if there is any other 
danger, I do not know what it is. 

Now, how would you treat that danger? I do believe not 
any employee has a right to a Government job. I think that 
as long as the executive pursues the managerial function of 
hiring people who are suitable for the job and discharging 
them if they are not suitable, the courts should not interfere. 

Where the managerial function stops and with this panacea 


š Record, pt. I, pp. 365-367. 
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of trial and hearings and appeals, which given the appearance 
of a trial without its substance, they should interfere. 

In the Dr. Peters case, our grounds for appeal were that 
he had never been confronted with his witnesses, which 
seemed, to me, a strangely un-American procedure. A badge 
of infamy was ‘pinned on him, much worse than a minor crim- 
inal sentence, by a process which violates ev ery ideal of a fair 
trial. 

Mr. Arnold * as attorney for Dr. Peters contended in his brief before 
the Supreme Court: 


But where the reason for dismissal is alleged disloyalty 
and where the Government purports to determine disloyalty 
by means of a formal hearing held pursuant to elaborate regu- 
lations, the basic requirements of due processes must be 
observed. 


Likewise, the brief admitted that there was no reason in the world 
why Dr. Peters’ services could not be dispensed with and that he had 
no right to a job. The Government’s chief contention was that 
Dr. Peters had no right to a job. But Mr. Arnold answered that a 
public trial required the basic protection of due process. 

The principal relief sought from the courts by Dr. Peters was a 
declaration that his removal and debarment from Federal employ- 
ment were invalid.® 

The Supreme Court of the United States® stated that the facts in 
the case were undisputed, adding: 


Petitioner is a professor of medicine, specializing in the 
study of metabolism, at Yale University. For several 
years prior to 1953, because of his eminence in the field of 
medical science, he was employed as a special consultant in 
the United States Public Health Service of the Federal 
Security Agency. On April 10, 1953, the functions of the 
Federal Security Agency were transferred to the Department 
of Health, Education, and Welfare, headed by Respondent 
Hobby. Petitioner’s duties required his presence in Wash- 
ington from 4 to 10 days each year, when called upon by the 
Surgeon General, to render advice concerning proposals to 
grant Federal assistance to various medical research institu- 
tions. This work was not of a confidential or sensitive 
character and did not entail access to classified material. 
Petitioner was compensated at a specified per diem rate for 
days actually worked. At the time of his removal, petitioner 
was employed under an appointment expiring on December 
31, 1953. 

In describing the third hearing of the Dr. Peters case by the Loyalty 
Review Board under Executive Order 9835, in the nature of a “post- 
audit” of the Agency’s determination, the Supreme Court, through 
Chief Justice Warren,’ said: 


Once again, as at the previous hearing, the only evidence 
adduced was presented by petitioner. In his own testimony, 
petitioner denied membership in the Communist Party, dis- 


4 Record, pt. I, pp. 367-368. 

§ Record. pt. I, p. 132. 

¢ Record, pt. I, p. 132. See 349 U. S. 331. 
? Record, pt. I, pp. 133-134, 
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cussed his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
4 charges, and answered all questions put to him by the Board. 
a In support of petitioner’s testimony, five witnesses stated 
F their long acquaintance with petitioner and their firm con- 
viction of petitioner’s loyalty. In addition to this evidence, 
A the record before the Board contained information supplied 

H by informants whose identity was not disclosed to petitioner. 
ore Na The identity of one or more, but not all, of these informants 
was known to the Board. The information given by such 
informants had not been given under oath. The record also 
contained the evidence adduced by petitioner at the previous 
hearing. On this record, the Board determined that ‘“‘On all 
the evidence there is a reasonable doubt as to Dr. Peters’ 
loyalty to the Government of the United States.” 


Attorneys for Dr. Peters urged the Court to decide the case solely 
on the constitutional issue, but the Supreme Court determined that 
the case could be decided without reaching the constitutional issue. 
Hence, the Court concluded: 
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* * * that the Loyalty Review Board’s action was so 

Porn Sees S , ; 
patently in violation of the Executive order—in fact, beyond 
the Board’s delegated jurisdiction under the order—that the 
constitutionality of the order itself does not come into issue. 
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in ; As for the relief ordered in the case of Dr. Peters, the Supreme Court? 
$ (majority) stated: 


Initially petitioner is entitled to a declaratory judgment 
that his removal and debarment were invalid. He is further 
entitled to an order directing the respondent members of the 
Civil Service Commission to expunge from its records the 
Loyalty Review Board’s finding that there is a reasonable 
doubt as to petitioner’s loyalty and to expunge from its 
records any ruling that petitioner is barred from Federal 
employment by reason of that finding. His prayer for 
reinstatement, however, cannot be granted, since it appears 
é that the term of petitioner’s appointment would have expired 

on December 31, 1953, — apart from his removal on 
í loyalty grounds. 
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SESAME DATE a G 


78 88S Oe 8 BOE SC 


3 Dr. Paul Klemperer, professor of pathology at Columbia Uni- 
Fe versity, presented to the subcommittee a petition to the President 
of the United States” signed by some 1,500 doctors with reference 
to the operation of the security program. The petition stated that 
the matter had become more pressing since their examination of the 
case of Dr. John P. Peters, because: 


* * * we realize that the case of Dr. Peters is not an 
i exception; it merely exemplifies the injustices inherent in 
igh Hl a procedure applied to thousands of physicians who require 
3 security clearance in order to work for the Government in 
; one capacity or another. 
8 Record, pt. I, p. 134. 


* Record, pt. I, p. 138. 
1 Record, pt. I, pp. 372-375. 
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Dr. John P. Peters, senior professor of medicine at Yale 
University, having been twice cleared previously, was dis- 
missed as special consultant to the Surgeon General because 
of a “reasonable doubt” as to his loyalty. The work which 
Dr. Peters did was listed as entirely nonsensitive—that is, 
as having no relation to military or diplomatic considerations 
and involving no secrets. 

Some of the derogatory allegations on which Dr. Peters 
was dismissed were not disclosed to him. Nor were the iden- 
tities of the persons who supplied the information ever made 
known to him. He was not permitted to confront these per- 
sons or to cross-examine them. Moreover, even the members 
of the Loyalty Review Board were permitted to know the 
identity of only one of the informants against Dr. Peters. 


Dr. Klemperer described Dr. Peters " as: 


* * * not only one of the great physicians and educators 
and teachers, he is, I would say, a revered person in medicine. 


And further stated: ” 


I understand that one of his ancestors was chased out of 
Salem during witch hunt times, so it runs in the family. 


2. Wour I. Lapgsinsxy ™ 


Mr Ladejinsky worked for the Department of Agriculture from 
April 1, 1935, to October 9, 1950, at J time he transferred to the 
Department of State, with reemployment rights in the Department of 
Agriculture. 

On January 6, 1949," the loyalty review board of the Department 
of Agriculture made a favorable finding as to the loyalty of Mr. 
Ladejinsky under Executive Order 9835 and the standard then pre- 
vailing which is a different standard from the one governing security 
decisions under Executive Order 10450. 

Mr. Ladejinsky ® on his transfer to the Department of State in 
1950 was on special assignment in the land-reform program serving 
in Japan. 

By act of Congress * in August of 1954 provision was made for the 
appointment of agricultural attachés primarily to serve American 
agriculture and: 


With the concurrence of the Secretary of State, to assign 
such personnel to service abroad. 


Under the law such attachés were to be attached to the diplomatic 
mission of the particular country and provision is made for reim- 
bursing the State Department for — services and administrative 
expenses. 

The Secretary of Agriculture wrote the chairman: ” 


Following the enactment of Public Law 690, the Depart- 
ment agreed with the Department of State to consider for 


u Record, pt. I, p. 378. 


Cong., 2d sess., Aug. 28, 1954. 
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appointment under that act the available agricultural at- 
E tachés of the Foreign Service of the State Department. 


A Secretary Benson ™ stated: 


The service was transferred, not necessarily the per- 
pA sonnel because we had the responsibility of reviewing the 
personnel to determine whether or not they would be qualified 
to perform the service as we envisioned it under the super- 
vision of the Department of Agriculture. 


And, Mr. Benson ® wrote: 


— — 


Lig ich nih Ey BB AREA DR th SE OMS Hi at 


* * * Mr. Ladejinsky was not selected for appointment 
as an attaché in the Department of Agriculture when other 
attachés were appointed. 


Mr. Ladejinsky ” remained on the rolls of the Department of State 
until January 5, 1955, and from January 5, 1955, onward was carried 
on the rolls of the Foreign Operations Administration. 

The Assistant Secretary of State advised: 


* * * Mr. Ladejinsky, from September 1, 1955, while on 
the rolls of the Department of State, was paid by the Depart- 
ment from funds made available to the Department of State 


—ñ ni — 
eS 


3 by the Department of Agriculture in keeping with an interim 
‘ agreement entered into by the two Departments for the 
J purpose of coordinating the transfer of the direction of the 
ii ig work of agricultural attachés from the Department of State 
Ta J to the Department of Agriculture. 
_ of | 4 And, with reference to Mr. Ladejinsky’s clearance the State 
i1 Department advised: 
nt H Mr. Ladejinsky was cleared under the provisions of ' 
Ar. i Executive Order 9835 by the Agricultural Loyalty Board and ' 
pr“ ia the Civil Service Loyalty Review Board in 1949. The ‘ 
ity a records of the Department also reveal that Mr. Ladejinsky è 
i a was certified to Congress as to loyalty on October 13, 1949, . 
ber r by the Economic Cooperation Administration in keeping with ) 
ing ig the provisions of Public Law 472 of the 80th Congress. On ° 
} E February 2, 1950, Mr. Ladejinsky was granted clearance by s 
ihe J the Department of State for appointment. For your in- ‘ 
—* formation, Mr. Ladejinsky’s case was reviewed under the ` 
; criteria established by Executive Order 10450, and it was ) 
3 determined that further inquiries were necessary. These 
a inquiries were made, and Mr. Ladejinsky was interviewed, 
* d resulting in clearance being granted for him to return to his 
ik = post as an economic officer at Tokyo on April 15, 1954. 
oa i On October 7, 1954, the Civil Service Commission trans- 


mitted to the Department of State the results of a national 
agency check with respect to Mr. Ladejinsky on the basis of 
which the Department reevaluated Mr. Ladejinsky’s case and 


Re TA 


3 he was granted clearance under the provisions of Executive 
= Order 10450 on December 21, 1954. 
** Record, pt. I, p. 740. 


1® Record, pt. I, p. 405. 
* Record, pt. I, p. 640. 
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In further answer to your question 2, section 391.c of 
the Department’s Manual of Regulations and Procedures, 
promulgated on the basis of Executive Order 10450 and 
issued on July 27, 1953, provides that in view of the highly 
sensitive nature of the operations and activities of the De- 
partment of State, all positions shall be considered “sensi- 
tive” except such positions as may be specifically designated 
otherwise by the Administrator of the Bureau of Security and 
Consular Affairs. No exception has been made in the case of 
Mr. Ladejinsky. 





The Assistant Secretary of State * (Thruston B. Morton) advised 
that: 


* * * the security files of the Department of State with 
respect to Mr. Ladejinsky were made available for review 
to the Department of Agriculture. 

* * * * * 


* * * A representative of the Department of Agriculture 
initially reviewed our records on September 21 and 22, 1954, 
and on several subsequent dates, as well as November 24, 
1954. 


Mr. Morton ” also advised that: 


security files on Mr. Ladejinsky. 


Mr. Ladejinsky did have security clearance while on the 
rolls of the Department of State. He also had access to 
classified information during the period of his employment 
by the Department of State. 


A supena was served upon Mr. Scott McLeod ™ calling for the 
5 


same. 


On December 22, 1954, the Department of Agriculture * issued a 


press release which stated that: 


Mr. Wolf Ladejinsky does not meet technical standards 
and security requirements set up by the United States De- 
partment of Agriculture for employment as an agricultural 
attaché. Mr. Ladejinsky is at present a Department of 
State employee. Hs desire to transfer to the Department 
of Agriculture as an agricultural attaché raises the same 
employment qualifications which would be required of any 
other applicant for such a position. 


Mr. McLeod * refused to surrender 


While pointing out that Mr. Ladejinsky’s work in land-reform did 


not qualify him for serving American agriculture, it contained also 


the following on Security: 


The Tokyo attaché post is a key sensitive position, and 
the person occupying it requires topsecret clearance. The 
fact that Mr. Ladejinsky has Sisters ee in the U. S. S. R. 
through whom he may be subject to coercion is in itself 
sufficient to deny the necessary clearance as agricultural 
attaché. 


” Record, pt. I, pp. 640-641. 
% Record, pt. I, p. 640. 

% Record, pt. I, pp. 634-635. 
% Record, pt. I, p. 64 


2. 
% Record, pt. Í, p. 742; note that this release of December 22, 1954, was on July 2, 1955, canceled. See 


record, pt. i, pp. 736-737. 
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According to testimony of former Communists, to have 
been employed in any capacity by Amtorg Trading Corp. 
required clearance from the Communist Party. Mr. Lade- 
jinsky was employed as an economist, investigator, and as- 
sistant to the Chief of the Bureau of Transportation of the 
Soviet Railroad, later known as Amtorg Trading Corp., 
during 1930-31. This was after he left the U.S. S. R. at 
the age of 23 because of professed dislike of the Communist 
system. 

Mr. Ladejinsky’s having his father and sisters in the 
U. S. S. R. at the time he was building an anti-Communist 
reputation in the United States through magazine articles, 
his trip to the U. S. S. R. in 1939 as a tourist after he had 

kod articles criticizing Russian farming methods, 
us membership in two Communist-front organizations, as 
well as information contained in classified reports raise 
questions which preclude the Department of Agriculture 
from granting Mr. Ladejinsky the necessary security clear- 
ance required for the position of attaché, which clearance 
would make available to him the most highly classified 
documents of the United States Government. 


a 


—— eae 


URAL aaa ad LARA Rear S: et Bt EN 


ed 





This release prompted a critical editorial in the Washington Post * 
the following morning (December 23, 1954) reading: 


LADEJINSKY AS A SYMBOL 


a ara 


The security case against Wolf Ladejinsky is about thy 
thinnest yet on record. Not a whit of new evidence is re- 
flected in the Department of Agriculture’s statement barring 
his continued employment as American agricultural attaché 
inJapan. Mr. Ladejinsky’s work in land reform has been by 
general acknowledgment one of the most effective anti- 
Communist measures in Asia. He has been in this country 
for more than 30 years. ‘To cite possible pressures from his 
sisters in Russia, from whom he has not heard for 7 years, is 
to render the matter ridiculous. Mr. Ladejinsky satisfies 
the security requirements of Scott McLeod in the State 
Department; but he somehow cannot pass scrutiny in 
Agriculture now that the attachés are being transferred. 
This is eee the first time that a job in Agriculture—the 
same job Ladejinsky has been filling capably—has been re- 
garded as more sensitive than one in State. 

Here is lamentable indication, not only of failure of co- 
ordination in the administration, but of distortion of the 
security system. From the text of the statement, it appears 
very much as if the security angle has been contrived to 
support Secretary Benson’s desire to replace Mr. Ladejinsky 
with a man of domestic agricultural background. Ignored 
stubbornly is Mr. Ladejinsky’s reputation as a symbol of the 
American interest in helping farmers in backward countries 
obtain a fair stake. Ambassador Allison, in a glowing cable 
extolling Mr. Ladejinsky’s commercial accomplishments as 
attaché in Tokyo, has listed some of the doleful consequences 


See * Record, pt. I, p. 749. 
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in Japan of the firing. This cable ought to be made available 
to the White House staff and to the President himself. 
Perhaps then someone in the administration can act to re- 
tain Mr. Ladejinsky’s services and at least minimize the 
damage done by this wholly unnecessary mistake. 


On December 24, 1954, the Department of Agriculture ® issued 
another press release quoting a statement made by Secretary Ezra 
Taft Benson in which he expressed deep concern: 


* * * that the impression seems to prevail that Mr. 
Ladejinsky has been unfairly treated. I have stated publicly 
many times that employment in the Federal Government is 
not a right but a privilege. 


The Secretary went on to point out that Mr. Ladejinsky had not 
been in the employ of the Department of Agriculture since 1950, that 
3 Public Law 690 provided no automatic transfer or priority to any 


7 personnel and that: 
— 
—— Mr. Ladejinsky was not appointed primarily because: If 
—— we are to carry out the intent of Congress in providing agri- 
pe cultural representation abroad, I feel that we must have 
is personnel skilled not only in land reform but in all the broad 
ie technical phases of agricultural production and marketing. 
There was some security information which had to be con- 
* sidered with reference to the highly sensitive position of 
——— agricultural attaché. 
ee, $ s a — 
—ñNif 
— Mr. Ladejinsky’s employment rights to the position in the 
igi Department of Agriculture will be respected to the letter 
po anytime he wants to exercise them. However, the position 
— which Ladejinsky had left in the Department is now a ‘“‘sen- 
— sitive” position from a security standpoint. Mr. Lade- 
ee jinsky’s employment in the position would, under the Presi- 
— dent’s Executive Order 10450 of April 27, 1953, have to be 
A: $ found to be “clearly consistent with the interest of the 
fae national security.” 
io The Secretary of Agriculture, Ezra T. Benson,” advised the chair- 
— man of the committee that: 
* The basic material upon which the Department of Agri- 


culture based its decision was FBI reports. The Depart- 
ment also had access to the files of the Department of State. 
To the best of my knowledge the Department of Agriculture 
did not possess any security or investigative information in 
addition to that possessed by the Department of State. 


As late as January 21, 1955, the Secretary of Agriculture, Mr. Ezra 
T. Benson,” advised the chairman of the committee: 


The Department determined that Mr. Ladejinsky’s ap- 
pointment to the sensitive position of agricultural attaché 
at Tokyo in the Department of Agriculture under Public Law 
690, 83d Congress, would not be clearly consistent with the 
interests of the national security. In these circumstances, no 


secre Be Be 
pt. 1, p- 
® Record, pt. I, p. 406. 
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—* 
* 


gti 


letter of charges was given to Mr. Ladejinsky, since under 
Executive Order 10450 such charges would be issued only 
incident to the suspension of an employee occupying a posi- 
tion in the Department of Avdsabiess and, as heretofore 
stated, Mr. Ladejinsky has not been an employee of this 
Department since October 7, 1950. However, Mr. Lade 
a jinsky’s technical qualifications for the position and the fact 
i that security questions were involved were discussed with him 
(9 by Assistant Secretary Earl L. Butz. 

— * * > * + 


— — 
— 


ued 


ZTA 


z Mr. Ladejinsky’s status was that of an applicant for a 
position. Therefore, the procedures of Executive Order 
10450 with respect to employees, such as a statement of 
charges, were not involved in this case. 

In response to the last paragraph of your letter, I spent 
considerable time reviewing the security information on Mr. 
Ladejinsky with Assistant Secretary Butz and other mem- 
bers of my staff, including my security officer. I have per- 
sonally reviewed the FBI reports. While at the time of 
review of this case I committed no formal opinion to writing, 
I will state for the record that my decision was that Mr. 
Ladejinsky should not be rated eligible to occupy the posi- 
tion of agricultural attaché for the Department of Agricul- 
ture at Tokyo. 


On January 5, 1955, the Foreign Operations Administration ® is- 
sued a press release as follows: 


The appointment of Wolf Ladejinsky to work in the field 

of his specialty with assignment immediately to assist in the 

rogram of land reform in Vietnam was announced by the 
‘oreign Operations Administration today. 

Harold E. Stassen, Director of the Foreign Operations 
Administration, stated that FOA had been interested in Mr. 
Ladejinsky’s work in Japan in land reform and had now re- 
viewed his security file and found him eligible for certifica- 
tion for security and loyalty pursuant to the President’s 
Executive Order No. 10450 and section 531 of the Mutual 
Security Act of 1954. The Department of State had pre- 
viously cleared Mr. Ladejinsky under Executive Order No. 
10450. 

Mr. Stassen commented that he understood Mr. Ladejin- 
sky would continue to retain his present reemployment rights 
at the Department of Agriculture during his period of em- 
ere with FOA and that he had talked with Secretary 
4 enson who expressed satisfaction that this opportunity for 
ZTA E por feo! in FOA will probably make good use of his 
special qualifications. 

Mr. Stassen further stated that in this very difficult matter 
of evaluating personnel from a security standpoint individ- 
uals sometimes reached different conclusions, even as 
judges of any court sometimes have dissenting opinions. In 
view of the entire circumstances in this case he has gone 


2 Record, pt. I, p. 712. 
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into the matter very thoroughly, and was convinced that 
Mr. Ladejinsky would render further valuable service to the 
United States in the special field of land reform which he 
had competently handled in Japan. 


On January 18, 1955, the Foreign Operations Administration ® 
issued another press release quoting the then head, Mr. Harold_E. 
Stassen, which reads: 


With regard to the Wolf Ladejinsky decision, I appreciated 
the statement of support by President Eisenhower, and | 
agree that I am responsible for my decision. I accepted 


that responsibility in the statement of January 5, 1955, in 
accordance with Executive Order No. 10450, and I continue 
to do so. 


I also wish to make it clear that I respect the sincerity of 
the Secretary of Agriculture in reaching a diflerent con- 


, clusion. 

* In accordance with the President’s indication that those 
tien responsible in the matter should provide further information, 
bios the following summary is given. 

— As the press secretary to the President announced on 

qpa January 5, the White House had previously asked heads of 

— departments and agencies to use their best judgment in 
— *5 working out this situation. 

—* Upon my receipt of this request, it appeared to me that I 
— had three broad alternatives. 

CD I could have responded that the case at that time involved 
— the Department of Agriculture and the Department of 
een State and did not involve the Foreign Operations Adminis- 

— tration, and that I did not wish to have the Foreign Oper- 

— ations Administration take it up. 

Es But I knew that if it had been feasible for the two Depart- 

m aii ments to directly resolve the problem, I would not have been 

Pe asked to enter into the matter, and I realized that it was 

(fa neither wise nor just to permit it to remain in the then 

(oi. highly unsatisfactory state. 

= _ Or, secondly, I could have responded that I believed that 

sm it was necessary for the President personally to decide the 

—* issue between the two Departments before the Foreign 

— Operations Administration could take it up. 

— 


But I knew that this would inevitably involve a personal 
review by the President of a lengthy record requiring hours of 
his time when he was currently engaged in the vital process 
of making the decisions required for the entire state-of-the 
Union message and the 1956 budget, and was also following 
the questions of United States policy in the case of the 11 
airmen held by Communist China and the then current 
developments on the Western European defense situation. 

I rejected these two alternatives and took up the case. I 
reviewed it thoroughly with the assistance of my staff in the 
Foreign Operations Administration and reached these findings 
of the facts: 


3i Record, pt. I, pp. 712-714. 
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1. Mr. Ladejinsky was born March 15, 1899, in Russia. 
He left Russia in his early youth and arrived in the United 
States on November 1, 1922. He was naturalized as a 
United States citizen in New York City on November 17, 
1928. He is not, and has never been, a Communist. 

2. He had a record of 19 years of service to the United 
States Government without a blemish in this record. 

3. He served under Gen. Douglas MacArthur in Japan 
and had ably carried out a considerable responsibility in the 
successful land-reform program, which has had as a byprod- 
uct the defeat of the Communists in the rural areas of Japan. 
In a letter dated January 15, 1947, to the then Secretary of 
Agriculture, General MacArthur stated that Mr. Ladejinsky 
performed outstanding services in the land-reform program 
in Japan. 

4. Mr. Ladejinsky has had three sisters living in Russia. 
None of them are known to be Communists. His father, 
Isaac Ladejinsky, and his mother, Golda Skulsky Ladejinsky, 
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both died mm Russia. Neither of them was known to be a 


Communist. 

5. He worked for Amtorg, the Russian trading corpora- 
tion, in New York City in 1930 and 1931. Many leading 
American business firms and engineers worked for Amtorg 
in this early period of 1930 and 1931. 

6. Two men I have known for many years, of unquestion- 
able patriotism, keen powers of observation, and long expe- 
rience in Asia, Dr. Walter Judd, Member of Congress, and 
Dr. Raymond Moyer, regional director of the Foreign Oper- 
ations Administration, both stated that they had known 
Mr. Ladejinsky for many years and that they were certain 
of his loyalty, of the security of his conduct, and of his 
ability in the field of his specialty. 

7. No one who personally knew Mr. Ladejinsky expressed 
to me any doubt of his loyalty or security. 

8. Mr. Ladejinsky’s name was on the mailing lists, dur- 
ing World War II, of some of the front organizations sub- 
sequently cited by the Attorney General as subversive. He 
was not a member of any of these organizations, and many 
thousands of loyal Americans were on the same mailing lists. 

9. Mr. Ladejinsky made a trip to Russia in 1939 during 
which he visited his family. He has had contacts, at vari- 
ous times, with officials of the Government of the Soviet 
Union. He verifies that these were all in relation to his 
work for the United States Government, and in relation to 
sending food packages to his family after World War II. 

10. He has written a number of articles in previous years 
which are not favorable to the Communist system. 

11. No evidence was located that he at any time had 
written or spoken favorably of communism. 

12. No other pertinent information considered to be 
adverse to his security or loyalty was found in a comprehen- 
sive review of all infoimation available to all departments 
of the United States Government. 

Finally, the specialized skill which he had demonstrated in 
land reform is needed in Vietnam, Indochina, in connection 
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with the resettlement of the hundreds of thousands of 
refugees who are fleeing communism in North Vietnam, 
and in the land-use program as a whole. 

On the basis of these findings, I concluded that I should 
grant clearance for security to Mr. Ladejinsky in accordance 
with the Presıdent’s Executive Order No. 10450 and section 
531 of the Mutual Security Act of 1954, and I offered to him 
an opportunity to work for the United States in the Foreign 
Operations Administration in his special field of land reforms. 

I discussed my decision with the Secretary of Agriculture 
and the Secretary of State, whose two departments had been 
at that time directly concerned in the matter, and on 
January 5, 1955, I issued an announcement, a copy of which 
is attached. 

I was convinced then and am now, that my decision to 
grant security clearance and to use Mr. Ladekinsky’s services 
was in accordance with the President’s security program, 
and in keeping with the fundamental principles of justice and 
of human rights of our country. I am convinced that Mr. 
Ladejinsky will add another chapter of constructive service 
to our country and to the cause of freedom in his new work 
with FOA. 

While I reiterate my respect for the sincerity and under- 
standable difference of judgment of others, I sincerely believe 
that my decision was right—right for our country—right 
for President Eisenhower’s administration—and right for 
Mr. Ladejinsky. 


The New York Times ® of February 3, 1955, carried the following 
news item: 


President Eisenhower confirmed today that he had 
approved the hiring of Wolf Ladejinsky by the Foreign 
Operations Admunistration. 

This was the first direct word from the President that 
he had stepped into the case after the Far Eastern agri- 
cultural specialist had been labeled a “security risk” by the 
Department of Agriculture. 

he President made clear, however, that he had agreed 
that Ezra Taft Benson, Secretary of Agriculture, and Harold 
E. Stassen, FOA Administrator, would follow their own best 
judgment. As a result, Mr. Stassen gave Mr. Ladejinsky full 
security clearance, as had the State Department previously, 
and hired him as head of an agrarian land policy mission to 
Vietnam as part of the fight against communism. 

President Eisenhower also indicated that hereafter when 
two department heads differed on any subject, including 
security, the problem must be carried to the White House for 
settlement. 


On February 23, 1955, Mr. Clark R. Mollenhoff * of the Des Moines 
Register and Tribune, who originally publicized the decision of the 
Department of Agriculture in the Ladejinsky case, resulting in the 
December 22, 1954, press release of Agriculture, and winning for him- 


% Record, pt. I, p. 850. 
3 Record, pt. I, pp. 750-751. 
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self several citations for his reportorial ability in the Ladejinsky case, 
wrote the President of the United States, as follows: 


My Dear Mr. Presipent: I am submitting the following 
fact situation in compliance with your request for any factual 
information that indicates a Government department has 
made a mistake. 

Your Department of Agriculture bas charged that Wolf 
Ladejinsky was a member of two subversive organizations. 

The Foreign Operations Administration bas stated flatly 
that Ladejinsky was not a member of any subversive organi- 
zations. 

People in your administration have informed me that the 
FOA position is correct. However, the Department of Agri- 
culture continues to reiterate the charge. 

The charge was made in Secretary of Agriculture Ezra Taft 
Benson’s press release dated December 22, 1954. In this he 
called Ladejinsky a security risk and stated he held member- 
ship in two Communist-front organizations. 

This determination is in direct conflict with a press release 
issued by the FOA on January 18, 1955. FOA Director 
Harold E. Stassen stated on that date that a review of the 
entire Ladejinsky file and an up-to-date FBI investigation 
show Ladejinsky was never a member of any front organiza- 
tion or subversive organization. 

Mr. Ladejinsky’s name was on the mailing lists, during 
World War II, of some of the front organizations subsequent- 
ly cited by the Attorney General as subversive. He was not 
a member of any of these organizations, and many thousands 
of loyal Americans were on the same mailing lists, Stassen’s 
release stated. 

Despite the FOA statement, Secretary Benson continues 
to reiterate the charge that Ladejinsky is a member of two 
Communist-front organizations. His Department continues 
to circulate the charge. 

I have been informed privately by Justice Department 
officials, FOA officials, and others in the executive depart- 
ment that the Agriculture Department position on this 
matter was a result of a lack of a proper legal analysis of the 
file. This resulted in an unsubstantiated charge being made 
by the Department of Agriculture. 

As long as the Department of Agriculture refuses to admit 
a mistake or substantiate its charge, Wolf Ladejinsky must 
wear a label stating he is a member of two subversive or- 
ganizations. 

High officials of other departments of Government have 
stated privately that they are powerless to move in correct- 
ing this situation as long as Secretary Benson remains fixed 
in his views. 

It is for this reason that I posed the question at the press 
conference. 

The question was stated in a general way because of your 
past ination that you do not like to comment on specific 
cases. 
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This made it appear fair to ask what the White House will 
do in this case or similar cases, where an executive agency 
persists in hurling charges that an individual is a member of 
subversive organizations when other executive agencies state 
the charges are not true. 

What will the White House do in this case where the 
Agriculture Department continues to hurl the charge that 
Ladejinsky was a member of two subversive organizations, 
when other departments state the charge is untrue? 

What is the general policy of the White House with regard 
to correcting mistakes if it becomes clear that any executive 
agency was making charges against an individual that were 
not substantiated? 





Mr. Harold E. Stassen “ when he appeared before the subcommittee 
was asked, on the basis that his opinion of Ladejinsky was favorable: 


You therefore place your opinion superior to that of 
Secretary Benson in sending the man to an equally sensitive 


Y) 


4 hor 

Cx area of the world. Is that right? 

ae 2 To which Mr. Stassen replied: 

soem 

an Well, I acted on my decision and I respect Secretary Ben- 

- son’s right to act on his decision. I would not expect him 

—* to act on mine and I would not act on his, because we each 

e then have to be responsible for the followup. In fact, you 
— remember the President was asked in a press conference 

ee something about what Ladejinsky’s work would be, and 

— they said, “What if he is wrong now?” And the President 

—— said, “Governor Stassen is then responsible,” and I was. | 
1e? accepted the responsibility. 

— On July 2, 1955, Secretary of Agriculture, Ezra T. Benson * wrote 
— to Senator Frank Carlson, a member of the committee, as follows: 
it Dear Senator Caruson: I am glad for the opportunity 
pe to respond to your letter about the Wolf Ladejinsky case 
(fe As you will appreciate, I have given much consideration 
pien to this whole matter since the case arose last December. 
padeš A procedure has been set up under which every adverse 
— recommendation that comes to me is now, and will be, 
— screened by a high-level policy group which includes the 
Co Under Secretary, the Administrative Assistant Secretary, 
om 


the Director of Personnel, and the General Counsel. I am 
sure that this group appreciates the sensitive factors in 
dealing with security cases and recognizes that the decision 
is important from the point of view of the individual as well 
as the Government. 

I have publicly stated many times that employment in 
the Federal Government is not a right but a privilege. I 
am determined to live up to three responsibilities which I feel 
are inherent in my position: (1) to aid in safeguarding the 
security of the United States; (2) to get the best-qualified 
men in the Federal service to serve Agriculture; and (3) to 


* Record, pt. I, p. 719. 
* Record, pt. I, p. 739-740 
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preserve and defend the rights of the individual in the 
American tradition. 

I hope that both the public and Mr. Ladejinsky realize that 
as far as I am concerned a security decision at a given time, 
either adverse or favorable, is necessarily a decision for all of 
the future. Every such decision should be made in the light 
of the information currently available at the time the case is 
reviewed. When the decision on Mr. Ladejinsky’s appoint- 
ment as an agriculture attaché was made last year, the 
security procedures in this Department were being reorganized 
and we now have better coordination all through the Gov- 
ernment. In going over this matter again with my newly 
constituted security committee, we recognize that since the 
case was considered by Agriculture it has been reviewed by 
two agencies more experienced in security than this Depart- 
ment. We further recognize as expressed in my statement at 
a press conference on January 5, 1955, that: 

“Tt will always be true with respect both to qualifications 
and to security that reasonable men may not take the same 
view as to a particular person. It is possible for two equally 
reasonable and conscientious men to reach different con- 
clusions.” 

In these circumstances and to emphasize our feeling that 
the previous security decision made by this Department 
should not continue to be permanently effective, and par- 
ticularly since Mr. Ladejinsky is an employee of another 
agency, I have given instructions that the memorandum 


record of the decision and the press release of December 22 
which announced it both be canceled so that our records will 
not show Mr. Ladejinsky as a security risk. 


The Secretary of Agriculture, Ezra T. Benson,® admitted that 
during the time Mr. Ladejinsky was employed by the Department 
several agencies had requested Mr. J services and had 
been refused because his services were needed in the work he was 
doing. And, Mr. Benson was asked: 


In effect, services which he was rendering and the position 
which he occupied were too valuable for him to be spared at 
that time; is that substantially correct? 


To which Mr. Benson replied: 
Yes; I think that is substantially correct. 
Mr. Benson ” was further asked: 


In other words, insofar as the particular incident was con- 
cerned, it was a gratuitous, unnecessary move to tag him as a 
security risk if he was disqualified technically anyway? 

To which Mr. Benson replied: 


Yes; I think that is substantially correct. We realize 
that now. We probably didn’t realize it fully at the time, 
but I think that is substantially correct; yes. 


3 Record, pt. I, p. 741. 
8 Record, pt. I, p. 742. 
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In answer to further questioning, Mr. Benson ® stated: 


I know the point has been raised regarding that press 
release as to whether or not it is correct or it can be 
substantiated. 

I agreed earlier that I thought on further review and 
study that that press release was written too quichly. Jt 
seems to me, that the evidence we have now about Mr. 
Ladejinsky’s alleged membership in the Communist-front 
organizations is conflicting, and so I would say I think it 
was written too hurriedly at the time. 

Of course, none of us had had very much experience in 
the security program at the time. As I look back on it now, 
I feel we have made great progress in the last few months. 
As a result of our study and setting up of the committee in the 
Department, we are in much better position now to do a 
satisfactory job than we were then. 

Certainly I was inexperienced in that field, and some 
members of my staff were also. 


Mr. Benson ® was asked if it were not gratuitious on his part to 
say that Ladejinsky was technically disqualified and also that he 
was a security risk, the questioner adding: 

You could simply have refused to appoint him on the 
grounds of lack of training for the position, could you not? 


To which he replied: 
I think technically that is correct. 
The questioner then added: 
At best it was indeed unfortunate that the security 


angle was injected into the matter when it was not necessary 
to do so? 


To which Mr. Benson replied: 


As we look back on it, I think it probably would have 
been best had it not been injected into it. 


Mr. Benson “” was asked if he had reviewed the Ladejinskv case 
with the President; he replied: 


My recollection is that I discussed the matter only in a 
general way with the President. 

Mr. Benson *' was asked if he didn’t make certain suggestions to 
the President with reference to the security program by way of protest 
of the way it was administered, to which he answered: 

* * * | did make certain suggestions to the President. Ob- 
viously because of the confidential and privileged nature of 
these, I cannot discuss them. * * * 

Mr. Benson # was asked if, because of the Ladejinsky case, it caused 
him some concern over ‘the way the security program was written 
and administered. He replied: 


* Record, pt. I, p. 743. 
*® Record, pt. I, p. 747. 
# Record, pt. I, p. 748. 
& Record, pt. I, p. 744. 
8 Record, pt. I, p. 744. 
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Yes, as a matter of fact, if my memory serves me right, 
and I think it does, we had started a review in the Depart- 
ment of our security program, even before this particular 
case came out in the press. 

Of course, we stepped up that study as a result of the ex- 
perience with that case. It was at that time we appointed 
our committee to review and study the whole field, and later 
we appointed the formal high-level management committee 
responsible for reviewing all of these cases. 


The Chairman of the Civil Service Commission, Mr. Philip Young,“ 
stated in response to a question as to whether the CSC had stepped 
into the Ladejinsky case: 


No, we had no request under section 7 of Executive Order 
10450, in the Ladejinsky case, because as far as I know he 
was never terminated for security reasons from any position. 
Later, Mr. Young * stated: 

I find the Ladejinsky case came up before we completed 
our appraisal in the Department of Agriculture. Certainly, 
the Ladejinsky case indicated to me, and 1 think to a number 
of people in the Government, that there was a greater need 
for coordination between agencies in instances where there 
was a case that crossed azvency lines and certainly that was 
one of the primary factors why tmmediate steps were taken 
in setting up the informal personnel advisory committee 
under Mr. Donegan. 
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Mr. Smirn in the Department of Agriculture was a Presidential 
appointee and did not come under the jurisdiction of the Civil Service 
Commission, but Mr. J. Glen Cassity’s position was in the classified 
service and his qualifications were passed on by the Commission. 


3. BEATRICE MURPHY CAMPBELL © 


Mrs. Beatrice Murphy Campbell, an employee in the Veterans’ 
Administration, GS-4, was engaged in work on the specifications 
which are mailed out, specifications which are available upon request 
to any interested citizen. There was nothing confidential or sensitive 
in her position. In her own narrative: 
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On November 22, 1954, just 15 minutes before closing 
time, I was called to the division chief’s office. When I 
went in there was a stranger with him who was introduced to 
me as a director of personnel. He handed me a piece of 
paper and asked if I would sign to acknowledge receipt. 


I did. 


* * * * * 


I signed and he looked at his watch and said, ‘As of this 
moment you are suspended from your job. I will escort 
you back to your desk to pick up your papers and I will see 
you out of the building.” 
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My division chief was sitting there. He had not seen 
the letter, and he asked to read the letter. He was allowed 
to read it and so he asked if he could accompany me back to 
my desk. 

Now, in order to get back to my desk we had to go through 
the whole file of my fellow employees, because I was in the 
back of the room. When I got there he asked me to turn 
over my passes, which I did, and then he escorted me to the 
elevator, down the steps and out of the building. He escorted 
me all the way to the door. He told me if I wanted to get 
my personal belongings, I must telephone and they would 
be brought down to the door to me. 

The fetter which prompted this dastic step, this humiliating 
treatment, contained no charges so grave as to make my 
presence in a Government building a threat to the national 
security. 

Prior to this, on October 4, 1954, Mrs. Campbell had been told to 
report to Mr. Malone, an investigator for the Veterans’ Administra- 
tion. She stated that a stenographer was present and she was told 
that she could have a copy of the verbatim transcription. This 
transcription was so different from the original interview that numer- 
ous changes were made before she reluctantly sizned it as essentially 
true. 

Mrs. Campbell described the interview: 


The interview lasted for 2 hours and consisted of a sort of 
mental third degree. Mr. Malone would ask, “Have you 
ever been a member of the Washington Book Shop Associa- 
tion,” and I would answer, “No.” And then he would say, 
“Go home and look for a membership card,” and I would have 
to remind him that since there was no membership, there 
could be no membership card. I found later that Mr. 
Malone had managed to phrase the same essential question 
in over 160 different ways. 


Mrs. Campbell had been very ill in 1941, hospitalized for several 
months and remained in bed at home an additional period of several 
months. She has never completely recovered. 

Mrs. Campbell continued to describe the interview with Mr. Malone 
and the developments leading up to her suspension: 


At the end of the interview I asked why, in view of the fact 
that my life outside working hours was lived on such a re- 
stricted plane, the Government should waste so much time 
and money on me. l pointed out that I was aware an FBI 
investigation had been made in 1959 and that two officials in 
VA, my immediate supervisor at the time and the personnel 
recruitment officer, had informed me no derogatory informa- 
tion had been found. 

Mr. Malone said: “You might say it is political. Everyone 
investigated and cleared under the Truman administration 
has to be reinvestigated under the Eisenhower administra- 
tion.” 

* 
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I went downstairs and told my immediate supervisor and 
my division chief of the interview and they both told me that 
the charge was so slight nothing could possibly come of it and 
to forget all about it. Iheard nothing more until my suspen- 
sion on November 22. 


The charges against Mrs. Campbell, for which she was suspended, 
were as follows: 


In 1940 or 1941 you reportedly joined the Washington 
Book Shop Association, Washington, D. C., and maintained 
membership in same for several years thereafter, attending 
functions sponsored by this organization and attempting to 
induce others to join. 

You knowingly and intentionally, with intent to deceive 
and conceal, represented on October 4 to a duly authorized 
representative of the VA that you had never been a member 
of the Washington Book Shop Association, knowing full well 
at the time the statement was made that you had maintained 
membership in this association and that your representations 
to the contrary were false. 


Mrs. Campbell contended, and later proved to the apparent satis- 
faction of the Veterans’ Administration that she had never been a 
member of the Washington Cooperative Book Shop, nor had she 
solicited anyone to join same. She stated that she had been review- 
ing books for many years and did not need to buy books from the 
organization in question. She admitted that she did attend a lecture 
at the Washington Book Shop at which time Langston Hughes spoke. 

A lawyer was hired by Mrs. Campbell and to his request for a bill 
of particulars he was advised that— 


The information contained in her letter delivered to her in 
November plus information imparted to her direct or by 
inference when interrogated on October 4 is as specific and 
detailed as security considerations, including the need for the 
protection of confidential sources of information, will permit. 


Her lawyer asked to have the Veterans’ Administration pinpoint 
the time down, and he was told to “Just cover from 1940, on.” 

The task confronting Mrs. Campbell and her lawyer was terrifying. 
They reasoned that if they sent affidavits to everyone Mrs. Campbell 
had known over the past 15 years they could by a process of elimina- 
tion determine the name of the friend who, according to Mr. Malone 
in the October interview, had said Mrs. Campbell acknowledged 
membership in the Washington Bookshop Association. 

Mrs. Campbell had affidavits prepared and sent out to about every- 
one she ever knew; a total of over 200 were sent out. She describes 
the shock when the mail started coming back to her, and oniy about 
half replied: 


When the replies began to filter in I came face to face 
with what I have called the great fcar. Friends I had known 
for 15, 20, and 30 years were afreid to put their names on a 
piece of paper telling the truth. They did not deny it was 
the truth. In fact, they readily admitted to me in private 
that I had never tried to induce them to join, or even dis- 


80908—56———18 





270 FEDERAL EMPLOYEES’ SECURITY PROGRAM 


cussed, the bookshop, but they told me, “I won’t sign any- 
thing.” “You get in trouble if you sign anything. It may 
be used against you.” Or, “I hold a job in the Government. 
If I sign this, I will be investigated later,” 

Some of them returned blank affidavits, afraid even to put 
their names in the corner. One told me she had been afraid 
to call me on the telephone for fear my wires had been tapped. 

Another was afraid to mail me a Christmas card, as if 
the very air between us was. polluted. 

One told me, returning the blank affidavit, that his love 
and loyalty for his country made it impossible for him to fill 
it out. Within my own office only four people were brave 
enough to file affidavits stating the fact that they knew 
nothing about me outside the office, and that I never tried 
to induce them to join. 

I want to bring this up because I feared, and I discovered 
this fear was so widespread and so deep that it can’t be dis- 
missed. And that this fear goeson. I pray that you in this 


J 





i body may be able to do something to mitigate it, because it is 
(i> a corrosive force which can destroy. 
Ps The events leading up to the official hearing on March 2, 1955, were 
ie described by Mrs. Campbell as follows: 
eae On January 13, 1955, I filed, through my attorney, a de- | 
Cs nial of the charges and requested a formal hearing. On 
a February 2, I received a call from a Mr. Peterson, security f 
sior officer at VA, asking me to come down for some questions. | 
la I knew Mr. Peterson knew I had a lawyer for he had talked | 
—— to him on the phone only the day before. I asked if my 
ere lawyer had been invited to the questioning and was informed 
| pe that he was not. I said that I would call him, When I 
— arrived with Mr. Spero that afternoon, there was a stenog- 
= rapher, Mr. Peterson, and a Mr. Lynch, VA counsel. 
7 


The first thing my attorney did was to protest for the 
record, the unethical method employed by VA, in asking me 
to appear at a hearing without counsel. He made it clear 
that he intended to make formal protest to the FBI, the bar 
association, and the head of VA, against such violation of an 
employee’s rights. 

Mr. Lynch read from the photostat of a document pur- 
portedly signed by me, and I want to make it clear that we 
could see enough of the document to see that it was a photo- 
graphic paper, and that apparently he was reading word for 
word. f make this point besaune of the discrepancies which 
later developed. 

The document states that I joined the bookshop in 1941 
with my friend, whom I prefer to call Miss X, in order to take 
advantage of the discount. Mr. Spero asked if this document 
was in the hands of the Veterans’ Administration at the time 
of my suspension, and was told that it was not. 

' He asked then what was the charge upon which the suspen- 

sion was based but was told merely there was other evidence. 
The other evidence has never been produced. Not even at 
the formal hearing. So that even today we do not know the 
evidence used as a basis for my suspension, 
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1 asked to see my signature on the photostat and was told 
they did not have the signature. Then Mr. Spero suggested 
the meeting be adjourned until the signature could be 
produced. 


Several attempts to see the document in question were made with- 
out success. Mrs. Campbell stated: 


Had my attorney been informed back in December when 
he requested the information, the specific date under ques- 
tion, [ could have been saved a lot of time, money, and 
heartbreak, which the affidavits came to represent. All I 
needed was the one person’s testimony, and the medical 
record, 


The actual hearing on Mrs. Campbell’s suspension, held on March 
2, 1955, which she described as follows: 


When we walked into the hearing room on the morning of 
March 2, the chairman handed the document to Mr. Spero 
with the apology “This just came into my hands.” 

At the hearing, the Veterans’ Administration produced one 
witness, the FBI man who came to see me in 1949 about 
Miss X. He admitted that he had prepared a document in 
his own handwriting which he had asked me to sign and I 
did. He did not remember whether I read it; he did not 
remember who was present; he did not remember how long 
the interview took. The document, to the best of my 
recollection, read, “I joined the Washington Bookshop in . 
1940 with Miss X in order to take advantage of the dis- 
counts.” 

Please note the discrepancies between the date as read by 
Mr. Lynch in the informal hearing in February 1955 when 
he said the paper read “1941,’’ and the original copy of the 
document which read ‘1940.’ Had the facts not been so 
incontrovertible, this misleading on the part of VA counsel 
might have had serious results. As we were sticking to the 
truth, we were able to forget it. 

The evidence at our disposal to refute this document was 
so strong that it could have been done if I had never opened 
my mouth. 

1. Miss X was present to say that she did not join in 1940, 
but a year or two earlier, and resigned. When she rejoined 
in May 1941, I was ill in bed and confined to my home. She 
said I had never attended a public meeting with her. 

There were medical records to prove that I was ill in bed at 
home and in the hospital, and unable to take active part in 
any outside activities from January to July 1941. 

My former employer and spiritual adviser was present to 
say how shocked he was at the charge because of my de- 
cidedly negative political attitude. Too, I had just become 
a Catholic, and how could one embrace Catholicism and 
communism at the same time? 

We presented at a formal hearing held March 2, the one- 
hundred-odd affidavits and letters testifying to my character 
and the fact that I had never been a member and never tried 
to induce anyone to join. 
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Also produced at the hearing were two letters addressed 
to me by J. Edgar Hoover of the FBI, thanking me for 
turning over to him subversive material which had been 
received in the voluminous amount of book advertisements 
and other second-class material which I received regularly. 

It will be noted that no charge of Communist activity 
has ever been made. 

No charge of subversive influence through my printed 
words—in fact, the hearing board refused to look at my books 
and other printed material that was brought to the hearing, 
on the grounds that it was unnecessary. There was nothing 
in the record to show they were suspect. 

The evidence on which my suspension was based has never 
been produced. For, if you will remember, the Veterans’ 
Administration admitted that the signed document did not 
come into its hands until after the suspension. 


- No friend was present to repeat his or her accusation. 
* 
a 
Cyr 


Though Mrs. Campbell never received a copy of the findings of the 

—_ hearing board, she received a wire on Mare’ 29, 1955, from the 
* Veterans’ Administration informing her that her return to duty had 

sar” been authorized. Later, she received her personnel action sheet 
. restoring her to duty after: 





——* Suspension unjustified and unwarranted in view of the facts 
(oO in the case. 

Ts Mrs. Campbell returned to duty on April 2, 1955. Her summation 
li a of her feelings and recommendations after suspension, hearing and 
— restoration bear careful reading. She stated as follows: 

Len I could stand here for hours, perhaps, and try to explain to 
| ae you the effect of all this upon me and my family. However, 

— I am sure you know—at least in part—how deep are the 

— inroads which such an experience can make upon the human 

—_ spirit. 

— I wouldefeel, however, that I bad missed the opportunity 

(2 of my life if I did not sum up these experiences by respectfully 

(= submitting for your consideration a few points which cer- 

jes tainly would have helped me and would, I feel sure help future 

= employees caught as I was if they were enacted into legisla- 

— tion. 

— First, public accusations, if false, should be followed by 


public apologies. Not to give the employee any sense of 
triumph, but to repair some of the damage which has been 
done to him in the eyes of his fellow employees. Had I not, 
in self-defense, taken my story to the public through the press, 
I would have walked back into my office without one word 
being said to my fellow employees about my clearance. 
Jouldn’t it be arranged so that an employee’s personnel 
folder reflects only the fact that he has been cleared and the 
damaging accusations, suspensions, and the like be made 
part of a separate record which would be kept in some 
central file, probably under the judicial branch of the Gov- 


ernment, and produced only under conditions surrounded 
with the proper legal safeguards? 
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My one desire after my suspension was not to have to 
walk back into the office and the building from which I had 
been so summarily ousted. It takes courage to face that 
kind of humiliation, but it takes 10 times more to return to 
the scene and resume life as if nothing had happened. But 
as the days and months went by, the bitter truth was forced 
upon me, that wherever in the Federal Government I might 
try to transfer, my personnel folder would follow me and the 
first thing any prospective superior would see upon opening 
my folder would be my suspension. 

The peculiarity of the human mind is such that clearance 
does not take away the stigma. This, added to the physical 
handicap, means that the brains and ability I would like to 
put at the service of my Government are kept in check and 
that the 3 or 4 civil-service registers which bear my name 
for jobs which would mean promotions are useless to me. 

Third. The accused should have a right to face his 
accusers; not only because it is a great American principle, 
but because if this is not done, wild and unfounded charges 
will continually be made to tear a person’s reputation to 
shreds—and all the clearances in the world cannot wipe out 
the harm which has been done. 

There is also the psychological reaction, the doubt remain- 
ing in one’s mind as to which one of his friends broke bread 
with him in the morning and betrayed him before nightfall. 
A searching in the eyes of former associates, with the ques- 
tion ‘Was it you?” which inhibits one’s future relationships 
with the rest of the world. You are afraid te trust anyone 
because you don’t know which one doesn’t deserve it. 

Most important of all, the accused has a legal right to 
financial redress if the accusation is proved false. The laws 
of libel and slander should apply in security cases, and the 
employee should be allowed to sue in open court to recover 
some of the financial loss the accusation brought upon him. 

Fourth. So we come to finances. People have looked at 
me and said, ‘You got all that back money’’—as if I had 
come into an inheritance. As a matter of fact, I figure the 
suspension cost me well over $1,500, which I must repay, 
with interest, while still struggling to meet present oblige! 
tions. At a GS-4 salary, my back compensation came to 
considerably less. Couldn’t some way be provided for the 
innocent employee to recoup his financial losses, either by 
additional compensation from the Government; or, perhaps, 
if the agencies had to bear a part of the employees’ financial 
burdens they would be less likely to act upon unfounded 
charges. 

Also it seems to me that an employee who goes out and 
works while on suspension in order to meet his obligations 
should not be punished by having the amount he manages 
to earn subtracted from the salary due him upon his return. 
Does this not throw additional burdens upon private chari- 
table organizations? 

If hearings were conducted before an impartial board prior 
to contemplated suspension, free of agency politics, preju- 
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dices, and the like, a just decision could be arrived at without 
irreparable harm to the employee’s standing in the eyes of 
the community. 

Sixth. Membership in organizations further back than 
10 years does not seem just as the sole criteria for suspension 
an Aiaran ai atA when there is evidence that an 
employee severed connections as soon as he had reason to 
suspect there was more than met the eye—and certainly not 
in cases such as mine where the contact was casual, and 
never formal membership. The only reason I could produce 
the necessary records was because I am a chronic saver; even 
then I had difficulty in remembering, and in finding others 
who remembered, events as they happened. 

Seventh. Last, the security program should be handled 
on such a fair and impartial basis that no innocent person in 
America should have to be afraid. I admit that is a tough 
one, but it is a necessity. We cannot arbitrarily reduce the 
4 freedoms down to 3 by whittling away the freedom from 


fear. Or we will wake up one morning to find all of them 
gone. 


In an effort to secure information as to just how a situation could 
arise, such as the suspension of Mrs. Campbell, the committee sub- 
pened Mr. Derrell Frazier Peterson,” a security officer in the Veterans’ 
Administration. He was a very reluctant witness and efforts to secure 
information as to the handling of Mrs. Campbell’s case were fruitless. 

Asked to tell the committee the specific basis for suspending Mrs. 
Campbell without pay and in the manner in which she was treated, 
Mr. Peterson replied: 


I am sorry, sir, but I cannot go into the merits of the case. 
I am bound to testify and to cooperate with this committee 
to the extent that I am permitted to testify by the Adminis- 
trator of Veterans’ Affairs, and not to disclose privileged 
information. 


Asked what was so secretive about the case that he could not divulge 
the facts to the committee, Mr. Peterson stated: 


I have no authority to disclose any information relative 
to the information available in Mrs. Campbell’s file, or to 
the proceedings or the discussions which transpired in the 
adjudication of her case. 


Pressed further, and asked by the chairman if he refused to give 


any information concerning the case of Mrs. Campbell, Mr. Peter- 
son said: 


I am sorry, sir, but I cannot divulge the information 
which was the basis of the charges in Mrs. Campbell’s case. 


And, Mr. Peterson was aked if the same procedures apply today 
that applied when the action was taken against Mrs. Campbell, to 
which he replied: 

Yes, sir; as far as I know. 


The Administrator of the Veterans’ Administration, Mr. H. V. 
Higley,“ place a different interpretation on Mrs. Campbell’s ouster 


# Record, pt. I, pp. 605-616. 
* Record, pt. I, p. 866. 
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from the building following her suspension and only 15 minutes 
before quitting time. He characterized Mrs. Campbell’s description 
as misleading and added: 


The simple facts are Mrs. Campbell was wearing a brace 
and after the letter of suspension had been delivered to her 
by a personnel officer, this individual, the personnel officer, 
motivated only by a desire to be of assistance to the lady 
in such circumstances, did go with Mrs. Campbell to the 
building entrance and offer to obtain a taxi for her. 

While en route the personnel officer further discussed with 
Mrs. Campbell various personnel aspects of her case. 

It seems to me that this idea that there was some ejection 
or something that would be very distasteful and discourteous 
was not truthful. 


But as to the docking of Mrs. Campbell’s pay for the last 15 minutes 
of working time, Mr. Higley admitted the fact saying: 


I am rather ashamed to say she was. Somebody was 
certainly cutting it pretty thin, let us say. 


Mr. Higley “ was asked if all that was ever presented against Mrs. 
Campbell was the fact that she was on the list of the Washington 
Bookshop, to which he replied: 


I can’t discuss that case as to what was involved. 
49 


And again: 
Iam sorry, I can’t discuss the elements of that case. 


4. ApraHam Crasanow * 


Give a lie a start of 5 minutes and it will not be over- 
taken in a year. 


Mr. Abraham Chasanow entered Federal Government service as a 
temporary employee in the Census Bureau on April 16, 1930, and 
after 23 years of service had reached grade GS-13 in the Hydro- 
graphic Office of the Navy Department. Mr. Chasanow was most 
reluctant. to appear before the committee and relive the events re- 
sulting from his suspension from duty for 13 long months. At the 
start he stated: 


As you know, I was very reluctant to appear before 
this committee to testify concerning my security case because 
I did not want to reexperience those 13 months of nightmare 
by talking about them again. However, I agreed to do so in 
the hope that it would help this committee, as well as others 
who may be confronted with false or nonsensical “security” 
accusations. 


Of the notice of his suspension, Mr. Chasanow stated: 


On July 29, 1953, after more than 22 years in the Hydro- 
graphic ce, and without prior warning, I was called to 


the office of the industrial relations officer about an hour- 
t. I, p. 868. 
` T p. 889. 
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before quitting time and handed 3 letters. One listed a 
number of charges against me, the second took away my 
authority to handle classified material, and the third sus- 
pended me immediately without pay. I was given 30 days in 
which to answer the charges and request a hearing, if I so 
desired. 

I will not attempt to describe my state of shock after 
reading the letters, except that it did not fully dawn on me 
that I was suspended without pay as a “security risk’ 
until I had returned to my office and reread the letters. I 
read them a third time to be sure it wasn’t a ghastly mis- 
take. 





Mr. Chasanow filed his answer on August 20, 1953. The first 
hearing was held on September 21, 22, and 23, 1953. Of the accusa- 
tions made against him and the findings of the hearing Board, Mr. 
Chasanow stated: 


; ad I was accused of associating with five named individuals, 
ta alleged to be known Communists or having communistic 
ae, tendencies. Four of them, apparently two married couples, 
— I did not know. The fifth was a director of the housing 
— corporation which I represented as legal counsel and whom 
-o I had once represented as attorney in a business matter. 
* The hearing board’s findings corroborated my sworn state- 
Ca ment that this was the extent of my “‘association’’ with those 
— individuals. 
ee I was accused of attending a meeting at which donations 
— were required for the benefit of an organization on the At- 
— torney General’s list. The hearing board found that the 
Re: alleged “meeting” was in fact a social party held in 1941 at 
* which money was raised for some organization whose name 
— was not clear, and that the organization named in the charges 
— was not placed on the Attorney General’s list until 8 years 
— after the party. 


I was accused of having been a subscriber to a periodical 
classified in the charges as a “Communist newsletter.” 
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The board found that I had been a group subscriber to that 
l periodical some 12 years ago, and that the publishers of the 
cae periodical are not on the Attorney General’s list. 


I was accused of having been a member of the National 
Lawyers Guild. I had belonged for less than a month in 
1939, but never attended a meeting. The board found that 
there was no evidence that the organization was considered 
subversive when I belonged. To the contrary, the board 
observed that many lawyers of national prominence were 
members at that time. 

I was accused of associating with a named person who was 
not alleged to be a Communist or member of any subversive 
organization, but editor of a local newspaper on which my 
wife and I had worked in 1940 and which was alleged to be 
a member of the Washington Bookshop Association. The 
board found that there was no evidence of any “radical” or 
“left wing” tendencies on the part of the publisher, or that the 
newspaper was ever a member of the Washington Bookshop 
Association. 
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I was accused of having the names of 2 persons on my 
desk—out of a list of 408 names—who were alleged to be 
either known Communists or suspected of having com- 
munistic tendencies. One was an attorney who had been my 
opponent in a case, and the other a client whom I had repre- 
sented several years ago in a business transaction. The 
board found that my association with the two individuals 
was solely of a professional nature in connection with 
isolated legal matters. 

I was accused of being a leader and very active in an 
unidentified “radical” group in Greenbelt. The board found 
no evidence of the existence of any radical or left-wing 
groups in Greenbelt. To the contrary, they found that, 
“Tn the case of Mr. Chasanow, who took part in many activi- 
ties, the testimony showed that he was, if anything, a 
moderating, constructive, and conservative influence. 


On October 15, 1953, Mr. Chasanow’s attorney received a copy of 
the Security Board’s deci ‘ision and its memorandum of reasoning, 
which he summed up as saying that: 


The board could reach no other conclusion but that Mr. 
Chasanow’s employment is clearly consistent with interest 
of national security. 


Then followed almost 6 months of agonizing waiting, believing 
that he would be notified to report back to work. It did not come 
within the 10-day period he had expected. In the words of Mr. 
Chasanow: 


Every day my wife and | waited expectantly for a tele- 
phone call or letter. We waited impatiently for the mail- 
man each day, and hastily looked through the mail for the 
official letter. 

We hated to use the telephone because the Navy Depart- 
ment might be trying to reach us. We left the house only 
when absolutely necessary and hurried back as soon as we 
could, so that we would be there to receive the telephone 
call we were waiting for. 

My attorney kept reassuring me that the necessary red- 
tape frequently caused such delays, but when the days 
stretched into weeks and then months he started calling 
the Navy Department to find out what was delaying my 
reinstatement, with no success. 

In January 1954, | opened a law and real-estate office in 
Greenbelt, as my savings had long been depleted and I did 
not want to continue borrowing from my relatives. Need- 
less to say, it was hard to do justice to the practice of law 
and the real-estate business in a constant state of anxiety, 
wonderment, and apprehension. I tried to ascribe the in- 
terminable delay to governmental routine, but that did not 
ease the indescribable torture of waiting for final clearance 
and reinstatement. 

About April 5, 1954, my attorney received a telephone 
call from the Navy Department advising that a transcript of 
the hearing was being delivered, and he was asked to review 
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to hand down his decision. I hurried to his office, reviewed 
the lengthy transcript as rapidly as possible, and he advised 
the Navy that the errors were only of minor importance, 
although the testimony of the two witnesses called by the 
Navy, whose testimony was referred to as “entirely favor- 
able” to me, had been deleted. 


After sweating it out for these 6 months Mr. Chasanow was to re- 
ceive a second shock, rather than notice to return to work he found 
his employment terminated as of April 7, 1954. 
Mr. Chasanow said: 


On April 8, 1954—just as my wife was preparing the house 
for my daughter Myrna’s birthday party—TI received a call 
from the industrial relations officer of the Hydrographic Office 
requesting me to report to the office. 

I must have broken the speed laws a dozen times on the 
way to Suitland. When I got there, the industrial relations 
officer escorted me to the Deputy Hydrographer’s office. 
The latter said he had a letter from the Assistant Secretary of 
the Navy for me, and handed it tome. I read it, and couldn’t 
believe what I was reading. It said that the Hydrographer 
did not concur in the findings of the security hearing board, 
that the Navy Department Security Appeal Board had 
reviewed the findings of the security hearing board and the 
comments and recommendations of the Hydrographer, and 
had unanimously found that my employment was not clearly 
consistent with the interests of the national security. 

It further said that the Assistant Secretary of the Navy 
for Air, after such investigation and review as he deemed 
necessary in my case, concurred in the findings of the Navy 
Department Security Appeal Board, and was terminating 
my employment as of April 7, 1954. 


Of this action of the Navy Hydrographer and the Assistant Sec 
retary of the Navy for Air, Mr. Chasanow stated: 


I couldn’t believe this was happening to me. It was the 
first time I had any knowledge that the Hydrographer, 
whom I scarcely knew, had disagreed with the two former 
Hydrographers who knew me for 15 years and had not 
concurred in the findings of the hearing board. It was the 
first time I had any knowledge that there was such a thing as a 
Navy Department Security Appeal Board. 

As an attorney, I couldn’t believe that there could be 
such a travesty on justice. I had never heard of an appeal 
being considered without the appellee’s knowledge. I had 
never heard of a decision being reversed without a written 
—— giving the reasons for reversal. I could not conceive 
of 24 years of loyal service, and such a strong unanimous 
clearance by the hearing board, being wiped out without a 
single reason being given. 

I called my wife and my attorney as soon as I was able to 
speak. They couldn’t believe what I had told them. We 
decided immediately we were going to fight it if it took forever. 


it and inform the Navy of any errors or omissions as promptly 
as possible, as the Assistant Secretary of the Navy was ready 
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I met with my attorney the next day. We immediately 
started preparing a petition for reconsideration by the Assist- 
ant Secretary of the Navy for Air, which was submitted a 
few days later. At the same time, we decided to follow 
President Eisenhower’s advice, announced in the press a few 
oe earlier, about fighting injustice through the court of 
public opinion. 

I think the most difficult decision I ever made in my life 
was to release the entire story to the press. It meant pub- 
licizing scurrilous and untrue charges which some people are 
always ready to believe. It meant placing my wife and 
children in the public eye. It meant publishing the names 
of people with whom I was accused of associating, who might 
well be the victims of false accusations. It meant going 
through another ordeal. However, we were determined to 
fight the unjust dismissal regardless of cost, or hardship, or 
other considerations. 

My attorney called a press conference at which we held 
back nothing. A full disclosure was made of the charges 
and all subsequent records and proceedings. We had hoped 
for some public indignation and support, but were amazed 
at the amount of publicity the case received. The telephone 
calls and letters started pouring in, all of them in practically 
the same vein—such injustice cannot be permitted in this 
country. Not only individuals, but several national organ- 
izations and Members of Congress rallied to our support. 
We received copies of innumerable newspaper articles and 
editorials published all other the world. The response was 
immensely heartening. 


Shortly thereafter Mr. Chasanow was advised that the Assistant 
Secretary of the Navy for Air, Mr. James H. Smith, Jr., would give 
him another hearing on May 3, 1954. No witnesses were heard, as 
the hearing was limited to a discussion of the petition and a few ques- 
tions asked of Mr. Chasanow. A day later Mr. Smith ordered a new 
hearing which was held June 21 and 22, 1954. At this hearing addi- 
tional witnesses and affidavits were presented and, although Mr. 
Chasanow requested the presence of any witnesses against him, none 
appeared. 

On August 31, 1954, Mr. Smith asked Mr. Chasanow to be present 
at a press conference which he had called for the following morning. 
Mr. Chasanow described this press conference as follows: 


On September 1, 1954, we met with the press in the office 
of the Assistant Secretary of the Navy for Air. I will never 
forget the press release he read, which he had insisted on 
writing personally, in which he quoted the findings of the 
second hearing board that the pattern of my life “portrays 
an above average loyal American citizen.” 


And, which Mr. Smith acknowledged the “grave injustice done to 
Mr. Chasanow.”’ 

Mr. Chasanow was thus restored to duty. 

When Mr. Chasanow appeared before the committee on August 
31, 1955, he had retired from Government service under applicable 
— of the civil-service retirement law because of a reduction 
in force. 
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Prior to Mr. Chasanow’s appearance, the Navy Department, on 
June 27, 1955, forwarded to the committee a press release describing 
the abolition of Mr. Chasanow’s position. The release is as follows: 


The Department of the Navy today announced that as 
the result of a recent management survey of the Navy Hy- 
drographic Office it is abolishing the position of director of 
the distribution control office which has been held by Abra- 
ham Chasanow. 

The management survey was conducted by the Office of 
the Chief of Naval Operations. Mr. Chasanow concurred 
in the recommendations for abolition of the position and 
consolidation of the duties into other positions. 

Mr. Chasanow was offered another position in the Hydro- 
graphic Office with equivalent responsibilities and salary. 
He stated, however, that in view of his more than 25 years 
of civilian service he would prefer separation by reduction- 
in-force in order to retire under the applicable provisions of 
the civil-service retirement laws. 

Mr. Chasanow was restored to duty in the Hydrographic 
Office last fall after the Navy Department found that his 
employment was clearly consistent with the interest of 
national security, and cleared him of security charges that had 
been made against him. 

In commenting on the reorganization, Mr. Chasanow 
said: 

“T agree completely with the Navy’s position to abolish 
my positioa. The new organization setup will result in 
greater efficiency and better management. In view of my 
length of service, more than 25 years, and the availability 
by the present retirement law of an immediate annuity, 
I have decided not to accept the equivalent position offered 
me by the Navy, and I am going into the full time practice 
of law.” 

Assistant Secretary of the Navy Albert Pratt said: 

“The Navy is very appreciative of Mr. Chasanow’s long 
and faithful service. We are sorry to lose him.” This is 
a joint release by the Department of the Navy and Mr. 
Abraham Chasanow. 


Mr. Chasanow said that prior to his experience he had been very 
ignorant of the security program. Hə had been urged to give the 
committee how the experience affected him and what recommendations 
he could make as the result of such experience. Admitting that ‘‘one 
swallow does not make summer, nor does one such experience qualify 
me as an expert on security matters,’”’ Mr. Chasanow then added the 
following comments about the experience: 


Insofar as the effect of such experience is concerned, I’m 
afraid I cannot adequately portray what being suspended or 
fired as a security risk does to a person and his family. My 
description of the experience as a nightmare is an under- 
statement. My wife and I each lost almost 10 pounds the 
first few days after I was suspended. I don’t know how much 
more weight we lost after I was fired. We didn’t have a 
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single good night’s sleep in the 13 months between my sus- 
pension and reinstatement. Iam sure 13 months in prison, 
or in solitary confinement, would not have been as difficult 
to live through. I was afraid it would ruin our children’s 
lives and futures. I was afraid to associate with others, for. 
fear that they would in turn be branded as security risks 
through their association with me. I knew that the public 
considered the term ‘‘security risk’? synonymous with 
“traitor.” [also knew that I had never done anything which 
could remotely justify the charge that I was a security risk, 
even in its narrowest sense. 

When I decided to fight for reinstatement, even if it took 
the rest of my life, I was not particularly concerned about 
getting my job back. I was fighting for my honor and that 
of my family. I was fighting to regain the good reputation 
we were fortunate enough to have had. I was fighting to 
prove how terribly wrong it was to call me a security risk. 

I do not think anyone who has not been branded a 
security risk can fully appreciate the emotional strain we 
endured for 13 months. I think we ran the entire gamut of, 
emotions. It was only our confidence in ultimate justice, 
and the encouragement of our friends and neighbors, and the 
support of the press, which enabled us to endure it. 


From his experiences Mr. Chasanow stated that he had formed 
very definite opinions of what is wrong with the security program and 
the manner in which it is being administered. 
what is wrong with the security program are as follows: 


First, I think what we have might more properly be 
called an ‘insecurity’? program. I have received several | 
hundred telephone calls and letters, and seldom go anyplace 
without being stopped by someone, so I’ve had a good op- 
portunity to learn how other Government employees feel. 
I’m appalled by the degree of fear, uncertainty, and inse- 
curity that has been engendered among such employees. 

Most of them took Government jobs because of the 
security such jobs offered. In many cases they could have 
obtained jobs in private industry at better salaries, or made 
more money in business or a profession, but made the finan- 
cial sacrifice to provide their families with a steady income. 

Since the inception of the security program, they have 
learned how Damocles felt with the sword hanging over his 
head. Not that they are Communists or subversives, or be- 
long to any subversive organizations—but they fear that 
someone whose enmity they have incurred might bring false 
accusations against them. Or, they fear that maybe one of 
their relatives or friends or even casual acquaintances once 
belonged to an organization, innocently or otherwise, which 
is on the Attorney General’s list, and that they will become 
victims of guilt by association. I think a great deal of dam- 
age has been done to the morale of the Government employee, 
and consequently to the Government. 

Second, I think the security program has been abused by 
many Government. officials. f think some officials have 


His comments on 





282 FEDERAL EMPLOYEES’ SECURITY PROGRAM 


been using the security program as a means of showing that 
they are more patriotic than the rest by issuing more charges 
and suspending more employees than other officials. I 
think some officials have used the security program as a 
means of getting rid of employees against whom they are 
prejudiced. I think the many vague, generalized, and idiotic 
charges which have been brought in the name of security 
are proof of such abuse. 

Third, I think the security program has been administered 
by too many officials who lack the necessary qualifications to 
determine who is a security risk. _The branding of a person 
as & security risk is much too serious a matter to be entrusted 
to anyone. The kind of charge which is so frequently made 
is a clear indication of the inability of many officials involved 
in the program to distinguish between fact and fiction, 
evidence and rumor, sense and nonsense. 


a Fourth, I think no employee should be subjected to the 
tS indescribable torture of the usual excessive delay between 
yee suspension and final adjudication. My 13 months of waiting 
52 was not as long as many and no longer than most—but I do 
rO not think anyone should be subjected to an experience of 
apa that nature and duration. 
sie Fifth, but definitely not least, I think the Government 
oe has failed to recognize the extent of its obligation to the 
eo employee. I think it most cruel and inhuman to suspend 
oir an employee unless it is absolutely necessary to do so. In 
+? my case, I could not believe that an employee who had 
— rendered loyal service for 22 years would be suspended 
— without pay on 1 hour’s notice on such flimsy charges, and 
— even denied the right to use the annual leave he had accumu- 
—— lated. Neither could I believe that an employee with my 
pae record would be treated worse than a habitual criminal, or 
— be branded a “security risk” without a more thorough 
a investigation and evaluation of the charges and the persons 
i 


who made them. 


iSi 


(iem Mr. Chasanow made the following recommendations for changes 
ised in the security program: 
— 1. No employee should be made the subject of charges 


N 


y 
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on security grounds without the clearest of justification. 
I consider the branding of a person as a security risk worse 
than branding him as a murderer. I do not think the 
Government should permit the bringing of vague, general, or 
nonsensical charges against any employee, nor permit any 
charges to be brought until there has been a most thorough 
and careful investigation and evaluation. I think the 
investigation should be made only by specially trained and 
well qualified investigators, such as FBI agents experienced 
in such matters, and the evaluation of the charges should be 
made only by others equally well qualified. 

2. No employee should be suspended as a security risk 
except as a last resort. It is not likely that amy employee 
who is under suspicion of being a security risk will engage 
in any subversive act, so that the Government takes little 
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chance in letting him continue on his job. Or, if the cir- 
cumstances of the case make that inadvisable, it is always 
possible to give an employee a special detail or temporary 
assi ent pending final adjudication, so that both the 
employee and the — will be protected. 

3. Every employee should be afforded the same protec- 
tion that the most hardened criminal or the minor ‘traffic 
violator is afforded; namely, a judicial trial. The present 
“administrative hearing,” which is not required to adhere to 
our well-developed rules of evidence, and is conducted by a 
board usually composed partly of laymen not familiar with 
the unreliability of hearsay evidence, does not give the 
— the protection which a judicial trial would provide, 
and is quite apt to result in an unjust decision. The stigma 
of “security risk” can be so damaging to an employee’s repu- 
tation and future that he should be given every possible 
assurance of a fair hearing, which can best be done under our 
high judicial standards. And, among the requirements of 
such judicial trial, I would include the one most important 
which President Eisenhower made special mention of—that 
the employee must be faced by his accusers. 

4. The Government should, through the bar association, 
provide the employee with competent legal counsel, paid by 
the Government. It is my opinion that many employees 
who were innocent of the charges against them have been 
permanently branded as security risks only because they did 
not, or could not afford to, have competent counsel. 

I should think the Government would want to assure 
that an employee is discharged as a security risk only after 
a fair hearing at which the employee is properly represented. 
I think the Government should be interested in assuring that 
only the guilty are discharged, and not in amassing statistics 
concerning security discharges. 

5. The entire security program should be handled by 
an independent agency and not by each department. The 
program has been subjected to numerous conflicts and in- 
consistencies because of differences of evaluation and opin- 
ion concerning similar types of charges among the various 
Government departments. Some officials in charge of ad- 
ministering the program have suspended or fired employees 
on charges that other officials do not take seriously, with the 
result that security clearance may merely be a matter of 
where the person involved is lucky or unlucky enough to be 
— at the time. 

6. The Government should take action against those who 
cause others untold suffering and do a disservice to their 
Government by giving maliciously false information. I say 
this not in a spirit of vindictiveness, but because I think a 
deterrent against this worst type of slander is badly needed. 

The security program has, unfortunately, served in many 
cases as an open invitation to malicous accusers and vicious 
gossips to do harm to anyone they may dislike, without fear 
of punishment. 
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This invitation to make wild and unfounded charges with- 
out having to face the person accused, or to testify under 
oath, or to subject themselves to civil or criminal slander 
actions, has put a premium on evil. 

The need for professional, paid informers of proven relia- 
bility does not justify the use of unreliable information from 
unreliable informers whose backgrounds and motives have 
not been thoroughly checked. The Government, in its zeal to 
solicit truthful and factual information concerning possible 
subversives and security risks, should be just as zealous in 
discouraging the slanderer who had done so much damage to 
the security program and to Government service in general. 


Mr. Chasanow, while emphasizing what he found wrong with 
the security program, did see some good to be found in it, stating: 


I think the security program has done some good in making 
people realize that it is necessary to fight injustice to others 


— as well as personal injustices. I will be everlastingly grateful 
(xo to those people who had the courage to stand up for me 
‘ye when I so desperately needed their support, when it would 
ws have been so much easier for them to stand aside and dismiss 
py” it as none of their worry. 
* I think the security program has awakened many people, 
s including myself, to the importance of a free press which 
—— has the right and the courage to criticize any apparent 
— injustice, even if that injustice is caused by the Federal 
"5 Government. 
— I will be everlastingly grateful to the press for taking up 
— my battle and arousing public opinion to the extent that I 
T and others were encouraged in our fight for justice. 
baza I think the publicity given the security program has 
— shown many public officials the need for better protection of 
ayee individual rights and for a more careful examination of 
—— official actions. I will be everlastingly grateful to the Assist- 
a ant Secretary of the Navy for Air for having reconsidered 
A = my case, for his decency in making a public apology for the 
ae injustice, and for his kindness in trying to undo some of the 
— harm which had been done. 
— Lastly, the security program has reminded many people 
aa that freedom and democracy must be preserved here as well 
eA as fought for abroad. I am grateful to all who continue to 


fight for them—particularly men like the members of this 
committee and its staff, who remain in the heat and humid- 
ity of Washington to try to assure that our security program 
does not become a program of injustice. 


5. Miss Brown (A Pseuponym)*! 


Attorney Daniel H. Pollitt described the case of a Miss Brown, a 
fictitious name so as not to disclose the true identity of the individual, 
as fairly typical of the cases which he had handled. Miss Brown was 
suspended, given a hearing, dismissed, later given reconsideration by 
the agency head and then reinstated. The case is as follows: 


# Record, pt. I, pp. 484-486. 
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The employee had been employed by the same govern- 
mental agency for 17 years prior to the time that she received 
charges pursuant to Executive Order 10450, the so-called 
Eisenhower security program. She had never before been 
accused or charged with any act of disloyalty or security, 
and no suspicion had ever existed to indicate that she was 
not fit and qualified to work for the Federal Government. 
Her efficiency ratings had always been of the highest, her 
4 promotions had been periodic and regular, and she seemed 
to be well liked at her agency. 

The charges she received in the form of a letter were that 
she had been a member of the International Workers Order 
from 1940 through 1947, that two members of her immediate 
family had also been members of the International Workers 
Order from 1940 through 1950. That she had neglected or 
had failed to list her membership in the International Work- 
ers Order on her more recent form 57. That her name ap- 
peared on the card files or the mailing lists of three other 
organizations on the Attorney General’s list. It was not 
alleged that she was a member, merely that her name ap- 
peared in the card files of these three other organizations at 
periods from 1941 to 1942. 

There was also a charge that she had been sympathetically 
associated with a woman whom I will call Miss Smith, who 
had been identified as a Communist sympathizer and there 
j was a final charge that she had been sympathetically associ- 
ba ated with Miss Smith’s brother who had been identified as a 
Communist Party functionary. 

The letter which brought these charges to Miss Brown also 
advised her of her right to file an answer in writing and to file 
any affidavits which she cared to submit. It also informed 
her of her right to request an open hearing before a hearing 
panel. Miss Brown answered the charges. 

As to her membership in the International Workers Order, 
she admitted that she had been a member from 1940 through 
1947. She said that she had joined the International Workers 
Order because of the cheap insurance benefits. She denied 
ever having attended a meeting of the International Workers 
Order. She denied being a member of any particular lodge of 
the International Workers Order. She denied having any 
social-political contact with the International Workers Order 
other than paying her quarterly premiums and sent it through 
the mail to New York City. That was her only contact. 

She said that two members of her immediate family were 
also members of the International Workers Order, that their 
membership was of the same type that her membership had 
been; namely, they sent premiums through the mail to the 
New York office, they had an insurance coverage and they did 
4 not participate in any other way in the functions or the life of 
, — the International Workers Order. 

To the three charges concerning her name being on the card 

a files of other organizations on the Attorney General’s list dur- 

i ing the period from 1941 to 1942, she said that she did not 

À know whether her name was or was not in these card files. 
80908—56—-19 
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However, she did say that she had consulted with her attor- 
ney to find out the nature of these organizations and that she 
disagreed completely with the policies taken by these organi- 
zations. 

One of the organizations, for example, was the American 
Peace Mobilization, which during the period before we en- 
tered the war, had opposed our entrance into the war. Miss 
Brown testified that she, to the contrary, had been all out for 
lend-lease, that she had been opposed to Hitler, she had 
favored all our preparedness steps, and that she could not 
possibly have had any sympathetic association with this 
eer organization in which her name was on the card 

e. 

She went through the other two organizations, discussing 
their policies and programs and her own views on these 
matters. 

Referring to the charge that she had been sympathetic- 
ally associated with a Miss Smith, who had been identified 
as a Communist sympathizer, she said that she had indeed 
been syititiathatically associated with Miss Smith, that they 
were very close friends, that they had gone to the ladies’ day 
ball game weekly for a number of years, that they attended 
the theater together, that they were very close friends. 
However, she denied that her friend, Miss Smith, was a 
Communist sympathizer. 

Turning to the last charge concerning the brother of Miss 
Smith who was alleged to be a Communist Party functionary, 
Miss Brown said that to her mind the brother of her friend 
was a Communist Party member. She was surprised that 
he was a functionary because he did not have any qualities 
of leadership whatsoever, and she denied that their associa- 
tion had been sympathetic. She said that to the contrary 
the association had been most unsympathetic, that their 
unsympathetic relations had been somewhat of a burden to 
her friendship with the sister of this man. 

To her answer she attached 22 affidavits. These came 
from people who held high posts in her own agency, from 
those people who were in her immediate office, and from 
numerous people outside of her agency. These affidavits 
discussed in some detail the positions taken by Miss Brown 
during the period when she allegedly had been sympatheti- 
cally associated with known Communists and when her name 
had been on the card file of these subversive organizations. 
The affidavits recited that she had consistently maintained 
an anti-Communist policy during this period, describing in 
some detail exactly how the affiant knew this, with reference 
to a conference about lend-lease, or with reference to a 
conversation concerning Churchill or the Marshall plan. 
In these connections Miss Brown had consistently maintained 
an anti-Communist approach. 

Miss Brown also requested that she be reinstated, pending 
her decision, pointing out that the charges in and of them- 
selves did not appear to be very serious and that the affidavits 
which she had attached to her answer seemed to negate any 
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—* or presumption of guilt which might flow from the 
$ c es. 

i She also requested a hearing if her answer was not satis- 
$ factory to the agency. 

She was not reinstated and she did go on to a hearing. 

At this hearing the c were repeated, her answers 
were again thrashed out and in addition the members of the 
hearing panel brought up some new matters. One. of the 
new matters concerned a conversation she had allegedly had 
some time in 1948 in which she had expressed sympathy for 
Alger Hiss. Another of the new matters coacerned a state- 
ment she had allegedly made attacking one of the high 
officials of the State Department for a position he had taken 
on Israel. 

The third type of new matter which came up concerned a 
series of questions as to whether she was acquainted with 
named individuals. 

Shortly after the hearing had ended, 3 or 4 weeks, I was 
informed that the hearing panel was prepared to recommend 
that she be dismissed and I was told that they would hold 
this recommendation for 3 days if 1 wanted to file something 
with the head of the agency. I took advantage of that 
opportunity. í 

Approximately 2 months later, we were informed that the 
agency had decided to dismiss her from her position. She 
was dismissed from her position. 

Thereupon, one of the persons who had written an affidavit 
in her behalf, having heard that she had been fired, became 
very indignant and asked me to write a petition for recon- 
sideration and he offered to pay for the printing costs and 
any other costs which might be involved in this proceeding. 

I did write or file a printed petition for reconsideration 
with her agency and the lady’s Congressman called up the 
head of the agency and asked as a personal favor that the 
head of the agency read the petition for reconsideration. He 
didn’t ask that any action be taken, other than that the 
petition for reconsideration be read. 

About a month thereafter, the lady was reinstated to her 
job, and that is the end of the story of Miss Brown. 


ace 





6. Case No. 175 


x This case involves a well-known professor of a large eastern 
university and one of the larger nonsensitive agencies of the 


with all correspondence, documents, hearing records, in 
connection with his suspension and reinstatement. 

The request made of the agency head was refused, except 
for minor data giving the professor’s background, for the 
reason the records— 


® Record, pt. I, p. 955-956. 


Government. 
a The chairman of the subcommittee made a request of the 
3 head of the agency that the staff be supplied with “the 
4 entire personnel and security files” of the professor, together 
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“* * * contain investigative data and communications of 
a privileged nature which, in accordance with the long- 
established and widely known doctrine of separation of 
powers, as well as for reasons of public policy, have not been 
revealed beyond the executive branch.” 

The professor served as a consultant for the agency during 
1952 to 1954, working some 2 hours every month in a non- 
sensitive position. In addition to service as a consultant to 
this agency, the professor also served as a consultant with 
2 other Government departments, 1 of same being sensitive 
and the other nonsensitive. 

In 1954 the professor was notified by the agency in ques- 
tion that because of adverse information in his security file 
his yearly contract as a consultant would not be renewed. 
During the entire time the professor remained on the rolls of 
the two other departments as a consultant, doing similar 
work as that denied him by the agency. 

z A hearing was requested by the professor in order that he 


err might answer the charges. However, he heard nothing of 
Atn this request until his contract had expired and then he was 
u notified by the agency that he was not entitled to a hearing | 
—*— since he was not an employee of the agency, having lost all f 
—* rights to a hearing when the contract was not renewed. 
oe The professor tried unsuccessfully for many months to 
* answer the charges, but his efforts were continually rebuked. 
PEs Finally through exerting very heavy political pressure, the 
—22— agency head agreed to give him a chance to answer charges 
— at an administrative conference. The professor then 
T answered satisfactorily all charges brought against him. 
— It should be pointed out that the entire charges dealt with 
— association, and there was no question raised whatsoever of 
ce the professor’s loyalty to the United States. After a full 
pe year, the contract with the professor was renewed. 
ee The subcommittee staff invited the professor to tell his 
“fe story before an open hearing. However, he declined, 
a a statıng that although he felt that it was his duty to assist 
Labo the subcommittee’s work, the publicity that might result 
ar therefrom would prejudice his position as a consultant not 
— only with the agency but also with other departments of the 
— Government. 


7. Epwarp R. Dixon ® 





Mr. Edward R. Dixon, a veteran of the Mexican Border Campaign 
of 1916 and of World War I, was employed in the Government 
Printing Office continuously from September 1931 to May 13, 1954, 
except for a year’s sick leaye in 1947-48. Mr. Dixon took a leading 

art in the formation of the American Legion Post in the Government 

rinting Office and was active in Legion affairs for many years. In 
1942 he was selected by the Personnel Office of the Government 
Printing Office to act in liaison with the Federal Bureau of Investiga- 
tion in precautionary measures during the war. 

Without hope of any personal gain from public disclosure of the 
facts in his case, Mr. Dixon stated at the opening: 


® Record, Pt. I, p. 564-576. 
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I appear here with complete realization that my ‘‘cruci- 
fixion” has been complete and the chances of any “resur- 
rection” for me are remote indeed. The only reward that I 
could hope for would be the correction, through exposure to 
the public, of this vicious and un-American privilege of one 
man-—the head of an agency—acting in the name of the 
United States Government to wantonly and maliciously 
destroy the character and reputation of a Federal employee 
by smearing him with the brush of communism. And when 
it is realized that this one man has the power to—and 
does—act as the accuser, judge, and jury, it is inconceivable 
that Congress will permit this to long endure. 


Mr. Dixon narrated the difficulties he had with his wife from the 
year 1947 through April 1950 when she filed suit for divorce, limited, 
and at the same time filed suit against another woman for alienation 
of affections and criminal conversation. The divorce suit was heard 
before a judge and the alienation of affections suit by a jury in April 
1952, The jury disregarded the criminal conversation portion of.his 
wife’s — but awarded her $2,000 damages for alienation of 
affections. 

Mr. Dixon discontinued living with his wife in September 1950, 
about 6 months after the filing of the above proceedings, but con- 
tinued to contribute to her support. The defendant in the alienation- 
of-affections suit did not pay the $2,000 civil judgment promptly. 
This third party was an employee in the Leave and Retirement Divi- 
sion of the fiscal unit in the Government Printing Office and her 
identity has not been disclosed in the record. However, the record 
of both the divorce suit and the suit for alienation of affections are 
public records in the United States District Court for the District of 
Columbia. 

Mr. Dixon stated that the Government Printing Office was entirel 
familiar with the divorce proceeding and civil suit in 1952, 2 full 
years before his dismissal, since the leave records of the Government 
Printing Office were subpenaed and a representative of the Accounting 
Division was in attendance during the trial with those records. At no 
time during those 4 years from 1950 to 1954 did Mr. Dixon miss a 
monthly payment to support his wife. Mr. Dixon said: 


When this order 10450 was promulgated, it was manna from 
heaven for those who were in a position to hold it over the 
heads of those that they might “have something on.” I 
do not believe that there was ever a time that the Government 
alined itself, consciously or not, with potential blackmailers 
and extortionists. 

This order was heaven-sent for malicious enemies, vicious 
wives, husbands, acquaintances, and lawyers with share-the- 
wealth agreements. 


The attorney for Mrs. Dixon is alleged, by Mr. Dixon, to have 
instigated proceedings with the Government Printing Office without 
the knowledge of his ex-wife. Mrs. Dixon's lawyer had written the 
Government Printing Office in December 1953 and again in January 
1954. 

Mr. Dixon described the first knowledge he and the other party 
had of their being considered security risks, as follows: 
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_ On January 28, 1954, I and the other party were called 
into the office of Fred Baumann, the acting security officer. 
* * * * + 


Baumann informed me that Mrs. Dixon’s lawyer had 
written to the Office, informing them that there was a 
judgment against this other employee for $2,000 and if it was 
not paid the lawyer would let it be known that the Printing 
Office was harboring “security risks.” 

+ * * * a 


Baumann informed me: “If you are on the rolls 5 days 
hence, we will prefer charges that you are a ‘security risk.’ ” 
I was dumfounded and couldn’t realize that he was serious. 
With my record of 23 years in the Office and out, it was 
fantastic that I could be separated from my job as a “security 
risk.” 
Lo * > * * + 


I could not think of anyone in the Office, including Mr. 
* Baumann, who could be less a “security risk’’ than we two 
— employees. I told Baumann, ‘Mrs. Dixon surely does not 


rg know of this action on her lawyer’s part, as she would be 
—— insane to cut off her bread and butter. She is visiting in 
oes Florida and I'll appreciate it if you will give me a couple of 
* weeks to wait until she gets back here and sees the lawyer 
Lee that sent this letter. Pl pay the judgment to save my job, 
a, if that is what he demands.” 

— He said, “These are dirty, smeary things. I want to make 
— you believe we don't go out and dig these things up; they 
Bee” come to us.” He gave me 2 weeks to see if I could “fix 
cm things up.” I immediately obtained a lawyer—for $500—to 

L represent us, and the judgment was paid on February 17 
A (1954) and a copy of the satisfied judgment was sent to the 
* Public Printer. 

A a On February 19, 1954, the day set for suspension, Mr. Dixon had a 
FT 45-minute conference with the Public Printer and explained the 
* whole case to him. In his words: 

spre 


Well, as I came out of his office I felt much relieved, 
certain that he had seen the injustice of the whole proceeding. 
This relief was short lived, as when I reached my section at 
the other end of the hall the Production Planning Manager 
presented me with my suspension papers and was about to 
escort me from the Office. 

I naturally was confused and said, “What goes on? I 
just left Mr. Blattenberger and he as much as told me that 
all was settled.” While in Broderick’s office a phone call 
came from Blattenberger and Broderick took the envelope 
containing the suspension papers from me. The same pro- 
cedure was enacted with the other party in the case, who, 
incidentally, Mr. Blattengerger told me he didn’t know any- 
thing about. This was on Friday, February 19. We contin- 
ued to work until the following Friday. At 2:30 we were 
both presented with the suspension papers and escorted 
from the building. 
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We had continued to work, as ‘“‘security risks,” exactly 
4 weeks after we were accused without endangering the 
Government, obviously. Had we known that Mr. Blatten- 
berger had accused, tried, and convicted us 4 weeks pre- 
viously and before we had expended $2,400 in a fruitless 
effort to retain our jobs. 


Mr. Dixon was given an all-day hearing on March 18, 1954, before 
a board consisting of the following: Mr. Edward G. Larson, chairman, 
Foreign Operations Administration; Miss Dorothy B. Houghton, 
Foreign Operations Administration; Mr. Ansel Cleary, Department 
of Labor. ; 

The charge against Mr. Dixon was: 


Specifically it is charged that you committed immoral 
acts with * * *; that is, adultery. This charge is based 
on the decision of the United States District Court for the 
District of Columbia (case No. 1713-50). 


The other party’s hearing ended on March 23, 1954. Both were 
told that they would receive transcripts in about 3 weeks and the 
decision of the board shortly thereafter. Mr. Dixon alleged: 


In the meantime, April 7, I believe, Mr. Blattenberger 
changed the rules of the game and issued a new administra- 
tive order—his—changing the Federal procedure which 
said that the head of the agency and the employee would re- 
ceive copies of the board’s findings. His change was that 
the employee would not receive a copy, just him. Obviously, 
he must have anticipated a clearance of us by the board. 
Our lawyer and reporters quizzed him on this and he resorted 
to his form of taking the fifth amendment—‘‘no comment”. 


To digress, it is interesting to note the manner in which the Govern- 
ment Printing Office has covered this matter of who should be given 
a copy of the board’s decision. Administrative Order No. 90 covers 
the employee security program for the Government Printing Office. 

As revised September 1, 1953, section 9 (k), last sentence read: 


One copy of the decision of the board, together with the 
complete record of the case, including investigative reports, 
shall be sent to the Public Printer and one copy of the deci-: 
sion shall be sent to the employee. 


As Revised April 7, 1954, section 9 (k) read: 


One copy of the decision of the board, together with the 
complete record of the case, including investigative reports, 
shall be sent to the Public Printer. 


While circumstantial, the change lends credence to Mr. Dixon’s 
charge that the rules of the game were amended to his detriment. Mr. 
Dixon commented: 


In desperation, I called the chairman of the board, Mr. 
Larson, at his office in the FOA and explained my appre- 
hension at the action of Mr. Blattenberger. He told me that 
he had no hesitancy in following the Federal procedure and 
informed me that the board had “cleared” both of us and 
had recommended our restoration to duty. Blattenberger, 
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to this day, has not, and cannot, deny this. When Blatten- 
berger overruled the board, Miss Houghton said it was 
“frightening.” 


Mr. Dixon’s dismissal and that of the other party became effective 
on May 13, 1954. What followed, Mr. Dixon explained: 


Then followed a series of appeals to the Civil Service Com- 
mission upon our rights as veterans under the Veterans’ 
Preference Act, LaFollette Act, and so forth. All the re- 
sponse we received from the Civil Service was that there was 
no appeal from the decision of the agency head, right or 
wrong. 

They agreed, sympathetically, that it was the cutest trick 
devised by the executive branch, by a Presidential order, to 
overcome every veteran preference law on the books. The 
clever part of it was to infer that anyone charged with being 
a “security risk’ under that order, must have some con- 
nection with communism, by association or otherwise, 
thereby putting him out of bounds of the respect of people 
who are interested in veterans’ preference, even unto the 
veteran himself. 


Mr. Dixon explained the reason for nondisclosure of the name of 
the other party who was given the same dismissal treatment as 
himself: 


The name of the lady “security risk” has been withheld 
upon agreement with counsel. She has suffered enough, and 
there is nothing to be gained by her appearance. She is 
employed, after 10 months of unemployment, by persons who 
know all about this case and they are perfectly sympathetic 
and satisfied of her character and dependability. It might 
be pertinent to mention that she is the widow of a deceased 
World War I veteran, entitled to 10 points veterans’ prefer- 
ence, for what it has proven to be worth, has a son who is a 
commissioned officer, a nephew who is a Navy chaplain, a 
brother-in-law who is a commissioned officer in Formosa, the 
sister of three World War I veterans, a grandmother, and 
member of an old, established and well-known family. 


What was the real reason for dismissing Dixon? Was the security 
program the convenient vehicle to ‘get’ a man out of the way and 
deprive him of all his veterans and civil-service rights? 

Mr. Dixon explained that through his 23 years as an estimator and 
planner he had learned the right way and the wrong way of performing 
printing. A year before his suspension, Mr. Dixon compiled a résumé 
of operations in the Printing Office, as he explained: 


* * * consisting of numerous ways for more economical 
production of governmental printing, elimination of waste, 
elimination of unfair and actually dishonest ways of charg- 
ing the departments for their printing, and so forth. It 
contained numerous instances, unrefuted, with specific 
requisition numbers and jacket numbers. 

They were not generalities—they were specific. It 
consisted of 21 pages and, if followed, would have resulted 
in savings of some millions to the Government. 
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After the “crusade of 1952,” based on economy in Gov- 
ernment, and so forth, I was, I guess, blinded by the stars and 
believed, as Mr. Wilkie said, the “campaign oratory.” I 
was sincere and hcnestly thought that I was helping my 
Government when I compiled a survey. 


Senator Jenner, as chairman, was very much interested 
and appreciative of the survey. Senator Carlson, who still 
has a copy, thanked me and said, ‘‘Dixon, you have done the 
committee a service.” Senator Dworshak said he was 
“astounded” and that the conditions “over there are fan- 
tastic, but what are we going to do about it?” 

Congressman LeCompte took a copy with him on a trip 
home to Iowa and read it on the plane. He sent me a letter 
of thanks. I also loaned a copy, for no reason, to Senator 
Welker, of Idaho. Iam explaining this to show there was no 
thought of being underhanded. I took this survey to mem- 
bers of the incoming administration’s committee that would 
ostensibly be charged with the operation of the Printing Office 
and assumed that they would be interested in the economic 
operation thereof. 


As to Mr. Dixon’s ethics in discussing his survey he stated : 


Should there be doubt raised in anyone’s mind as to the 
ethics of my presenting the survey of excessive costs of gov- 
ernmental printing to members of the joint committee, I can 
imagine no one more entitled to know of these facts than 
these gentlemen who are charged with the duties of keeping 
that printing at a reasonable cost. 

My line of thought through the entire survey was that the 
cost of governmental printing was consciously being in- 
creased so that it would become increasingly unfavorable 
when compared with costs of commercially obtained printing. 
The PIA, of which Mr. Blattenberger was an official (and 
still is a very active member) before he became Public Printer, 
has as its goal, toward which it has strived for years, to reduce 
the amount of printing done by the Government for itself 
and increase the amount to be done by theirmembers. That 
is their prerogative and it is commonsense on their part, even 
if it wasn’t to the taxpayers’ advantage. 

As to any complaint of my divulging costs to the members 
of the joint committee, it is interesting to note that recently 
the PIA conducted just such a survey to compare the high 
cost of governmental printing with the lower cost at which 
_they, the members of PIA, could produce it. 


* 'rinting Industry of America, Inc. 
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In January of 1953 Mr, Dixon called upon members of the Joint 
Committee on Printing and presented them with copies of his survey. 
As Mr. Dixon stated: 


The reactions of the members of the Joint Committee on Printing 
to his survey, were described by Mr. Dixon: 
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Mr. Dixon stated that he had an interview with Mr. Blattenberger 
shortly after he became Public Printer and presented him with a copy 
of his survey. Commented Mr. Dixon: 


This further proves that I was naive enough to think that 
I was doing a patriotic service to my Government. 


Mr. Blattenberger’s only comment upon returning the survey to 
Mr. Dixon was that he could not agree with the suggestion that per- 
forating attachments could be applied to the offset process, that he 
had been trying for years to see it done. But a machine is now on the 
market to perform just such a function. 

It all seemed to fit together. Mr. Dixon related: 


When the viciousness of this “security charge’ became 
apparent to me, I was convinced that the divorce proceed- 
ings were simply a heaven-sent opportunity for Mr. Blatten- 
berger to “get me.” 


Following receipt of his suspension notice, Mr. Dixon stated: 


* * * T immediately went over and showed it to Senator 
Carlson. He appeared to be aggravated and hit his desk 
with his fist. He said, “You are going to have a hearing 
on this, aren’t you? You are not going to resign.” I said, 
“Not by a damned site am I going to resign and convict 
myself of being a Communist—in so many words.” He 
said, “You keep me informed on this.” 

I then saw Mr. Jackson and Mr. Paul Beach, of Senator 
Jenner’s office. Mr. Beach was clerk of the Joint Committee 
on Printing. He was convinced that this was a reprisal of 
Blattenberger’s for my contacting the committee, although 
this was done previous to his coming to the office. Since 
his appointment he had shown contempt of the committee 
and his relations with them were not of the best. 


So, after 23 years of faithful service in the Government Printing 
Office, Mr. Dixon was deprived of all veterans and civil-service rights 
by the arbitrary action of the head of the Government Printing Office, 
though he had been cleared by a Board consisting of a panel of out- 
standing civil employees from other agencies. To a man so treated 
justice must have a hollow sound and fair play a mockery. Rather 
sarcastically Mr. Dixon stated: 


Let me state here that I have been a Republican for many 
years and if I am a ‘security risk’ I am surely a Republican 
‘security risk’ and I have acknowledgments here from the 
Republican Senatorial Campaign Committee to substantiate 
it. J have contributed over $500 during the last 12 years 
when it was considered a “lost cause.” That is the ironical 
thing about this—being knifed by your supposed friends. 


A subpena duces tecum was served upon Mr. Frederick W. Baumann 
Jr., Acting Security Officer, Government Printing Office, calling for the 
production of: 


* * * all files, correspondence, documents, records, etc., 
in your possession or the possession of the Government 
Printing Office relating to Mr. Edward Roy Dixon. 








ger 
Py 


er- 


the 


ng 
its 


ce, 
1t- 


ler 


nn 
he 





ay 
t 
li 
Py 
J 
è 


— — — — — — —— 
* wer. sig a eo ae A 


sin hia ii Se A See i aa Se ek 


e a a E ape SS ye ge Le Ree oP eg ae ee = rake ta pom iii aá lee 
Beech eases aia et oe 


FEDERAL EMPLOYEES’ SECURITY PROGRAM 295 


However, Mr. Baumann refused to deliver the papers sought by the 
Committee. On the witness stand Mr. Baumann was asked about 
Mr. Dixon: 


Are you prepared to give us a statement as to his allega- 
tions for being discharged as a security risk? 


To which Mr. Baumann replied: 


Sir, in our compliance with the security program under 
10450 and Public Law 733, we have to consider that all files 
of security nature are confidential and we haven’t given that 
information out to anyone, sir, and I will have to decline to 
give that information. 


8. BENJAMIN ScHER ™ 


Mr. Benjamin Scher was born in the Ukraine, Russia, in 1908 and 
was brought to this country in 1914, was naturalized upon arriving at 
age 21 and went to work for the Federal Government in Washington 
in 1942. He worked continuously for the Federal Government until 
April 3, 1953. In 1948 while working for the Department of Com- 
merce he was officially cleared under the loyalty program then in 
existence. Relative to his termination, Mr. Scher told the committee: 


On April 3, 1953, I received notification of my summary 
discharge under the provisions of section 304, Public Law 
495, 82d Congress, * which gave the Secretary of Commerce 
authority to make such dismissals “in the best interests of 
the United States.” I was denied the opportunity, generally 
accorded to Federal workers, to defend myself against 
charges. My final request for an opportunity to clear my 
good name was denied. * * * The Civil Service Commis- 
sion informed me that it could take no steps to assist me and 
I was forced to take the case to the courts. 


Concerning the loyalty investigation under Executive Order No. 
9835 in the year 1948, Mr. Scher stated: 


* * * The main charges as presented to me prior to the 
hearing were quite general and I had no way of knowing 
when or where these charges originated or by whom charged. 
Therefore I could not brmg forward witnesses, present affi- 
davits, or even to strongly refute baseless charges. Mere 
denial of the charges is not the very best defense. 

Under the circumstances, there may well have been 

* some doubts remaining regarding my trustworthiness or suit- 
ability for Federal service, but these doubts could have been 
resolved at a hearing. Quite naively, I had not engaged an 
attorney to advise me at the hearing held in 1948, Cs leving 
that somehow the truth would shine through. 

Had a security hearing been held, I could have proved 
that my chief accuser, my former supervisor in Albany, in 
1941, had deliberately lied in order to cause me injury. I 


® Record, pt. I, 1-541. 
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* Sec. 304 of Public Law 495, 82d Cong., reads: 

“Notwithstanding the provisions of sec. 6 of the act of August 24, 1912 (37 Stat. 555), or the provisions of 
any other law, the Secretary of Commeres may, in his absolute discretion, during the current fiscal year 
terminate the employment of any officer or employee of the Department cf Commerce whenever he shall 
deem such termination necessary or advisable in the best interests of the United States.” 
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could haveshown that thissame accuser had gone to the lengths 
of falsifying employment dates to achieve his ends. I could 
have shown that another informer—nameless—there, had 
cither lied outright or was mistaken regarding my supposed 
association with an alleged Communist, an individual never 
known to me. And it could have been brought out that 
another supposed Communist I was said to have been asso- 
ciated with in Albany in 1940 was a member of the Socialist 
Party in New York. These and other points could have been 
clarified had a hearing been held. For reasons not known 
to me, my requests for a hearing were denied. 


The security status was again raised in 1950, still under the 
Exccutive Order No. 9835. Mr. Scher describes the events: 


In late November 1950, Mr. John C. Green, Director of 
the Office of Technical Services, where I was employed, in- 
formed me that Col. Newman Smith, Security Control Officer 
for the Department of Commerce, had raised the question of 
my security status, telling Mr. Green that he was not sure 
whether he could clear me or not. According to Mr. Green, 
the security officer knew that I had been previously cleared 
of loyalty charges, but said that ‘‘security’’ was another 
matter. Mr. Green had then mentioned that I was engaged 
in nonsensitive work, but the security officer stated that 
everybody in the Department had to be cleared. Mr. Green 
was then asked to talk to me about it. 

Following this conversation with Mr. Green, 2 days later 
both he and I, by appointment, visited Colonel Smith’s 
office to learn the facts. I was not permitted at that time 
to learn of any new charges, or what old charges needed 
further clarification. Mere mention by me of my previous 
loyalty clearance evoked a storm from Colonel Smith. He 
began to wave his arms and to shout at me, shouting that 
he did not want to talk to me, that I did not know what I 
was talking about, that I didn't know the difference between 
loyalty and security, and continued in that vein for some 
time. He cooled down after a while and Mr. Green said: 

“As I understand it, Scher has three courses of action open 
to him (1) he can look around for a new job, (2) he can ask 
for immediate consideration of his case, (3) he can wait 
until his case comes up in the normal course of events.”’ 

Colonel Smith agreed, cautioning however that if | 
elected to wait, to be certain that my case surely would 
come up for consideration, At this, I asked for immediate 
consideration of my case, but Mr. Green advised me to 
consider the matter further. 

Colonel Smith then said that while the Secretary of Com- 
merce had the authority to fire summarily, he did not elect 
to do so, Smith then outlined certain courses of action 
which the Department always took in these matters, in- 
cluding a hearing, if an adverse decision were contemplated, 
as — as a final reveiw by Secretary Sawyer. After all 
these steps, if there were still the slightest doubt of my se- 
curity, out I would go. ‘‘After all, the other 150 million 
Americans must be considered.” 
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At this, 1 remarked that there would always be a doubt 
and Colonei Smith again began to shout at me, saying that 
was how much I knew, that he knew more about it than I, 
that he was more experienced in such matters, and so forth. 
When he cooled down again, he looked at me and said sig- 
nificantly, “and a man like you who can’t listen may very well 
be considered a security risk.’’ I might say here that I had 
had very little opportunity to say anything, and there was 
no provocation for his outbursts. 

When Mr. Green and I had left Smith's office, Green asked 
me what I intended to do. I again repeated that there was 
only one thing to do—to ask for immediate consideration of 
my case. Green advised me to sleep on it. Two weeks 
later, Green again asked me what I proposed to do. For 
the third time, I said that I favored immediate consideration 
of my case. Mr. Green agreed to this, but asked that he him- 
self prepare the request for clearance, which he did. 


On December 15, 1950, Mr. Green sent through a request asking 
for security clearance of Mr. Scher. On May 22, 1951, Mr. Scher 
sent a memorandum to Smith asking if clearance had been established. 
Smith replied 2 months later advising that there had been no clear- 
ance as yet but for Scher to be free to remain since his work involved 
no classified documents, In July 1952 Mr. Green sent another request 
to Smith asking for action on Scher’s request for clearance. To 
this Smith replied on August 20, 1952, that if Mr. Green could not 
keep Scher busy on nonclassified material to terminate his employ- 
ment under the provisions of Public Law 733. 

During all this time Mr. Scher was in permanent grade GS-5 and 
after October 15, 1950, received no promotions though he did receive 
increases authorized by statute and periodic step increases. Upon 
inquiry in November 1952 Mr. Scher was advised that his low per- 
manent grade as well as failure to obtain promotion was due to his 
unsettled “security status.” 

A week before dismissal in 1953 Mr. Scher learned that Mr. Green 
was under orders to remove him from the payroll. Mr. Scher appealed 
to the special assistant to the Secretary of Commerce, told him of 
promised hearing and left data to show numerous requests for knowl- 
edge of status and for a hearing, but his appeal was denied. On April 
3, 1953, at 2:30 p. m., he was notified that effective that day he was 
dismissed under : bsolute powers granted the Secretary of Commerce 
And, Mr. Scher stated: 


And I was not given a security hearing, in spite of Security 
Officer Smith’s promise to me and in spite of what he had 
told newspaper people, saying that the Commerce Depart- 
ment always grants hearings in cases of doubt regarding 
security. 

There might be some question as to whether Mr. Scher was demand- 
ing clearance to handle classified material, or merely attempting to 
clear his name. Mr. Scher was emphatic that his only desire was to 
clear his name and record since Colonel Smith had indicated in 1950 
that all persons in Commerce had to be cleared. He explained: 


Security Control Officer Newman Smith stated on the stand 
in district court that he had ordered my dismissal because I 
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had wanted to handle classified material. This was simply 
not true as he very well knew. He was then compelled to 
admit that I had probably not made the request myself, but 
that the request had probably been made by my superiors. 

Smith further admitted that he had no personal knowledge 
of such a request but assumed that this was done, otherwise 
there would have been no other basis for my discharge, since 
I was already clear to handle nonclassified material. 

I wish to make clear to the subcommittee that I had 
never made such a request, nor had I asked Director John 
Green or anyone else to make such a request. John Green 
would have to have a “hole in his head” to make such a re- 
quest since he would have known even sooner than I of any 
unresolved doubts regarding my security status. The pri- 
mary purpose of Mr. Green’s requests was not for me to 
handle classified material, but only that I could learn where 
I stood on security. 


And later Mr. Scher emphasized: 


Newman Smith had told Mr. Green and myself back in 
November 1950 that everyone in the Department had to be 
cleared. My subsequent requests for such clearance were 
then interpreted as requests for hafadling classified material. 
If Smith had not raised the question of clearance, I would 
not have had reason to pursue the matter further. Had I 
known then that I could not have relied on Smith’s promise 
of a hearing, should this prove necessary to clear my name, 
I would not be in this mess today. 


It must be noted that Mr. Scher’s dismissal took place after the 
passage of Public Law No. 733 but a short time prior to the issuance 
Commenting on the matter of sum- 


If I had been terminated under Public Law 733, as per- 
manent-status people generally were, I would have been given 
a hearing. Or if the Department had chosen to wait for the 
forthcoming Executive Order 10450, issued late in April 
1953, the White House suggestions which were released and 
printed in the newspapers at the same time, indicated that 
a hearing also was intended. 


There was no question that the President’s wishes for 


such fairness in the security program was known for some 
time prior to issuance of the Executive order. My summary 
dismissal was contrary to the true intent of the appropriation 
rider which was adopted in cases where the national interest 
required the swift removal of security risks and homo- 
sexuals. 

My dismissal may well have resulted from mistakes all 
around. I was never informed that I was a “security risk’’ 
or ineligible to receive promotions, nor was I told I had 
clearance to nonclassified work. It was inferred that I or 
my superiors had requested clearance to handle classified 
material nor did anyone ascertain whether this was really so 
or not. 
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It was assumed that my promotion involved handling 
classified material, nor was it made clear to the security 
office that this was not so. 


In order to study the Scher case carefully the chairman of the 
committee asked the Secretary of Commerce to submit the entire 
personnel and security files of Mr. Scher including ali correspondence, 
documents, hearing records, etc., in connection with his employment 
in the Department of Commerce. 

The Acting Secretary of Commerce wrote the chairman on May 
20, 1955, in part, as follows: 


Your letter raises important questions of policy as to 
legislative and executive responsibility in connection with 
the use of investigative material including the necessity for 
preserving information affecting the national security, inves- 
tigative techniques, and the rights of individuals who may 
be involved. Accordingly a study is being made of the 
questions raised by your request, including the applicable 
statutes and directives, and you will be further advised. 


On June 7, 1955, the Secretary of Commerce sent the committee a 
tabulation showing the dates of employment of Mr. Scher and further 


answered the committee’s earlier request for personnel and security 
files of Mr. Scher as follows: 


As we told you earlier, Mr. Scher, subsequent to his dis- 
charge, filed an appeal with the United States District Court 
for the District of Columbia, asking that he be reinstated to 
his former position. This case is now pending before the 
district court. Under the circumstances, it is necessary that 
the Department retain all files relating to Mr. Scher’s em- 
ployment until final disposition of the pending judicial 
proceeding. 

Insofar as your letter asks that we make available to the 
subcommittee staff the security file on Mr. Scher, we regret 
that we cannot comply with your request. Investigative 
information and privileged communications in the custody 
of the executive branch of the Government have not been 
disseminated beyond the executive branch for reasons of 
public policy and in accordance with the well-recognized 
policy of separation of powers. 


9. JOSEPH EARL VARGO” 


Mr. Joseph Earl Vargo, on the record, was released from employ- 
ment in the Department of State on August 21, 1953, under a “reduc- 
tion in force” due to lack of funds. Mr. Vargo appeared before the 
committee to tell his story in detail alleging certain activities beyond 
the authority of the committee such as discrimination by the Depart- 
ment of State against him, defamation of his character, but also 
alleging a prolonged and skillful harassment to force him to resign 
his position because his wife was born and raised in Russia. 

r. Vargo stated that he is a natural-born citizen, enlisted in the 
United States Navy in May of 1929 and served 21 years, is now on 
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a retainer list awaiting full retirement and is subject to call to active 
duty at any time. He stated: 


During my military career, due to my qualifications, I was 
loaned to the Department of State by the United States 
Navy for duty and assigned to various missions, including 
the American Embassy, Moscow, U. S. S. R., where I served 
from April 1940 to November 1941. While on duty at 
Moscow I married with the permission of the United States 
Government. 

* 
















* * $ * 











I was loaned to the Department of State and performed 
duties from May 1946 until November 1949, at which time 
I retired from the military service. 

+ + + 


* * 









































After retiring from the military service I was cleared by 
eco security and employed by the Department of State as a 
—— Foreign Service staff officer and sent to the American Em- 
9 bassy, Habana, Cuba, to help the contractor construct the 
aed American Embassy Office Building, and it was understood 
* that I would become familiar with properties there, and upon 
* completion of construction I would become superintendent 
3 of properties or custodian of properties. | 
* Mr. Vargo’s work had nothing to do with classified material; he 
a was working on the construction of the new Embassy building in f 
et, Habana. Mr. Vargo took up his duties in Habana in February 1951. 
— About a year later, early in 1952 Mr. Vargo was ordered to report to 
+ the Department of State in Washington, D. C., at Government ex- 
ao pense. He was told by the Director of Foreign Buildings Operations 
‘Coe that the Assistant Director of Foreign Personnel wanted to sce him 
— about his wife being foreign-born and about his being a security risk. 
Pe Mr. Vargo stated that the Assistant Director of Foreign Personnel 
— said to him: 
42 I want you to resign because you are a security risk. You 
G have a mother-in-law behind the Iron Curtain and pressure 
* could be applied on you. 
a Mr. Vargo related the following additional information relative 
— to his meeting with the Assistant Director of Foreign Personnel: 


Mr. Ryan said if I would resign I would be given assistance 
in obtaining employment in another agency of the United 
States Government, but if I would not resign my name 
would be blackened and I never again would be able to work 
for the United States Government. 

Mr. Ryan said if I go before the loyalty board I would be 
be found guilty. I wanted to know what I did. Mr. Ryan 
said I did not do anything, he said my record was good, that 
my wife was good and fine but it is their policy in the De- 
partment of State, and again he said I want you to resign, 

I refused to sign anything. I explained to Mr. Ryan how 
I was born in a small coal-mining town, then jomed the 
military service, took advantage of all schools available to 
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his emotions were obvious. 
following narrative: 
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me and I worked hárd, and everything I had I deserved be- 
cause I did not get it easy or politically, and now for my 
good services I was being — in the pants. 

I told Mr. Ryan I knew that in the Soviet Union a person 
is guilty before being tried, and there were injustices in 
Germany under Hitler but now right in the Department of 
State I just could not believe that the same methods of 
administering justice were being exercised; it was Stalinism 
and Hitlerism. 


Mr. Ryan just was not at all interested in my good 
American spirit, he was not interested in my anti-Com- 
munistic actions, but just said again, “You must resign.” 
The shock was so great that I cried in his office, and he can 
testify to this. On occasions when one is being crucified for 
no wrong and during his life he did what was right and has 
belief in his country, he starts to think to himself and asks 
himself, “Is this why I was willing to die for my country, is 
this the reason my buddies gave their lives; just because 
I married the girl I love and just because she happens to 
have a mother I am being crucified; is this the type of justice 
we are fighting for or is this the type of justice we were 
fighting to eliminate, the type of justice that Mr. Ryan 
was rationing out to me”, he who, so far as I know, was 
never in the military service. 

Yes, on such occasions such things run through one’s 
mind and all appears to be lost and tears flow freely. Does 
the American public know that it has such persons as Mr. 
Ryan —— at the United States taxpayers’ expense? Is 
the American taxpayer aware that it is paying an official in 
the Department of State for practicing the type of justice that 
Hitler and Stalin practiced? 


Mr. Ford was asking me questions that were in my appli- 
cation form, such as if I had relatives behind the Iron 
Curtain; I said my wife did but I did not know them, the 
were strangers to me. Ford also told me I was a security riak 
and he, on a later occasion, told my wife the same thing. 
* * * T told Ford how my wife's father was annihilated by the 
Soviets, how his business was confiscated; how other chiidren 
went to school at Soviet expense, but she, my wife, as a girl, 
had to work during the day period and get her schooling at 
night by paying for it. She was not getting any privileges 
from the Soviets. Also, her uncles, and so forth, were 
officers in the Czar regime. 


80903— 56—20 


301 


The printed word may not adequately depict the torment of a man 
in Mr. Vargo’s position at a time like this. On the stand as a witness 
His inner feelings were expressed in the 


Mr. Vargo then asked Mr. Ryan if he could speak to someone else 
in the Department of State from the Secretary on down. He 
referred to Mr. John Ford in the Security Section. 
with Mr. Ford, Mr. Vargo stated: 


was 


Of his meeting 
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I told Ford I did not agree with him that Soviets could 
ut pressure on my wife or on me. In fact she went to the 
BI in person and asked for permission to write to her 

mother and was willing to send her letters via FBI. She 
knows the Soviets; she was there and she was tortured by 
them. But to John Ford and Mr. Ryan, characters and 
personalities meant nothing. 

I told Ford how my wife arrived in the States in 1942 
and in 1944 became an American citizen, and during the war 
period she worked at the Pentagon. Now, all of a sudden, 
she is a criminal and dangerous to the entire Department of 
State. 

I told Ford how she signed a statement in the Soviet 
Union that she will never again return there, also I told 
him how the Soviets wanted to shoot her in Siberia where 
they imprisoned her for associating with me; she was saved 
only because the United States sided in war with them 
against Hitler. Ford’s mind was made up and no facts 
would move him, he and Ryan were working together. 
The next day I saw Mr. Ryan again and Mr. Ryan told 
me I may return to Habana to complete the building and 
he told me, “There is more than one way to get at you and 
I will get rid of you.” 


Here Mr. Vargo related the embarrassment upon his return to 
Habana where everyone in and out of the American Embassy seemed 
to know he was under pressure as a security risk. Appeals to high- 
ranking officials of the State Department were of no avail. Mr. 
Ryan telephoned Vargo that he did not appreciate having people 
coming to his office to intercede for him. In the meantime Mr. 
Vargo reported that Mr. Ryan kept the pressure on him to resign. 
Describing the situation after his return to Habana from his con- 
ferences in Washington, Mr. Vargo stated: 


The pressure got so great that I did not know what to 
do. My wife cried, she was sad, she got sick, she did not 
eat and our doctor bills went up and up. Finally she went 
to the States, she felt like an outcast, like a criminal and 
wanted to know what she did that was wrong. In the Soviet 
Union the Soviets wanted to shoot her for associating with 
me, now the Department of State, 10 years after I married 
her, was putting pressure on me and making both of us feel 
like criminals; also what was our reputation worth. 


On January 22, 1953, Mr. Ryan wrote Mr. Vargo in part as follows: 


ITY Of 


t 
‘ 


UNNERS 


As I informed you in our telephone conversation, resig- 
nation from the Foreign Service is a voluntary action on the 
part of an employee. It has been our understanding that in 
the light of our previous discussions you had decided to 
resign. 

owever, since this is not the case at the present time, 
your case has been referred to the Department’s loyalt 
security board for appropriate review and action. At such 
time as the board feels further information from you is 
necessary you will be informed. You may be sure that the 
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Department will take no adverse action in your case without 
your being given an opportunity to be heard. There is no 
way in which orders can be issued to permit you to come to 
Washington for a formal or informal hearing in order that 
you may determine whether or not you wish to submit a 
voluntary resignation. 

As far as the Department is concerned at this time, you 
will remain in Habana pending the final decision of the 
Department’s loyalty security board in your case. 


Mr. Vargo’s comments on this communication follow: 


It is obvious I did not go to the Department and suggest 
that I wanted to resign. * * * In the second paragraph he 
said since I decided not to resign he would refer my case to 
the loyalty board (something I wanted right along) and he 
had previously told me if the board met it would find me 

uilty anyway, so I just would have to resign. I wanted to 
ace these men on the loyalty board; I wanted to look them 
in the face, but they were arraid to face me—an innocent 
man, and they knew I would fight for justice and expose them 
if they were unjust. As a result I was never given the 
privilege of going before the loyalty board. 


On August 21, 1953, Mr. Vargo received his reduction in force 
notice stating there were no funds to keep him on the payroll. Mr. 
Vargo referred to the r. i. f.’ing as a comedy, adding: 


Mr. Robert J. Ryan got his chance September 1952 when 
it was decided to r. i. f. people on grounds of insufficient 
funds appropriated by Congress. 

+ * * * > 


The r. i. f. notice was therefore under the table because 
there were funds to retain me with the Foreign Buildings 
Operations; further, I was qualified for the job that the 
Department of State gave to a foreigner, a Cuban, a non- 
veteran, to maintain the building at Habana; I was discrim- 
inated against; I was done an injustice—I, a veteran of 21 
years’ honorable military United States Army service, from 
whom the Department. took away veteran privileges. The 
confusion was so great to hire a superintendent that the one 
who was hired had no electrical experience or knowledge; so 
an assistant was hired for him and I had to train them. It 
was like a man digging a grave for himself. The fact is that 
it is costing more to operate that Embassy at Habana with 
r. i. f.’ing me than it would cost to retain me; yet the Depart- 
ment is saving money. Again I repeat—“Comedy.” The 
grounds for r. 1. f.’ing me were false, as there were funds and 
there were jobs for me; furthermore, I was not given permis- 
sion to compete on worldwide basis with custodians, super- 
intendents, and others, for purposes of being retained. Mr. 
Ryan was after me, so it was a “must” to get rid of me. 

Upon returning from Cuba Mr. Vargo endeavored to secure an 
appointment with Mr. Ryan, but he was always busy. He re- 
counted his experiences in meeting with various officials in the De- 
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partment of State. A member of the staff of the Personnel Security 
Office in the State Department told Mr. Vargo that Security did not 
give hima green light. Mr. Vargo asked him for a letter stating 
that he was not a security risk, but was told: ‘‘We would not give such 
a letter to Dulles himself.” 

It is unnecessary to recount all the inconsistent statements made 
to Mr. Vargo by various officials in the Department of State. But 
the record account of Mr. Vargo’s experiences remains unanswered 
by anyone in the State Department and must be given full credence. 

The committee requested that the State Department submit the 
entire personnel and security file of Mr. Vargo for inspection. This 
request was denied by letter of July 25, 1955, from Assistant Secretary 
of State Thruston B. Morton, which states: 


Since the termination of the services of Mr. Vargo was 
the result of a routine reduction-in-force action, and no 
suspension, hearings, etc., were involved, it would appear 
that his case is not representative of the administration 
of the Government employees security program as included 
in Senate Resolution No. 20. 


The comment of the committee counsel at the conclusion of Mr. 
Vargo’s testimony sums up the situation: 


The record indicates there was a shadow of security held 


over this man and a hatchet finally found to chop his head 
off. 


A subpena duces tecum was served upon Mr. Scott McLeod, 


Administrator, Bureau of Security and Consular Affairs, Depart- 
ment of State, calling for production of, among other things: 


* * * All files, correspondence, documents, records, etc., 
in your possession or the possession of the State Department 
relating to the following individuals; * * * Joseph E. Vargo. 


Asked to comply with the subpena duces tecum in open hearing, 
Mr. McLeod appeared before the committee on August 31, 1955, 
about a month after Mr. Vargo’s testimony, and stated: 


I have brought those records with me in accordance with 
the subpena, but in view of the traditional attitude on this 
thing and the separation of powers, I must respectfully 
décline to furnish the committee these files. 


Mr. Scott McLeod said nothing further concerning Mr. Vargo’s 
complaint that had been aired so fully before the committee on 
August 29, 1955. 


10. ELEANOR V. WAXER AND HER HussBAND, Pvr. SANFORD WAXER * 


The cases of Sanford Waxer and Mrs. Eleanor V. Waxer, with com- 
plete documentary evidence are found in the Record, along with the 
supporting testimony of Dr. Arthur Neef * and Dr. Alfred H, Kelly © 
of Wayne University. 

Sanford Waxer was drafted into the United States Army on 
June 1, 1953, and was sent to_ Fort Knox, Ky., where he served on 


® Record, pt. I, pp. 413-466. 
®» Recor, pt. I, pp. 467-477. 
® Recorc, pt. 1, pp. 477-482. 
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active duty until May 31, 1955. A few months after Mr. Waxer 
was drafted, his wife, Eleanor V. Waxer, went to Kentucky, took a 
civil-service examination and in September of 1953 was employed as 
a pert atenogrenher. She worked continuously- until on March. 4, 
1954, Mrs. Waxer received a notice of suspension, effective March 5, 
1954. The notice was on standard form 50 of the Civil Service Com- 
mission ® and contained the fòllowing remarks: 


This action is subject to all applicable laws, rules, and 
: regulations, and may. be subject to investigation and ap- 
proval by the United States Civil Service Commission. The 
action may be corrected or canceled if not in accordance 
with all requirements. 

Immediate suspension is deemed necessary and advisable 
in the interest of national security under authority of Public 
Law 733, 81st Congress, and Executive Order 10450, pend- 
ing adjudication of your case under SR 620-220-1. 


On March 16, 1954, Mrs. Waxer was advised by letter to report to 
the Civilian Personnel Office at Fort Knox, Ky., within 5 days to 
reenter on duty. She called the Civilian Personnel Director and was 
informed that she had three alternatives; return to work in a non- 
sensitive position, apply for leave without pay, or resign her position. 
Mrs. Waxer chose to take leave without pay since she was advised 
that if she resigned it would automatically terminate processing of 
her case under SR 620-220-1 and her personnel file would be marked: 
“Pending adjudication of your case under Executive Order 10450. 
Derogatory information not resolved.” And, for the further reason 
that Mrs. Waxer felt taking leave without pay would expedite the 
determination of her case. 

Mrs. Waxer was given a letter of charges on April 7, 1954,” by the 
regional director, Sixth United States Civil Service Region, Cincinnati, 
the pertinent portion of which charged as follows: 


Investigation disclosed that you have had close and con- 
tinuing association with a person known as a member of an 
organization (the Progressive Party of Michigan), which is 
described as Communist controlled and infiltrated, and who 
has corresponded on occasion with New York headquarters 
of certain other Communist organizations which have been 
cited as subversive by the Attorney General of the United 
States. 


Mrs. Waxer ® replied to the charges on April 14, 1954, by letter to 
the Civil Service at Cincinnati, requesting that a hearing be held as 
soon as possible at which time the charge may be examined more fully 
in order to clear her name and reestablish her position in civil service, 
stating, as to the charges: 


To the best of my knowledge I have never had “close and 
continuing association” with any person I know to be a 
member of the Progressive Party in Michigan, or of any group 
cited as subversive. It is, therefore, impossible for me to 
supply any further clarification regarding the charge that 
has been made, 
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_ Itis my feeling that an error has been committed in either 
incorrect factual information that you have received, or 
mistaken identity of the persons involved. 


On August 10, 1954, Mrs. Waxer wrote the Civil Service at Cin- 
cinnati calling attention to the revious exchange of correspondence 
in which she had requested a earing, saying also: 


It is now almost 4 months since this letter was sent to 
you, and as yet I have received no response. 


And, in the same letter of August 10, 1954, Mrs. Waxer added 
this plea: 


I realize that your job is, at the very least, a difficult 
one, and must keep you continually busy. However, I am 
sure you must understand the frustration, concern, and uncer- 
tainty I have felt as a result of not hearing from you. I feel 
almost as though I have spent the last 4 months in a state 
of limbo, waiting for action to be taken on this matter, 
being unable to do anything further until I do hear from 
you. 

In addition, I have had to seek temporary employment 
for the past 5 months while waiting for this matter to be 
finally decided. 

Certainly it would seem that the processes of justice 
would best be served in this case by an intelligent combina- 
tion of careful judgment and speedy action. Without mean- 
ing to be rude, but in hopes that this matter may be speedily 
resolved, I again request that a hearing be held on this as 
soon as possible, so that I may clear myself of the charge. 


Three months more elapsed and then Mrs, Waxer received a letter 
from the Civil Service Regional office in Cincinnati, dated November 
10, 1954," acknowledging her letter of August 10th, and advising: 


The entire file in your case has now been forwarded to 
the Board of Appeals and Review, United States Civil Serv- 
. : —* Pts 2 » 
ice Commission, Washington 25, D. C., and any further 
correspondence regaring it should be with that office. 


The Chairman of the Board of Appeals and Review of the —* 
Service Commission in Washington, under date of November 
1954,” acknowledged Mrs. Waxer ’scommunication of August 10 oa 
stated: 


You will be further advised as soon as your representations 
have been considered. 


Under date of January 24, 1955,* the Civilian Personnel officer 
at Fort Knox sent a letter to Mrs. Waxer reading: 


Under the provisions of a new regulation as explained in 
the enclosed Civilian Personnel Information Letter No. 10, 
you are eligible for conversion to career-conditional appoint- 
ment. 

In connection with this conversion, it is requested that 
you complete the reverse side of the enclosed standard form 
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61, sign it, and return it to the Civilian Personnel Office, 
Seventh Avenue and Old Ironsides, Fort Knox, Ky., as 
soon as possible. 


Upon examination before the committee relative to the above, 
Mrs. Waxer ® testified: 


I didn’t feel that the letter applied to me since I was in 
the suspension category at the time. I didn’t feel that 
any conversion to a career status would have any effect at 
that time, and I also did not want to sign the type of affidavit 
that was submitted inasmuch as the loyalty section had been 
crossed out, so I did nothing about that communication. 


Next, Mrs. Waxer received a letter from the Civil Service Com- 
mission at Cincinnati, dated January 28, 1955,” reading: 


On November 10, 1954, we wrote you that the entire file 
in your case had been forwarded to the Board of Appeals 
and Review, United States Civil Service Commission, Wash- 
ington, D. C., and that any further correspondence you had 
regarding your case should be with that office. We have found 
that our action in so doing was in error and the file has been 
returned to this office. 

We find that no decision to instruct your separation 
was made by this office. Instead, after we sent you the 
letter of April 7, 1954, which brought into question your 
suitability for Federal employment, it was decided that initial 
determinations of acceptability for Federal employment in 
cases such as yours should be made by the employing agency. 
For this reason, the Commission has deferred action in your 
case pending notification from the Department of the Army 
concerning its decision. We have been informed by the Head- 
quarters, Armored Center, Fort Knox, Ky., that no adjudica- 
tion of your case has been made by the Department of the 
Army. ‘Therefore, your case is being held in suspense by this 
office. 
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On April 14, 1955," Mrs. Waxer wrote the Civil Service Commission 
at Cincinnati, as follows: 


iat te 


In regards to your letter of January 28, 1955, you stated 
that my case was being held in suspense pending an adjudica- 
tion of it by the Department of the Army. In view of that, I 
have several questions: 

First: Have you notified the Department of the Army that 
you are waiting for them to make a decision in my case, or 
lave you just assumed that they would make the decision? 

Second: Has the Department of the Army notified you 
that they would take steps toward adjudicating the case? 
Have you received any written communication from them to 
this effect? 

Third: If the Department of the Army has not acknowl- 
edged that it is their responsibility to make the adjudication 
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of my case, have you taken any steps yourself to clear up this 
matter? 

Fourth: If it is your responsibility to adjudicate, will you let 
me know as soon as possible? In that way, I would hope that 
we could clear up this matter with a minimum of delay. 

Fifth: If it isnot your responsibility to adjudicate in this 
matter, and it is the responsibility of the Department of the 
Army, will you notify me as soon as possible as to the address 
of the individual concerned in the Department of the Army to 
whom I may write in order to find out what has happened to 
my case? In that way, perhaps, we will be able to clear 
up my case as expeditiously as possible. Thank you. 


On’ April 19, 1955,” the Civil Service Commission at Cincinnati 
wrote Mrs. Waxer as follows: 


I will endeavor to answer the questions you asked in your 
letter of April 14 in the order in which you asked them. 

1. The Department of the Army is aware that decisions in 
cases such as yours are its primary responsibility. When we 
told you in our letter of January 28 that it was decided that 
initial determination of acceptability for Federal employment 
in cases such as yours should be made by the employing 
agency, we referred to a decision by the Department of 
Justice. 

2. We have had no correspondence with the Department 
of the Army concerning your specific case. 

3. The Department of the Army should be aware of its 
responsibility. 

4. We regret the delay in your case but there is nothing we 
can do about it at this point. 

5. We suggest that you take this matter up with the 
Army through the personnel office at Fort Knox. We have 
been informed by that office that you were suspended effec- 
tive March 5, 1954, pending adjudication of your case under 
Executive Order 10450, but upon consideration you were 
returned to duty status effective March 29, 1954. It was fur- 
ther stated that you did not return to duty but requested 
leave without pay, which was approved effective April 1, 
1954. 

We hope this answers all of your questions. We are sorry 
that we cannot be of greater service to you in this case. 


On May 11, 1955," Mrs. Waxer wrote the Civilian Personnel Di- 
rector at Fort Knox, as follows: 
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Over a year ago, I was suspended from my job at Fort 
Knox, pending an adjudication of my case through the Civil 
Service and the Department of the Army. From time to time 
over the past year I have made inquiries to your office, and 
to the Civil Service Office in Cincinnati, Ohio. 

All of these inquires have been to no avail, for I have 
received no information from anyone concerning the dis- 
position of my case. 
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The last letter I wrote to the Cincinnati office was an- 

swered recently by stating that I should write to you, since 

ou will have direct contact with the Army officials at Fort 
ox who are supposedly handling my case. 

Will you please contact the necessary individuals in order 
to find out exactly what has happened to my case? As I said, 
my case has been under adjudication for almost 14 months 
now, an inordinate period of time, to say the least. During 
this period, I have undergone extreme mental concern, not 
to speak of severe financial hardships as a result of the lack 
of clarification and resolution of the case. 

I urge you to take whatever steps are necessary to clear 
up this matter once and for all. It is a matter of great con- 
cern to me. 

Your haste in this problem will be greatly appreciated. 
Please inform me of the current status of my case, and what 
you have found out about it, as soon as possible. Thank 
you. 


On the same date, May 11, 1955,"* Mrs. Waxer wrote the Chairman 
of the Board of Appeals and Review, United States Civil Service 
Commission, Washington, D. C., as follows: 


Some time ago, November 16, 1954, to be exact, I received 
a communication from you, in which you stated that you 
had received my letter of the 10th of August 1954, in which 
I requested information as to the disposition of my case which 
was then pending adjudication. 

You further stated that I would be advised as soon as my 
representations had been considered. 

It is now 6 months later, my case has not been completed 
as yet, nor have I heard from you at all, concerning it. I 
realize that you must be kept very busy with your work. 
However, 6 months does seem to be an inordinate period of 
time to be considering my case without informing me of any 
decisions that may have been reached. I am assuming, of 
course, that some kind of decisions have been arrived at, 
since my case has been pending adjudication for a total of 14 
months now, since the early part of March 1954. 

From time to time since March 1954, I have made inquiries 
to the Director of Civil Service at Fort Knox, Mr. N. T. 
Shepherd, and to the regional director of the Civil Service 
office at Cincinnati, Ohio, Mr. Louis S. Lyon, but I have 
received no concrete information from them whatsoever. In 
effect, all they say is that the case is still under adjudication. 

Since my case has been pending adjudication for almost 
14 months, it seems a bit difficult to comprehend why no 
concrete, positive, and final action has not been taken on it. 
Furthermore, I have received no reply at all concerning my 
desire to appear before a board to have my case heard. This 
seems highly irregular, to say the least. I am beginning to 
wonder if the Civil Service Commission and the Department 
of the Army are at all desirous of resolving this matter, since 
neither agency has acknowledged my request for a hearing. 
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In the interests of securing at least a modicum of fairness 
in this matter, I am again repeating my request for a personal 
hearing before a board that could have the power to render 
some type of a decision in my case. 

Lastly, will you please inform me of whatever action may 
possibly have been taken toward resolving my case. Your 
prompt attention in this matter will be greatly appreciated. 
Also, if my request for a hearing before a board is granted, 
will you please try to have it convene in Louisville, if at all 
possible? Thank you. 


On May 18, 1955 ® Mrs. Waxer received a letter from the Chairman 
of the Board of Appeals and Review, Civil Service Commission, 
Washington, D. C., reading as follows: 


Reference is made to your communication of May 11, 1955. 
From the information which you have furnished it appears 
that the matter to which you refer is under the jurisdiction 
of the Civil Service region indicated below. Therefore, your 
communication is being forwarded to that oflice for con- 
sideration. Pending receipt of a reply from that office, any 
further inquiries regarding this matter should be sent to the 
address of the regional office indicated below. 





On May 23, 1955,” the Civil Service Commission at Cincinnati 
wrote Mrs. Waxer as follows: 


Mr. John E. Blann, Chairman, Board of Appeals and 
Review, United States Civil Service Commission, Washington 
25, D. C., hes referred your letter of May 11, 1955, addressed 
to him, to this office for answer. It is indeed difficult for us 
to try to adequately answer such a letter. On April 19, 1955, 
we answered the specific questions raised in your letter of 
April 14, 1955. There is very little we can add to what we 
told you at that time. 

Section 2 of Executive Order 10450 concerning security 
requirements for Government employment reads as follows: 
“The head of each department and agency of the Govern- 
ment shall be responsible for establishing and maintaining 
within his department or agency an effective program to 
insure that the employment and retention in employment of 
any civilian officer or employee within the department or 
agency is clearly consistent with the interests of the national 
security.” 

Under Public Law 733 of the 81st Congress, the Depart- 
ment of Defense agencies have the right to suspend or remove 
employees who are considered to be security risks. 

You will note that in both the Executive order and in 
Public Law 733, the responsibility is vested in the head of the 
department or the agency involved. 

reviously the Civil Service Commission considered such 
cases simultaneously with the consideration being given by 
the agency. Consideration given by the Commission was 
from the standpoint of suitability for Government employ- 
ment rather than from the standpoint of being a threat to 
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national security. Falsification of the application in regard 
to memberships in subversive organizations is a suitability 
factor, as is any other falsification of an application. We 
informed you in the letter of January 28, 1955, that we would 
take no further action from the suitability angle until the 
Department of the Army rendered a decision from the 
security angle under the responsibility placed upon it by 
Executive Order 10450. 

In summary, the Civil Service Commission is powerless to 
take action in your case until such a time as the Department 
of the Army has taken whatever action it contemplates. 

We wish to state again as we did in our letter of April 19 
that we are, indeed, sorry that we cannot be of greater 
service to you in tbis matter. 


On May 22, 1955,” the Civilian Personnel Office at Fort Knox wrote 
Mrs. Waxer as follows: 


In the absence of Mr. N. T. Shepherd, civilian personnel 
officer, this headquarters, I am taking the liberty of replying 
to your letter of May 11, 1955, to him. 

The records of this headquarters indicate that you were 
placed on leave without pay at your own written request on 
April 1, 1954, for an indefinite period. 

If you now wish to return to work, it is requested tnat you 
report to the Civilian Personnel Office within 5 days of the 
receipt of this letter for the purpose of reentering duty. 


It should be noted at this point that Mrs. Waxer’s husband, Pvt. 
Sanford Waxer, was, during all of the above-mentioned period, and 
until May 31, 1955, continuing to serve in the Army at Fort Knox. 
On May 31, 1955, Private Waxer was relieved from active duty and 
transferred to the Reserve with the character of separation noted as 
“to be determined.” The facts concerning the charges against Pvt. 
Sanford Waxer are in complete detail in the record ™® and will be 
briefed at the conclusion of the narrative of Mrs.Waxer’s case. 

Following the ending of Pvt. Sanford Waxer’s active military duty 
he returned to their home in Detroit, Mich., along with his wife, Mrs. 
Eleanor V. Waxer. 

On July 2, 1955,” Mrs. Waxer wrote from Detroit, Mich., to the 
Director of Civilian Personnel at Fort Knox relating in detail the gist 
of the correspondence had over the year and a half period since her 
suspension, adding: 


In view of these facts, will you please take immediate steps 
to contact the necessary individuals, whether at Fort Knox 
or wherever they may be, in order to find out exactly what 
has happened to my case? 

As I said, my case has been under adjudication for 17 
months now, an inordinate period of time to say the least. 
During this time, I have undergone extreme concern and 
financial hardships as a result of the lack of clarification and 
resolution of the case. 
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I strongly urge you to take whatever steps are necessary 
to clear up this matter once and for all. It is a matter of 
great concern to me to have my case resolved. 

Your prompt attention in this matter will be greatly 
appreciated. Plans inform me of the current status of my 
case, and what you have found out about it, as soon as 
possible. 


Mrs. Waxer’s communication of July 2, 1955, was acknowledged 
on August 15, 1955, by the Chief of the Security Division, Depart- 
ment of the Army, Washington, D.C. This letter stated: 


Your letter of July 30, 1955, to Mr. N. T. Shepherd, 
director of civilian personnel, Fort Knox, Ky., has been 
referred to the Department of the Army for ‘reply. This 
referral was necessitated by the fact that your case is cur- 
rently in the final stages of processing at the Department of 
the Army level. 

It is regretted that you have experienced certain incon- 
veniences as a result of the inability of the Department of 
the Army to resolve your case at an earlier date. Every 
effort is made to expedite cases such as yours in the interest 
of minimizing personal hardship to those concerned. Of 
necessity, there is an uncontrollable variance in the time 
required to complete each case, depending upon the ramifi- 
cations involved. Additionally, the revisions in the Federal 
Government’s loyalty program during the past 2 years have 
imposed a tremendous increase in the workload of the agencies 
concerned. Although this situation is rapidly being allevi- 
ated, it has caused some general increase in the time required 
to process the majority of these cases, 

T aan you that your case is being processed with the 
highest priority, and it is anticipated that a final determina- 
tion will be forthcoming in the very near future. 


Mrs. Waxer’s story of her suspension was told to the committee 
at an open hearing on August 29, 1955. 

To complete the record, Mrs. Waxer received a letter from the 
Adjutant General dated December 15, 1955,*! stating: 


Reference is made to your letter dated March 29, 1954, 
requesting leave without pay pending final determination 
with regard to your security clearance under SR 620-220-1. 
Your request for leave without pay was approved by letter 
dated March 30, 1954. 

This headquarters has been advised that your case has 
been resolved favorably. 


PVT. SANFORD WAXER 


Mr. Sanford Waxer, a graduate of Wayne University, Detroit, 
Mich., was drafted into the Army on June 1, 1953. He related his 
story in detail to the committee on August 29, 1955. After com- 
pleting basic training at Fort Knox, Ky., Mr. Waxer received a letter 
of commendation for at all times exhibiting ‘ ‘soldierly qualities, mili- 
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tary bearing, and interest” in his duties, was sent through 8 weeks of. 
schooling in the clerical. school where he received a rating of ‘‘excel- 
lent” and then appointed an instructor in the school. Though he 
theoretically headed the list of those eligible for promotion, he re- 
mained a private. After 10 or 11 months of service Mr. Waxer was 
called upon to fill out a second loyalty form and statement of per- 
sonal history, though a similar form had been filled out upon his 
induction into the Army. a 

In May of 1955 ® he completed an application to the State of Michi- 
gan for Korean veterans’ military pay. This application had a form 
of certification thereon to be signed by his adjutant or personnel 
officer, reading: 


This is to certify that Sanford Waxer Private-2, US 
55402063 has served honorably and faithfully on continuous 
active duty with the Armed Forces of the United States 
from June 1, 1953, to present date. 


Private Waxer’s superior officer refused to sign the certificate 
refused to state why he so refused. 

On May 10, 1955 ** Private Waxer filed a complaint under 
20-20 setting forth the details of his induction and service, 
adding: 


At the time that I completed my 16 weeks of training, and 
just before I became an instructor in the school, I was 
administratively advanced to the rank of private-2. I have 
remained in that rank ever since. 

From time to time since then, I have inquired as to when I 
might possibly be promoted to a higher rank, and more 
important to me, why had I not been promoted, and no 
reasons been given to me about my not being promoted. 

For the past 16 months, these questions have remained 
unanswered. Needless to say, I have also not been pro- 
moted. 

It is my intent at this time to attempt, once and for all, 
to clear this matter up as quickly as possible, since I am due 
to be separated from service in about 3 weeks. 

In conclusion, I may add that at no time have I ever re- 
ceived any punishment under article 15, been court-mar- 
tialed, or been disciplined in any way whatsoever. Also, I 
have never been a.w.o.l. 


Private Waxer received no answer or satisfaction to the above 
complaint and on May 31, 1955, was separated into the Army Re- 
serve for the remainder of his Reserve obligation. However, he did 
not receive the same type of separation as is the normal procedure, 
such as honorable or under honorable conditions. His character 
of separation was noted as “To be determined.” Private Waxer 
was not given the usual $200 mustering-out pay nor $60 due him for 
accrued leave, nor was he given the usual travel pay. He was given 
a train ticket to his home in Detroit and a ticket for a meal en route. 

On August 3, 1955,* after Mr. Waxer’s return to Detroit, Mich., 
a letter was addressed to him from the Department of the Army in 
Washington calling his attention to certain “allegations,”’ requiring 
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answer within 5 days and giving him an opportunity to appear 
before a field board with his counsel. The charges as given in the 
letter of the Adjutant General of July 15, 1955, were as follows: 


1. Information has been received by the Department 
of the Army which furnishes reason to believe that you may 
be subjected to coercion; influence, or pressure which may 
cause~you to act contrary to the best interests of the na- 
tional security. This information is to the effect that you: 

we? Associated with persons who were members in, or 

pathetically associated with, the Communist Party. 

The se persons are: 

(1) Howard and Hope Smith, leaders in the 14th 
Congressional Club, District 7, Detroit, Mich., Com- 
munist Party, at whose house, in October 1950, vou 
attended a party. 

(2) Saul and Peggy Wellman, leaders in the Com- 
munist Party in the Detroit, Mich., area, with whom 
you were friendly in 1950 and 1951. 

(3) Dr. Alfred H. Kelly, a contributor to and sup- 
porter of the American Youth for Democracy, an or- 
ganization cited as Communist and subversive by the 
Attorney General of the United States. On March 4 
1954, you listed Dr. Kelly as a character reference 
in completing Department Defense Form 398, state- 
ment of personal history. 

(4) Leo Shaffer, your brother-in-law, who you 
listed as a character reference on or about September 
6, 1952, and who was chairman of a Communist Party 
shop unit in 1946 and 1947, and president of the Diesel 
Communist Club in 1950. 

(b) Sent a change-of-address card of 23 West 26th 
Street, New York City, N. Y., a building which was occupied 
by the Civil Rights Congress, American Committee for the 
Protection of Foreign Born, Joint Anti-Fascist Refugee 
Committee, and Veterans of the Abraham Lincoln Brigade, 
all organizations which have been cited as subversive by the 
Attorney General of the United States. 

2. You are advised that you have the following choices 
and may elect one or more of the following actions: 

(a) Request, within 5 days from date of receipt, a per- 
sonal appearance hearing before a field board with or without 
counsel, You will be furnished military counsel and may 
select such counsel, if the individual is reasonably available. 
Civilian counsel will be at your expense. The field board 
will assist you in procuring witnesses who are reasonably 
available but you will not be entitled to reimbursement for 
expenses incurred incident to their appearance. 

(6) Rebut this letter in writing within 15 days from date 
of receipt, to include such documents as you desire to submit. 
You are advised that your failure to request a hearing before 
a field board may result in action under current regulations 
(SR 620-220-1), to effect your discharge, with type of dis- 
charge to be determined by the Department of the Army. 
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(c) Request retirement, if eligible, or elect discharge within 
5 days from date of receipt of this letter. Should you elect 
discharge, the attached letter, inclosure 1, should be signed 
in the presence of an officer of the Judge Advocate General’s 
Corps, whose name and address will be furnished by the chief 
of your military district upon your request. 

3. The summary of information, attached hereto, is fur- 
nished for your information and is marked ‘‘For official use 
only” solely for your protection. This notation in no way 
limits your use of this document but is intended to insure 
that the contents thereof are not unnecessarily divulged 
without your consent. 

4. SR 620—220-—1 sets forth complete procedure governing 
the processing of your case. 

5. One of the actions indicated in paragraph 2 must be 
indicated in writing by you. 


Mr. Waxer replied under date of August 6, 1955, requesting the 
opportunity of appearing before a field board and the — of filing 
an answer to the allegations. The Army then set the date for the 
hearing as August 30 and later postponed until September 6, 1955. 

Mr. Waxer appeared before the committee on August 29, 1955, and 
related his story. He denied the allegations of the Army categorically 
and it seems unnecessary to go into other than allegation No. (a) (3) 
which alleged that Mr. Waxer had associated with persons who were 
members in, or sympathetically associated with, the Communist Party, 
and specifying as follows: 


Dr. Alfred H. Kelly, a contributor to and supporter of 
the American Youth for Democracy, an organization cited 
as Communist and subversive by the Attorney General of the 
United States. On March 4, 1954, you listed Dr. Kelly asa 
character reference in completing Department of Defense 
form 398, Statement of Personal History. 


Dr. Arthur Neef,* dean of the law school of Wayne University 
was called before the committee following the hearing of Mr. and 
Mrs. Waxer. Dr. Neef testified that he did not know Mr. Waxer 
and had never seen him until he was on the witness stand before the 
committee that morning. Dr. Neef testified as follows: 


My connection with this matter largely arises over the 
fact that I sent a letter of protest to the Army directly after 
I had heard that they included the name of Professor Kelly 
e who had supported and was sympathetic with the 

The history of that goes back to 1947. In 1947 the AYD 
was under investigation at various colleges, including 
Wayne University. 

. * ~ * 4 


At that time, in February of 1947, we were considering 
banning it, and I recall at that time sending a letter to 
the Department of Justice asking what evidence we could get 
on the basis of which we could ban it. 


* Record, pt. I, p. 464. 
*8 Record, pt. I, pp. 467-477. 
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In February of that year they reported back that there 
was no evidence which connected the American Youth for 
Democracy with anything subversive. On that basis we 
couldn’t do anything, but a little later this thing began to 
bother us, more particularly as to the connection of the local 
group with the national organization; and in the very begin- 
ning of April, our investigations included trying to find 
out what evidence was available at other institutions, and 
this is where Dr. Kelly enters the picture. 

I was charged with that investigation as administrative 
official of the university. I think I can say that the faculty 
have much more faith in their own faculty members than 
they have in their administrators sometimes, and we 
decided we would have to use a faculty member to at least 
join in the investigation if the results were to be received 
in full faith. 


— Professor Kelly had that kind of standing in the faculty 
ote where they might accept his report better than mine. 
oa He was appointed by the President of Wayne University 
ix at my request to join in the investigation of the American 


Youth for Democracy. 
The subsequent week we made a trip to East Lansing, 


u to Michigan State College and then Lansing, the capital of 
* Michigan, to check the files of Senator Callahan’s committee. 
co * * * * * 
— Dr. Kelly signed the report saying that the connection 
A of the American Youth for Democracy with the Communist 
— Party was clearly and unequivocably established, and on 
wps that basis the banning of the American Youth for Democracy 
foden on our campus was confirmed. That was the final stroke. 





Describing Dr. Kelly, Dr. Neef ® stated: 


ve 
a He is a specialist in constitutional history and foreign 
cam policy. He has an enviable reputation in our community as 
(fs? being opposed to anything in the way of dictatorships, 
om whether Fascist or Communist. 
T He has been outspoken against Communists being on 
-ge teaching faculties. There is nothing in his history that 
* would in the slightest suggest that he could ever have been 
—y a Communist sympathizer, and certainly the statements 
— with reference to his being a contributor or supporter of the 
American Youth for Democracy are completely the reverse 
of the actual facts, personally known to me. 


Dr. Neef™ presented copy of a letter which he had written on 
August 16, 1955, to the Adjutant of the Michigan Military District 
concerning the implication of Dr. Kelly, which letter states: 


I was astonished to find Dr. Kelly listed as a “contributor 
and supporter of American Youth for Democrary.”’ Such 
a complete reversal of the facts is beyond comprehension, 

AYD had a chapter on this campus in the winter of 1946. 
In the spring of 1947 its aims and objectives as evidenced 


® Record, pt. I, p. 469. 
Record, pt. I, p. 470 





FEDERAL EMPLOYEES’ SECURITY PROGRAM 317 


byfits activities came under administrative scrutiny. An 
official report to the board of education of the city of 
Detroit and printed in its official proceedings (p. 524) 
indicates the investigation then made and its results. 

On March 24, 1947, the United States Justice Department 
in an official communication to the university said that “‘it 
does not have evidence in its possession to prove that the 
program of the AYD is subversive, or that its purpose is 
advancing the cause of the Communist Party.” Later, it 
recalled this statement, and on April 8 the AYD lost its 
standing as an approved student group. 

However, there was little intrinsic evidence in our posses- 
sion to support the interference of its subversive character, 
and there were charges that the university was infringing 
on academic freedom. 

On April 14, 1947, Professor Kelly, who at my request was 
associated with me in investigating this organization made 
this report: 

“Memorandum on youth work and policy adopted by the 
national board of the Communist Party, November 29, 1945. 
This document in my opinion makes very obvious the inti- 
mate connection between the Communist Party and the 
AYD. I would regard it as conclusive evidence of such con- 
nection if any is needed.” 

This report not only brought attacks on Professor Kelly 
4 from AYD supporters; it also made the banning of AYD 
conclusive. 

I trust you will correct your records to remove this com- 
pletely unjustified reflection on the character and activities 
of Professor Kelly. 








— — ale els Ce ace BOO BT ce | noe ES Re erate 
that al an oe ESE 8 NE: LE AG, LPM RA 


Pasa rane Sets 


In concluding his remarks, Dr. Neef * said: 
* * * T am completely at a loss to understand how this 
could have happened. Nobody, as far as I know, has asked 
us anything which would have given a basis for this statement. 





Dr. Alfred H. Kelly,” professor, Wayne University, appeared before 
the committee and in addition to bearing out the facts as presented 


by Dr. Neef, be stated: 


I want to say categorically that I have never been a mem- 
ber of the Communist Party; | am not now a member of the 
Communist Party; and unless I lose my mind, I will never be 
E a member of the Communist Party. 

; I am not in sympathy with the aims and objectives of the 
| on k Communist Party. Iam not a member of any organization 
trict 2 which to my knowledge is subversive or associated with the 

n Communist Party. 

é I am a member of the Congregational Church, and the 

f Orpheus Club of Detroit, which is a singing group. I am not 

4 much of a joiner. 

; I abhor the theory of Marxism with its emphasis on class 
struggle and, therefore repudiation of patriotism. I was 
— in an old-fashioned-type American family whien 


* Record, pt. I, p. 476. 
% Record, pt. I, pp. 477-478. 
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thought quite genuinely that the United States is the last 
hope of man under God on this green earth and that I must 
not be ashamed of that kind of feeling. 

And I have brought that into the classroom at different 
times, on the intellectual level that we assume in work with 
the students in the university and with our faculty people, 
the firm proposition that our studies of social sciences and of 
American history were to be dedicated to the better under- 


standing of our country so that we might love it more fully 
and completely. 


I have no sympathy or any sense of love for any movement 
which in any sense of the word would attack the foundations 
of our Republic. 





$ 
| 
The Secretary of the Department of the Army, Mr. Wilber M. Í 
Brucker,” testified before the committee on September 27, 1955, and 
was questioned at length about the error in linking Dr. Kelly to the 
—* American Youth for Democracy. Mr. Brucker * stated: | 
(x= I found that the mistake had been made in abstracting a 
(LA record, which I went back deep enough into the record to find ; | 
TI and when I was convinced of that I informed the staff to Í 
E immediately contact the field office in Detroit, where the | 
"all hearing board is located, and notify the hearing board to | 
—— delete by my order a paragraph—3, I think it was, one of | 
ae those paragraphs anyway—that had to do with the so-called 
* association of this man Sanford Waxer. That was finally | 
D accomplished later on. | 
— On further cross-examination Mr. Brucker% was asked if the | 
—_— mistake occurred down the line, to which he replied: | 
* Yes, that is the way it happened down the line in the field, 
CA an enlisted man in abstracting a record of counterintelligence 
> information, put the reverse information upon something, 
— and it was done, I think, carelessly, I think, and improperly 
—— 


I have no way of finding anything that was intentional or 


S 


pd vicious about it, but nevertheless it had a bad effect. 

|dd The Department of the Army also issued a press release ® reading 
„we as follows: | 
— > p i 
— A personal review of the records and files of the Depart- 
— ment of the Army has been made by me with respect to the 


statement that Dr. Alfred H. Kelly, of Wayne University, | 
was “a contributor and supporter of American Youth for | 
Democracy,” which was contained in a list of allegations 
concerning the security status of one Sanford Waxer. 

My review has convinced me that a mistake has been made 
in connection with this allegation. The abstracting of a 
source record of information concerning the American Youth 
for Democracy was impreperly and carelessly performed, 
thereby resulting in an erroneous evaluation of the relation- 
ship of Dr. Kelly to that organization. I have ordered the 
immediate withdrawal of the offending allegst on. 


% Record, pt. I, Dp. — 
* Record, pt. I, 
* Record, pt. J 


P. Sa. 
* Record, pt. pp. 852-853. 
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The Army wants to deal justly with all persons mentioned 
in allegations regarding security investigations. It becomes 
a matter of fair play to admit a mistake of this kind when- 
ever it occurs. Accordingly, the Army regrets the making 
of — mistaken allegation with reference to Dr. Alfred H. 
Kelly. 

I i directed the correction of all records of the Army 
to conform with this finding. Also, I am taking steps to 
improve certain Army procedures with respect to investiga- 
tions and allegations concerning personnel security matters. 


The Adjutant General of the Army, on November 3, 1955,” directed 
a communication to Pvt. Sanford Waxer stating: 


After a careful review of the circumstances involved in 
your case, it has been determined that you will be retained 
m the Army Reserve. 


11. Josera H. SUMNERS, JR.” 


Joseph H. Sumners, Jr., born in Profidence, R. I., now 26 years 
old, enlisted in the Naval Reserve in May of 1947, called to active 
duty December 27, 1951, and served honorably until his discharge 
on October 5, 1953. His discharge papers showed a recommendation 
for reenlistment. 

On January 11, 1955, Mr. Sumners was given a job at the United 
States Naval Air Station at Quonset Point, R. I., as an aviation metal- 
smith helper. On July 25, 1955, the following action took place, 
according to Mr. Sumners’ testimony. 


I was called into the office of Captain Needham and he told 
me that I was being let go because I was considered a security 
risk because of my parents. 

He told me that my record was clean, that he had nothing 
against me, but that it was just because of my parents. 


Mr. Sumners was asked if they told him what was wrong with his 
parents, and he replied: 


No; they just stated that there was some organization on 
the Attorney General’s subversive list, and they wouldn’t tell 
me. I tried to find out, and they wouldn’t give me that 
information, 


Next, Mr. Sumners was given a notice on standard form 50 titled 
“ Notification of Personnel Action” dated July 26, 1955, and effective 
July 29, 1955— which, under remarks contained the following: 


This action is subject to all applicable Jaws, rules, and 
regulations and may be subject to investigation and approval 
by the United States Civil Service Commission. The action 
may be corrected or canceled if not in accordance with all 
requirements, ; 

Status: Career-Conditional 11—A. 

You have not qualified during your probationary period in 
view of the determination that your retention in employment 
is not clearly consistent with the interests of the national 
security. 


Record, pt. II, p. 1296, 
* Record, pt. I, pp. 577-591, 
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You were given opportunity to present your position in this 
matter during an informal discussion conducted in the over- 
haul and repair department on July 25, 1955. The informa- 
tion presented by you has been considered and the decision 
has been made that your separation (disqualification) during 
probationary period will be effected at the close of business 
on July 29, 1955. It is considered that your separation is 


warranted and justified and will promote the efficiency of 
the service. 


The newspapers of July 29, 1955, carried the story of the dismissal 
of Mr. Sumners. The chairman of the committee wrote to the Secre- 
tary of Defense requesting that he furnish the committee the personnel 
and security files of Mr. Joseph H. Sumners, Jr. Assistant Secretary 
of the Navy, Albert Pratt, wrote the chairman on August 12, 1955, 
refusing the security file, stating: ; 


The following résumé of the circumstances concerning 
Mr. Sumners’ separation may be helpful to the subcommit- 
tee’s study of this case: As you are aware, section 3 (a) of Ex- 
ecutive Order 10450 requires that the appointment of each 
civilian officer or employee in any department or agency of 
the Government shall be made subject to investigation. 
As a result of the investigation conducted in Mr. Sumners’ 
case, the commanding officer of the air station determined 
that Mr. Sumners could not be retained in the sensitive 
position he occupied as helper metalsmith (aviation), nor 
could he be reassigned to another position in the overhaul and 
repair department, since all positions in that department are 
similarly sensitive. 

Security clearance is a prerequisite qualification for the 
position occupied by Mr. Sumners. Since Mr. Sumners 
failed to meet this qualification requirement, his separation 
was warranted. Accordingly, Mr. Sumners was notified of 
the circumstances and separated from the air station for dis- 
qualification on July 29, 1955. The separation was affected 

uring Mr. Sumners’ probationary period and was in ac- 
cordance with civil-service regulations and Navy civilian 
personnel instructions governing such separations. 

In response to similar requests from your subcommittee 
for security files, I have indicated our willingness to provide 
you with copies of the charges and copies of hearing tran- 
scripts furnished the individual concerned, with his consent. 
However, I am unable to furnish such material in this 
instance, since formal charges under the security program 
were not issued to Mr. Sumners, nor was a formal hearing 
conducted. Insofar as your request for Mr. Sumners’ per- 
sonnel file is concerned, I will be glad to furnish to your 
subcommittee a copy of documents in Mr. Sumners’ person- 
nel file as soon as the file has been processed under procedures 
used in response to such requests. 


In seeking certain documents relative to Mr. Sumners’ employment 
a staff investigator called on the commanding officer of the United 
States Naval Air station and he was apprised of the fact that the 
documents were necessary for a hearing of the subcommittee set for 
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August 31, 1955. Then on August 26, 1955, the commanding officer 
of the United States Naval Air Station issued a corrected standard 
form 50 covering Mr. Sumners, the chief correction being that the 
first paragraph beginning “You have not qualified” was stricken and 
the following substituted: 


Separated during probationary period because of informa- 
tion which, if known, would have disqualified you for the 
appointment. 


Mr. Sumners stated that his father had taught in the public schools 
of Providence, R. I. for 27 years and now was retired. He said he 
took no part in discussing politics with his family and did not know 
of any organizations his mother, father, or sisters belonged to that 
might be called subversive. 

Since Mr. Sumners’ parents were at issue the committee subpenaed 
his mother, Mrs. Pauline Margaret Houghton Sumners ® as a witness. 
Mrs. Sumners testified that her husband was a World War I veteran, 
a retired schoolteacher and presently teaching in the handicraft club; 
that she belonged to the Progressive Party in 1948 and that the only 
other organizations she belonged to were the International Women’s 
League for Peace and Freedom and the World Affairs Council. 

All efforts of the subcommittee to secure records from the Govern- 
ment agencies relative to the Sumners’ family were rebuffed and the 
information sealed off from it. However, questioning by a member of 
the committee indicated clearly that Government records, not made 
available to the committee as a whole had been made available to one 
member. The chairman, after repeating some of the facts, made this 
remark for the record: 


It is therefore quite apparent to me that necessary informa- 
tion needed in the investigation of this case was withheld 
from me and the investigative staff of this subcommittee. 
And that this vital information was furnished only to the 
minority member of this subcommittee. 


The curtain of secrecy prevents the disclosure of necessary facts 
upon which to base a sound conclusion. In the present case the 
individual could have been terminated, in the manner finally indicated 
on the form 50, the normal dismissal of a probationary employee. 
Instead a sloppy procedure resulted in the casting of reflections upon 
many who were without opportunity to be heard or to defend them- 
selves against charges. 


12. JosepH GABERMAN ? 


The attorney for Mr. Joseph Gaberman submitted brief facts in 
his behalf and presented the anomolous situation of a man cleared 
for security reasons as an inactive reserve officer in the Navy but 
held to be a security risk for civil employment by the Navy. The 
attorney reported that: 

The Navy found as a matter of fact that there was no 


doubt as to Mr. Gaberman’s oe but found that he was 
a security risk as a civilian employee and not a security risk 


* Record, pt. I, pp. 591-594, 
1 Record, pt. I, pp. 761-762. 
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as a lieutenant in the Active Reserve of the United States 
Navy. 

The civilian finding was made at Special Devices Center, 
Sands Point, Long Island. The finding (2 to 1 decision 
against Gaberman) was based on the belief of one of the 
board members that he had to so find since Gaberman’s near 
relatives were alleged to have been Communists, and that 
allegation was not negated or challenged at the hearing. 
This member of the board testified at the military hearing. 
He said his finding was a “mechanical one.” After Gaber- 
man’s clearance by the military board, and at the suggestion 
of James H. Smith, Jr., Assistant Secretary of the Navy for 
Air, I applied on Gaberman’s behalf to reopen the civilian 
case for redetermination. * * * The case was reopened 
but after about 6 months, Rear Adm. George A, Holderness, 
Jr., advised that after consideration no reason was seen to 
























































* disturb the original determination. * * * Gaberman is a 
= psychologist. His entire experience has been devoted to 
eA human engineering, a highly specialized field. As a con- 
* sequence, he has been without work and can find none, 





because of this erroneous decision and because in his field 
only men with clearance can work. 


No documents were submitted by the Navy to disprove any of the 
contentions of Mr. Gaberman’s attorney. Mr. Smith did say that 
Mr. Gaberman was an “Inactive” Reserve officer and not an “Active” 
one. 

In an effort to get an explanation of the situation in Mr. Gaber- 
man’s case, Mr. James H. Smith, Jr., Assistant Secretary of the Navy 
for Air, was asked how it could be that a man could not be cleared 
for civilian employment and yet retain a commission in the Reserve. 
Mr. Smith ° replied: 


There are two things I think that can well be spoken of 
though. One is that the two decisions that were arrived at 
were at two different places. It is indicated that the Spe- 
cial Devices Center came to the decision on the civilian case, 
and there was no contact in connection with the latter 
decision on a man’s military status. 

Actually both decisions were made at the secretarial level. 
As I stated in my earlier testimony, a decision to suspend a 
man is only made at the secretarial level. 

In the civilian case, which was the first one, the decision 
was made prior to my entry to office in 1952, and was adverse 
to the individual. The effect of that decision was to take 
the individual out of an active job in a sensitive area. 

The second decision, which is the military one made about 
a year later, was not made without a careful study of the 
facts which had been brought up in the civil case, and I 
handled the military case myself, so I am speaking with 
personal knowledge. 


2 Record, pt. I, p. 762. 
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I reviewed the civilian case quite carefully and came to 
the decision that in view of the fact that the case was very 
marginal, when it was handled on the civilian side, that it was 
possible to continue him as an Inactive Reserve officer. 

The statement in the letter to you said active, but he was 
in inactive status, where he was well removed from any 
sensitive material, and that it was possible to keep him on 
there without any risk to the country. 

I made the decision to do that in view of the fact that 
the case had been such a marginal one. 
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PART VII 
STATUS OF VARIOUS PERSONS 
UNDER EXECUTIVE ORDER 10450 
1. Temporary, TRIAL, AND PROBATIONARY EMPLOYEES 
Under the administration of the present law (Public Law No. 733) 
and Executive Order 10450, temporary, trial and probationary em- 
ployees do not receive a written statement of charges, an opportunity 


to answer, a hearing, review of the case by the agency head and a 
written statement of the decision. 


And applicants have no way of 
—* knowing whether failure of appointment was because of security 
(x2 reasons or otherwise. 
ED A witness! recommended “that this program should apply to all 
* types of employees” and some provision for notice to an applicant, 
rod adding: 
e Under the present program, a person may be turned down 
seio as an applicant for a Government position on the basis of 
be derogatory information without a hearing. In fact, he may 
—* never be told what the reason for his rejection was, although 
— he may be in a position to refute the material in his dossier. 
— We suggest this alternative: The applicant who is turned 
Yo down may obtain in writing a statement from the hiring 

officer that security grounds had nothing at all to do with the 

— rejection. Ifthatisthe reason given, he should not be entitled 
cA to a hearing. If, on the other hand, it is stated that security 
> grounds play a part, then all of the Government agencies 
pae 


should follow the same practice as the Atomic Energy Com- 


— mission and give a hearing to rejected applicants. 

om The Administrator of the Small Business Administration? testified— 
Lade Normally, no reason need be given for the termination 
— of employment of a temporary employee. 
a A recent decision of the United States Court of Appeals for the 
—i 


District of Columbia Circuit? answered the question as to the status 
of a person holding an indefinite appointment as a civilian employee 
under Executive Order 10450 and Public Law No. 733. It held that 
an employee holding an indefinite appointment may not be discharged 
for security reasons without observance of the procedures 
The employee had been given a separation notice as 
during trial period. 
the court stated: 


Thus it seems that the Executive order was intended to 
extend the provisions of the statute even to applicants for 
employment (although it is inaptly worded for that pur- 


t Will Maslow, record, pt. I, p. 518. 
3 Record, pt. I, p. 217. 


8 Haynes v. Thomas, No. 12807, decided April 19, 1956, 232 F. (2d) 688. 
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pose.) Certainly, then, it was intended to afford the pro- 
tection of the minimum procedure of the first proviso to 
those who already have been actually put to work, but 
who are in the twilight zone of probation. In the exercise 
of his power to —— and discharge executive personnel, 
which is absolute unless limited by statute, the President 
can impose upon his subordinates the duty of observing 
statutory procedures in cases which the statute does not 
reach. This he has done in the Executive order, even if it 
be thought Public Law 733 does not by its own terms 
apply to probationary employees. 


The General Counsel of the Civil Service Commission * explained 
the difference between the probationary period and the conditional 
appointment time to another Senate committee, as follows: 


A probationary period is a period of 12 months in which 
the agency may satisfy itself that the employee can carry 
out his duties, and that is a device where the agency head 
may remove without a hearing. 

he 18 months’ period is a conditional appointment, the 
condition running only to the Commission for the purpose 
of determining suitability within the 18 months. Now, those 
two must be kept in mind. The probationary period is a 
device for the agency. The conditional appointment of 18 
months is a device for the Commission in which to determine 
suitability. 

Employees who have not completed their probationary or trial 
— of employment, according to Public Law No. 733, can be sus- 
pended but need not be served with charges and given an opportunity 
to answer a hearing, decision and written statement of the decision 
of the agency head, such as is given to permanent employees after 
suspension. 

he Department of Commerce submitted a table to a subcommittee 
of the House Appropriations Committee ë classifying the various 
separations made during 1954 under Executive Order 10450. Fifty 
of the 85 separations were classified as: 

All other separations including reduction in force, ter- 
mination of fixed appointments, termination of temporary 
appointments, etc. 

Former Senator Harry P. Cain ê pointed out that no process of 
evaluating derogatory information on the forms of job applicants 
exists, adding: 

For the more than 400,000 civil-service positions filled 
last year—and that is a tremendous turnover—there must 
have been several times that number of applicants. 


And, as pointed out by former Solicitor General Philip B. Perlman: ’ 


any employee without permanent status who is suspended 
and thereafter reinstated may be deprived of all pay during 
the period he was mistakenly or wrongfully suspended, 
H , i ional r , S. Res. %4, 
and Consttitional Rights, p. 795 Constitutional Rights, Senate Judiciary Committee, S. Res. 94, Security 


sS, subcommittee "House Appropriations Committee, 84th Cong., ist sess., Department of 
Commerce, April 18, 1955, p. 85. : ; n 


, pt. I, p. 54. 
’ Record, pt. I, p. 119, 
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Attorney Daniel H. Pollitt stated :* 


The last ime I checked into this there was ony something 
like 58 percent of the Federal employees who were entitled to 
the benefits of Executive Order 10450. To be entitled to 
written charges and a hearing, you have to have served a 
— period and have a certain type of status. 
Many of the Federal employees have not served their pro- 
bationary period or they are not within an agency where 
they can get status. 


Mr. Irving Ferman,’ director, Washington office, American Civil 
Liberties Union, also mentioned that probationary employees are not 


entitled to any kind of hearing and other rights under the Executive 
order. 


At a later point, Mr. Ferman ™ said: 





If you have a probationary employee who proves to be a 
* good employee and suggests some possibilities, I am not | 
* suggesting that he continue if derogatory material is in his 
Ch file, but I do suggest that good personnel management would 
—* dictate that some procedure be invoked and I allude to the | 
was procedure set up in Senator Eastland’s bill (S. 2376) to deal | 
g with this kind of a problem in personnel terms. I am not 
nE discussing this completely within the framework of civil 
cf liberties. 


I am discussing it in terms of personnel manage- 


ment, and I am discussing it in terms of security interest, 
Los and I am willing to defend it on those grounds. 
— Mr. Ferman presented for the record, a statement by Mr. Ernest 
e Angell, chairman of the board of the American Civil Liberties Union 
which contained the following: 


* 


UNIVERSITY OF 


Under Executive Order 9835, all employees and all those 
applying for employment were given hearings on the question 
of their loyalty. But today there is absolutely no provision 
for probationary employees or applicants. Indeed, virtually 
every Federal agency—except the Air Force and Atomic 
Energy Commission—will refuse to even tell an employee of 
the charges against him and give him an opportunity to 
reply in writing. The results are ridiculous. 

This may be as appropriate point as any to emphasize that 
applicants for Government employment, probationary em- 
ployees and transferees, have no right whatsoever to a hear- 
ing. * * * Thus a substantial part of Government workers 
or potential workers who serve the Government either 
directly as employees or through private employers who con- 
tract with the Government, have no rights whatsoever to a 
hearing. Any charge against them, no matter how invalid 

or preposterous, no matter how minor a part of the total 
picture, operates to deprive them of jobs. The applicant 
and the potential employee, who have to pass the hurdles of 
security, must also pass the hurdles of a Civil Service Com- 


mission loyalty test—and here they have no hearings either. 
s * 





J * 
posed, pè. I, p. =~ 
® Record, pt 19. 926. 








FEDERAL EMPLOYEES’ SECURITY PROGRAM 327 


In this connection, we should also note that the Air Force 
and the Atomic Energy Commission do grant hearings to 
applicants for potential employment. We can see no reason 
why all other agencies of the Government should not be 
required to grant such hearings. Executive Order 10450 
requires equal treatment for all Government personnel, but 
in practice almost every agency has treated its potential 
employees and applicants less fairly than have the Atomic 
Energy Commission and the Air Force. 


The staff report of Mr. John Slear " had the following comments to 
make relative to.the procedural rights of applicants, probational and 
permanent employees: 


Section 3 (a) of Executive Order No. 10450 provides: 
“The appointment of each civilian officer or employee in 
any department or agency of the Government shall be made 
subject to investigation.” 

he individual departments and agencies promulgated 
procedures or regulations which have resulted in no uniform 
set of procedures. When an individual applies for a posi- 
tion in one of the departments or agencies he, as an appli- 
cant, is immediately investigated according to the proce- 
dures established by the department or agency that has his 
application under consideration for employment. 

If, during the course of the investigation, derogatory in- 
formation is uncovered the individual’s application may 
henceforth be disregarded and he be advised that he cannot 
be appointed to a position. Only one agency of the Federal 
Government—the Atomic Energy Commission—by regula- 
tions takes cognizance of the serious resulting situation in 
which an applicant finds himself. The Air Force regulations 
are broad enough to embrace cases of applicants, but there 
is no general practice of affording a hearing to applicants. 
The Air Force advises that in exceptional cases involving 
uniquely qualified applicants who are regarded as essential 
for certain projects, a security hearing board hearing will be 
afforded the applicant to clear up his acceptability. 

The sample regulations as well as the regulations of all de- 
a partments and agencies of the Federal Government afford 
a the permanent or indefinite employee the privilege of a 
hearing before a security hearing board, provided the em- 
ployee requests such hearing within certain limited time, the 
maximum of which is the time allowed for filing his state- 
ments and affidavits in refutation of the charges and reasons 
for his suspension. 

The sample regulations do not provide that a probational 
= employee shall be afforded a hearing to explain or clear the 
4 derogatory information. The Air Force as a matter of 
x course will provide a hearing for any probational employee 
subject to the security program. The Air Force does not 
consider the granting of a hearing to a probationary employee 
a right, but it has been the policy of the Air Force that where 
the Air Force Central Security Board, in its discretion ap- 


4 Record, pt. I, pp. 945-046. 
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proves, a hearing will be granted. The Atomic Energy Com- 
mission grants hearings to probational as well as to the per- 
manent or indefinite employee. 

The Civil Service Commission security regulations do not 
distinguish between probational and permanent employees 
in the processing of security cases. Both are afforded 
security hearing board hearings. 

The Federal Communications Commission, in the discre- 
tion of the Chairman provides, section 5 (2): 


Officers and employees who do not have permanent or indefinite ap- 
pointments or who have not completed their probational periods, may, 
in the discretion of the Chairman, and to the extent that the interests of 
national security would not be prejudiced thereby, be afforded the 
additional privileges of subsection (g) [provides for hearings] of this 


section. 

Security hearings should be afforded any person concern- 
ing whom there has been developed derogatory information 
in the consideration of his case whether he be an applicant 
or an actual employee of the Government: 

Fair, just, and equitable procedure could not provide less 
than that such person have the opportunity to clear his 
name. Otherwise such derogatory information in a file of 
any person will, as a practical matter, stand forever in his 
way of an appointment to a Federal position, and very likely 
in industrial enterprises or local governments. 

While no regulation to our knowledge has any reference 
to the use of the polygraph, better known as the lie detector 
it is known that quite a number of agencies use this device 
on their employees. In fact, there are certain sensitive 


agencies that require the application of the test before an 
applicant is given an appointment. 


The Deputy for Security Programs of the Air Force ™ testified that 
all terminations were either ue hearings or when hearings were 
offered they were refused. And this applied to trial, probationary, or 
temporary employees. Mr. Grady explained that although— 


* * * Public Law 733 says that we need not give a tem- 
porary employee a hearing, the Department of the Air Force 
policy has been to do it. 


In further explanation he stated: 


In the probationary employee area, under 733, the law 
says that you need not give a mana hearing. I don’t believe 
the law says that you may not, or you must not. So operat- 
ing within that Seretan we have been giving our proba- 
tionary employees a hearing and we do it for, I think, some 
fairly valid reasons. 

We feel that if we give a permanent employee, who is 
being charged under our Public Law 733, a hearing, and the 
purpose of the hearing is to get complete information upon 
which to make a sound judgment, then we probably ought 
to do that, also, with our temporary employees. 


48 Record, pt. II, pp. 1193-1194. 
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In the ‘Treasury Department there were 10 cases of employees 
terminated pursuant to Executive Order 10450. The General Counsel 
of the Treasury Department ™ was asked: 


Were all of the 10 fired pursuant to the order given charges 
and hearings held? 


To this he answered “Yes” despite the fact that 2 of the 10 em- 
ployees ** worked under 5 months and were obviously temporary or 
trial employees not entitled to hearings under the order. 

A representative of the Civil Service Commission * stated that 
probationary employees could, under the Executive order, be given a 
statement of reasons for termination and an opportunity to answer, 
but— 


The person who is in his probationary period does not have 
the opportunity of a hearing. 


2. APPLICANTS FOR FEDERAL Positions 


The staff report, by Mr. John Slear ® has this to say on the subject 
of the regulations under Executive Order 10450 pertaining to appli- 
cants: 


Only one agency of the Federal Government, the 
Atomic Energy Commission, by regulations takes cognizance 
of the serious resulting situation in which an applicant finds 
himself. The Air Force regulations are broad enough to 
embrace cases of applicants but there is no general practice 
of affording a hearing to applicants. The Air Force advises 
that in exceptional cases involving uniquely qualified appli- 
cants who are regarded as essential for certain projects, a 
security hearing board hearing will be afforded the applicant 
to clear up his acceptability. 

* * * + * 


Security hearings should be afforded any person concerning 
whom there has been developed derogatory information in 
the consideration of his case whether he be an applicant or an 
actual employee of the Government. 


Former Senator Harry P. Cain ” was most emphatic in his recom- 
mendation that: 


A screening or hearing process should be ee estab- 
lished to evaluate derogatory information which is provided 
by an applicant or filed against him. 


—— out that the Atomic Energy Commission has provided 
1earings for applicants for several years, and adding that: 


The lack of a preemployment screening procedure under 
Executive Order 10450 is truly sad and unenlightened 


18 Record, pt. II, p. 1258. 
u Record, pt. II, p. 1254. 
i¢ Record, pt. II, p. 1314. 
16 Record, pt. I, p. 945-946. 
1? Recorå, pt. I, p. 70-71. 
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Arguing his point, Mr. Cain stated: 


The Federal establishment will progressively suffer if it 
long continues to deny employment to those against whom 
unevaluated derogatory information is filed. 

Derogatory information which presently denies employ- 
ment to an applicant follows that person when he applies for 
employment subsequently to other branches or departments 
of the Government. 

There is no current requirement that the applicant be ad- 
vised of the existence or nature of derogatory information. 
Many an applicant goes from one Federal department to 
another without even being told why his application is 
denied. 

For as long as we neglect to evaluate and screen deroga- 
tory information against applicants, our Nation will lose 

valuable manpower and be unfair to individuals who are 
entitled to an opportunity to clear away derogatory informa- 
tion which may turn out to be wholly unimportant because 
it consists of nothing more than malicious gossip or hearsay. 

Again, as to the more than 400,000 new employees taken 
on by the Government last year. How many more were 
turnedaway? How many of those denied employment might 
have made the larger public-service contributions had they 
been given a chance to explain their past? 


* * * * * 
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Can the Federal establishment continue to condone a sys- 
tem which leads to mediocrity rather than to excellence? 
Of course, it can. It can do anything it wants; but only at 
the loss of vitality, stamina, and strength. 

* * * 
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This practice of assuming that an allegation must be true 
* Y . © . 5 . 
not only hurts the Nation, but it sneers at our national 
reputation for being informed, astute, and smart. 


However, as former Solicitor General Philip B. Perlman™ stated: 


The rules or regulations applicable to applicants for a 
public job are one thing—the Government’s conduct toward 
those it has accepted for permanent employment is quite 
another. 


SRWERS 


The Chairman of the Civil Service Commission, Mr. Philip Young," 
explained the investigative process as applied to applicants when he 
appeared before the committee in March 1954: 


When an application is received, the first step in that pro- 
cedure is usually a request.from the agency to the Civil 
Service Commission to make a national agency check, which 
I described in my first prepared statement, as to what was 
involved there. A report on that agency check is furnished 
to the agency. If that turns up derogatory information, and 
the agency wishes to use this employee in a sensitive posi- 
tion, for example, he may ask the Commission to conduct 
a full field invest igation, and if that should involve further 


1 Record, pt. I, p. 107. 
#® Record, pt. I, p. 1028. 
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subversive information of any kind, that would be trans- 
ferred to the FBI for a complete full field investigation by 
that agency. 

The reports are submitted to the agency for appraisal, 
and evaluation by the security officer, and a determination 
is made by the head of the agency as to whether or not that 
man would be a security risk in the position which they are 
holding for him. At the same time, the Civil Service Com- 
mission will be making a determination on straight suit- 
ability grounds, as well 


And, in July 1955, Mr. Young said of the Government employees 
security program: 


This is now an applicant program from here out, dealin 
only with new applicants and appointees for the Federa 
service. 


Adding: 


Of course, there will always be a few cases of people who 
are on the payroll about whom investigation has revealed 
other facts you-will want to investigate; but from here on 
out, as far as the Government is concerned, the security 
program is done, with the exception of this normal monthly 
intake of new employees, month by month and year by year. 


Mr. Will Maslow, director, Commission on Law and Social Action, 
American Jewish Congress*! proposed a new security program that 
he recommended be applied to all types of employees, adding: 


Not only to regular employees but to temporary, indefinite, 
probational, and applicants. Under the present program, a 
person may be turned down as an applicant for a Government 
position on the basis of derogatory information without a 
hearing. In fact, he may never be told what the reason 
for his rejection was, although he may be in a position to 
refute the material in his dossier. 

We suggest this alternative: The applicant who is turned 
down may obtain in writing a statement from the hiring 
officer that security grounds had nothing at all to do with 
the rejection. If that is the reason given, he should not 
be entitled to a hearing. If, on the other hand, it is stated 
that security grounds play a part, then all of the Government 
agencies should follow the same. practice as the Atomic 
Energy Commission and give a hearing to rejected applicants. 


Describing the standard used by the Atomic Energy Commission * 
as follows: 


* * * that an employee shall be dismissed or not hired 
solely if his employment represents a danger to the common 
defense or the security of the Nation. 


Attorney Daniel H. Pollitt * stated: 


* * * I think security procedures should be extended to 
job applicants as well as to those who have Government 


»® Record, pt. I, p. 400. 
“ Record, pt. I, p. 518. 
2 Record, pt. I, p. 522. 
3 Record, pt. I, p. 490. 
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positions. The last time I checked into this there was only 
something like 58 percent of the Federal employees who were 
entitled to the benefits of Executive Order 10450. To be 
entitled to written charges and a hearing, you have to have 
served a probationary period and have a certain type of 
status. Many of the Federal employees have not served 
their probationary period or they are not within an agency 
where they can get status, and another large group are the 
job applicants, those who do not have status. 

While I do not want to get into a legal argument as to 
the right of the job applicant to a hearing before he can get 
a job, nevertheless it has been my own personal experience 
that job applicants who are denied a job on security grounds 
suffer a great stigma in their communities. They announce 
to their community at home that they have applied for a job 
in Washington. Then the investigators come around and 
question their neighbors and ask them what sort of a fellow 
is this guy. And then suddenly he is told that he does not 
have the job because there is something wrong with him and 
he is not told what. Then, his neighbors put 2 and 2 together 
and figure that this fellow is a security risk and that is why 
he is being denied a job. 

And before someone is branded a security risk, I think he 
is entitled to know why he is being branded a security risk 
and be given an opportunity to offer whatever refutation or 
statement he may have. 
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Mr. John Phelps,* Secretary, Scientists Committee on Loyalty 
and Security, Federation of American Scientists, stated : 
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The same hearing and adjudication procedures which apply 
to regular employees should, whenever possible, also apply 
to job applicants who are rejected on security grounds 
assuming, of course, that all other conditions for employment 
are met. 

This would not prove as burdensome from an administra- 
tive standpoint as it might first appear. The Atomic Energy 
Commission has followed this policy with success for some 
years. 


i 


\ 


VAWERS 


Mr. Irving Ferman,” director, Washington office, American Civil 
Liberties Union, called the attention of the subcommittee to the fact 
that the Executive order: 


* * * does not provide hearings for persons other than em- 
ployees which by definition the order does not involve people 
who are applicants or probationary employees. 


And, that this includes: 


* * * presently employed Federal employees who apply for 
a position in another agency. They are not entitled to any 
kind of hearing and they are not entitled to the rights such as 
they are under Executive Order 10450, because they are con- 


sidered applicants despite the fact that they do have regular 
employment status. 


“ Record, pt. I, p. 910, 
28 Record, pt. 1, p. 934. 
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And recommended: 

* * * some kind of a procedure whereby an applicant might 
be given an opportunity to deal with derogatory materials in 
his file.” 

. Ferman * pointed out further: 


It would seem to me that in terms of a private business 
situation it is strange procedure, if you have a man, an appli- 
cant for a job, or a man in your employ that is a good man, 
that might be helpful, that might be useful in the business, 
not to confront him in some way with any derogatory position 
that might preclude his further employment. 


Mr. Ferman ™ presented for the record a statement by the chair- 
man of their board, Mr. Ernest Angell which contains the following: 


* * * Under Executive Order 9835, applicants for employ- 
ment and transfer`es had a right to a hearing on the question 
of their loyalty, while under the Commission’s present 
loyalty program there is no such a hearing. Thus, persons are 
marked as disloyal without any hearing whatsoever, and 
indeed without any jurisdiction in the Commission to make 
such a determination. The program has operated largely in 
the dark. There is probably no e means of attacking 1t in 
the courts, for applicants and transferees probably have no 
standing to sue. 


When Mr. Scott McLeod,” Administrator, Bureau of Security and 
Consular Affairs, Department of State, was before the committee his 
attention was called to his testimony before another Senate com- 
mittee where he had stated: 


It is a curious idea, it seems to me, that a person who 
seeks the privilege of working for the Government has 
somehow a right to find out why the Government does not 
want to afford him this privilege. 

He was then asked this question: 

Granted it is a privilege to work for the Government, 
don’t you think a citizen has a right to have determined 
somewhere some way why he is not given that privilege, 
having passed examinations, we will say, in the normal 
procedure? 


Mr. McLeod replied that the administrative cost of it sort of stag- 
gered his imagination, adding, however: 

As a purely abstract matter, I think I must agree with 
you; but when we look at it from a practical standpoint, 
your subcommittee has indicated some interest in the cost of 
this program. 

And, to begin to calculate the cost of making a deter- 
mination with respect to the hundreds of thousands of 
applications that the Government receives in order to 
carry out this thing, that we agree in the abstract is desir- 

2% Record, pt. I, p. 935. 
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able, it seems to me, would put it, as I have said, into a kind 
of curious idea. 

I don’t see how as an administrative matter the Govern- 
ment could conduct it, but I am perfectly willing to listen 
to any proposals on the thing, and I am sure that I am as 
much interested as anybody else in a fair deal for an applicant. 


3. ALIENS 


Che only reference to aliens in Executive Order 10450” is in 


section 3 (a) where it is provided that upon request of the head of 
a department or agency 


The Civil Service Commission may, in its discretion, 
authorize such less investigation as may meet the require- 
ments of national security with respect to * * * aliens em- 
ployed outside the United States. 


However, in view of the emphasis in the opening paragraph of 
Executive Order 10450 to “complete and unswerving loyalty to the 
United States” it is difficult to understand how aliens could be 


handled under the order in any manner. The opening paragraph of 
the order reads: 


Whereas the interests of the national security require 
that all persons privileged to be employed in the depart- 
ments and agencies of the Government shall be reliable, trust- 
worthy, of good conduct and character, and of complete and 
unswerving loyalty to the United States. 

Loyalty is defined as the quality of being loyal, and loyal is defined 
as: 


Faithful to the lawful Government 


, or to the sovereign 
to whom one is subject. 


The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Unde: the Federal Employee Security Program 
discloses that the Canal Zone Government terminated four employees 
in the following category: 


Number of employees terminated because of security 
questions falling within the purview of section 8 (a) of 
Executive Order 10450. 


Yet the Canal Zone Government * reports that two of these persons 
terminated were local, non-United States citizens. 

The same Civil Service Commission report carried a total of 2 
persons terminated by the United States Information Agency similar 
to those terminated by the Canal Zone Government and a total of 74 
under the next category in the report, namely: 


Number of employees who resigned before determination 
was completed in cases where the “file was known to contain 


unfavorable information under section 8 (a) of Executive 
Order 10450, 


2% Record, pt, I, p. 27-31, at p. 28. 
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As to the 76 persons the United States Information Agency * 
advises: 

Agency records reflect that 3 of the 76 persons concerned 
were noncitizens at the time they left the employment of 
this Agency. 

Under Public Law No. 733 it is required that employees with 
ermanent or indefinite appointments who are citizens of the United 
tates must, after suspension and before termination, be served with 

charges, given an opportunity to answer, a hearing, a written state- 
ment of the decision of the head of the agency. Nothing is said in 
the law as to an alien having such rights. 

The Navy Instruction 29, “Charges, Removals, And Other Actions 
Under The Security Program” 3 in section 7—8 makes reference to the 
handling of security investigations covering, among others, ‘Aliens 
in United States, its territories and possessions” and in section 7-9 
security investigations covering “aliens employed outside the United 
States, its territories and possessions in temporary or seasonal status 
not in excess of 3 months.” 


4. SCIENTISTS 


Dr. Paul Klemperer * of Columbia University, read from the 
petition to the President, signed by 1,500 doctors, in which as citizens 
they deplored the departures from traditional American methods of 
adjudication, but set forth their views as applied to doctors and 
scientists as follows: 


As physicians, we are more particularly concerned by 
the discernibly harmful impact of such proceedings upon our 
special field of work. 

By the dismissal of Dr. Peters, a governmental agency has 
lost the services of a distinguished and renowned scientist. 
Dr. Peters has personally suffered the stigma of a dismissal 
on loyalty grounds. If his case stood alone, it would be 
sufficiently alarmmg. In fact, however, the Peters case 
resembles many others that have not reached the light of 
public knowledge nor the status of an appeal to the Supreme 
Court. Such episodes have not strengthened the Nation’s 
security. On the contrary, knowledge of such distressing 
experiences has discouraged the participation of highly 
qualified physicians in research projects and program vital to 
the Nation’s health. The effect of unsupported attacks upon 
the reputation of medical scientists has thus been the 
precise opposite of that intended to be achieved by the 
employee security program. 

Since a large part of all the money available today 
for medical research stems from governmental sources, the 
institutions responsible for this research, being bound by 
the security program, are no longer free to choose their 
research personnel solely on the basis of the applicant’s 
competence in his field or his potential contribution to its 
advancement, For example, the Public Health Service has 

32 Record, pt. II, p. 1146. 
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reportedly withheld research grants from at least 30 im- 
portant though entirely unclassified projects involving no 
“security” conditions whatsoever because some of the 
scientists connected with the projects—including professors 
in leading medical schools and one scientist who, be it noted, 
subsequently became a Nobel laureate—were suspected of dis- 
loyal associations that were neither specifically described nor 
formally moved. 

Moreover, the standards set up by the employee security 
program are rapidly becoming the standards utilized by 
institutions having no relation at all to governmental projects. 
As a result, significant numbers of practitioners and physi- 
cians engaged in research have been dropped from the staffs 
of universities and hospitals. We believe that medical 
research cannot thrive in such an atmosphere. 

We must therefore conclude that the operation of the 
present security program impairs our national sec urity by 
making governmental service undesirable to some of those 
best equipped to serve, thus depriving Government agencies 
of the services of men and women of rare gifts and attain- 
ments. This in turn may well undermine the effectiveness of 
our medical research and development program. And 
finally we are persuaded, as was the New York Times on 
March 7, 1955, that ‘‘soundness of the foundations of our 
national tradition of freedom and justice are at stake. And 
if these are not sound, we have no security and can have 
none,” 

In our view, the present program is ill-advised because it 
fails adequately to differentiate between cases like Dr. Peters’ 
and cases truly relating to security matters. The standards 
of judgment in the two types should not be the same. It is 
clearly consistent with the interests of national security that 
the irreplaceable services of men like Dr. Peters should con- 
tinue to be devoted to solving our country’s health problems. 
It is also clearly consistent with the interests of nationa! se- 
curity that the irreplaceable services of our too few medical 
researchers should continue to be utilized in scientific in- 
vestigations. Whatever may be the demands of national 
security in other aspects of governmental activity, they do 
not touch cases of the type we are now discussing. The 
constrictions of the present program should be removed when, 
as they do here, they cause not only personal but also 
national loss rather than gain. Restraints upon liberty may 
, be required, we recognize, if liberty is to survive. But, in 
‘the words spoken more than 150 years ago by Edmund Burke, 
that great friend of American democracy, “It ought to he 
the constant aim of very wise public council to find out by 
cautious experiments, and cool rational endeavors, with how 
little, not how much, of this restraint the community can 
subsist; for liberty is a good to be improved, and not an evil 
to be lessened.” 
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Mr. John Phelps,® secretary, scientists’ committee on loyalty and 
security, Federation of American Scientists, New Haven, Conn., point- 
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ed out that scientists are intelligent and responsible citizens and 
normally concerned with security matters because: 


* * * Scientists by the nature of their work are fre- 
quently involved in secret jobs and matters requiring security 
clearance—I think I can say out of proportion to their total 
numbers. 

* * * * * 


* * * Scientists who have had security difficulties may 
find themselves professionally handicapped to a far greater 
extent than individuals in other fields. 


Upon cross-examination * the following: 
D 


Mr. HapuıckK. Well, it is quite obvious that the physicists 
and other scientists are a logical target for espionage agents; 
isn’t that true? 

Mr. PueELrs. Yes, I think you can say that. 

Mr. Hapuick. So that a physicist or a scientist today must 
be somewhat like Caesar’s wife—above suspicion? 

Mr. Puetes. A physicist or a scientist who is handling 
really vital secrets, definitely, yes. Our feeling has been 
that perhaps security could really be better safeguarded if 
we concentrated perhaps even more than we do now on 
those individuals who are really handling vital secrets. 


Later in answer to a question, Mr. Phelps ™ stated: 


Scientists are more likely to consider the whole range of 
political movements and sort of take a look at each before 
they make up their mind. They are inclined, perhaps by 
their training, to somewhat more unorthodox views, a little 
bit more out of the conventional than, say, the average 
nonscientist. 


Mr. Phelps * stated further: 


If clearance procedures could be limited to persons in 
genuinely sensitive positions and the stigma associated with 
removal on security grounds, or with any security questions 
at all, could be minimized, it might be possible to operate a 
security program with primarily administrative procedures. 

However, in the present climate of concern over Commu- 
nist subversion, a charge of disloyalty or suspension as a 
security risk frequently carries a far greater stigma than 
conviction for some criminal offenses. A scientist in this 
predicament may be entirely unable to pursue his chosen 
profession. 

Several cases are known of highly qualified engineers with 
long experience who have been forced to accept jobs which 
are in no way commensurate with their skills in order to 
earn a livelihood. The legitimate requirements of security 
may occasionally demand a summary suspension, but once 
the employee has been rendered harmless from a security 

% Record, pt. I, p. 913. 
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FEDERAL EMPLOYEES' SECURITY PROGRAM 


standpoint, he should be given every opportunity to clear 
his name and protect his future. 


* * * * * 


It is further necessary carefully to balance an individual’s 
worth from an overall standpoint against the risk involved 
in continuing his employment; the contributions he may 
make should be balanced against the damage he might do. 
This consideration may operate quite frequently in the case 
of scientists, where removal of a keyman may cripple an 
essential project. 

At another point, Mr. Phelps ® said: 


Charges based on confidential investigations, hearsay, or 
fragmentary information should be more rigorously evaluated 
before they become the basis for security action against an 
individual. In addition to protecting the individual, careful 
preliminary evaluation of charges can save much time and 
trouble later on. Even when charges are factually correct, 
their security significance should be evaluated. At Fort 
Monmouth a scientist was charged with attempting to 
transmit a technical article written by him to a professor in 
Czechoslovakia, with the apparent implication that an effort 
was made to transmit useful technical information to the 
Communists. In reality the scientist, who could have simply 
mailed a reprint but instead took the matter up with his 
superior in the Army laboratories, intended only to follow a 
common professional custom in sending a copy of an article 
which was already available to any Iron Curtain scientist. 
Other scientists have been accused of participating in political 
activities at ages ranging upward from 13 years. Many 
examples of similarly absurd or trivial charges could be cited 
if time permitted. Such charges, when formally presented 
and requiring answers in affidavits and at hearings, do little 
to inspire confidence in those who are, presumably, respon- 
sible for the security of a vital installation. 


And, with reference to suspension, Mr. Phelps “ stated they should 
be used only in cases of genuine emergency, adding: 


It is regrettable that the regulations at present allow an 
individual’s clearance to be revoked without providing him 
with any procedural recourse whatever. The scientist may 
be kept in this state almost indefinitely with no chance to 
clear his name and with his professional career held in 
jeopardy. 

At Fort Monmouth this serious procedural defect mani- 
fested itself in the well-known “leper colony” of scientists 
and engineers against whom sufficient derogatory information 
presumably existed to warrant withdrawal of clearance but 
not suspension. The Monmouth “leper colony’ existed 
until last week, when the last employee was finally restored to 
his job, nearly 2 years after the peak of the Monmouth 


%# Record, pt. I, p. 910. 
* Record, pt. I, pp. 911-912. 
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investigations. It is clear that scientists so stigmatized are 

almost always prevented from pursuing their chosen specialty 

elsewhere should they wish to resign and seek other positions. 
* * * * * 


At Fort Monmouth, scientists were summarily suspended, 
reinstated with full clearance, moved to the “leper colony” 
—* withdrawal of clearance, and finally suspended again, 

| in a period of 2 or 3 months and in a dominant atmosphere 
of mystery. 


One case is known in which a scientist was obliged to 
defend himself four times against essentially the same 
charges. In many other cases the same charges have been 
brought against individuals on 2 or 3 separate occasions. 


Mr. Irving Ferman,“ director, Washington office, American Civil 
Liberties Union, presented for the record a statement by the chairman 
of their board, Mr. Ernest Angell, woich made the following statement 
about scientists: 


I want to present to you a naked question. If it were 
determined that the person who was most likely to develop a 
cure for cancer were a Communist, would anyone suggest that 
he should be denied Government aid in his research because 
of his being a Communist? Scientific progress is scientific 
progress, whatever that person’s affiliations may be. We do 
not believe, for example, that a disloyal person should be 
denied a grant for scientific work in which he might find the 
cure for poliomyelitis, resulting in saving the lives or health 
of many thousands of American children, merely because the 
person who might have discovered the cure was a Commu- 
nist. Yet, this is the practice our Government follows. 
Recipients of awards for nonsecret research work, who can- 
not present a danger to the national security—the sole test— 
must be found loyal before they can receive such awards. 
When Federal employees are not properly dismissable for 
disloyalty unless they are in sensitive positions, it is shocking 
to note that private individuals are so screened, and are to 
be denied awards no matter what the contribution they might 
make to health and welfare. We do not, of course, urge that 
disloyal persons are the ones who will make the best con- 
tributors to science. Nor, of course, are we imputing com- 
munism or other disloyal beliefs to any scientists working in 
these fields. We do urge that recipients of nomnsecret 
scientific awards should be choseu for their scientific abilities 
without any reference whatsoever to their political beliefs 
or connections with Communist movements. 





There was recently released by the White House,” a Report of 

the Committee on Loyalty in Relation to Government Support of 

“ Record, pt. I, pp. 930-931. 
, pt. ii, p. 1377. 
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Unclassified Research by the National Academy of Sciences. The 
summary of findings by this group were as follows: 


Funds have been made available by Congress for the ad- 
vancement of basic scientific research because of a conviction 
that such research has become essential to the continuing 
growth of our national safety, welfare, and prosperity. In 
appropriating such funds, Congress—sensible of the differ- 
ence between classified and la research—has made 
no provision for consideration of questions of loyalty in the 
award of the grant or contract. 

Unclassified research by its very nature and definition 
requires no secrecy but thrives on the dissemination of new 
knowledge. : 

Authentic progress in science stands on its own merits. 
So long as the scientific integrity of an individual is unaffected 
by political, moral, ideological, loyalty, or other attitudes or 
commitments, those attitudes and commitments have no 
bearing on the merit of his research. 

Lack of sceintific integrity from whatever cause will be 
revealed inevitably by the normal critical scrutiny to which 
the free and open work of every sceintist is subjected through- 
out his career by fellow sceintists. Consideration of scien- 
tific integrity is a routine procedure in all Federal agencies 
concerned with the administration of grants or contracts for 
research. 

There is no reason for singling out research for the appli- 
cation of loyalty requirements which set it apart from the 
multitude of other unclassified activities engaged in by the 
Government through contracts and grants. 


The recommendations of this group from the National Academy 
of Sciences were as follows: 


BRA 


— — 


On the basis of the above findings the committee ap- 
pointed by the National Academy of Sciences to counsel 
with the Gevernment regarding the question of loyalty cri- 
teria in the award of Government grants and contracts for 
unclassified scientific research recommends that the Govern- 
ment adhere to the following policy: 

1. The test in the award of grants and contracts for un- 
classified research should be the scientific integrity and 
competence of the individuals responsible for carrying out 
the research, and the scientific merits of their program. 

2. When an official of the Government comes into posses- 
sion of evidence which in his opinion indicates the possible 
existence of disloyalty in violation of law, he should promptly 
refer that information to the Federal agencies of law enforce- 
ment established to deal with such matters. 

3. An allegation of disloyalty should not by itself be 
grounds for adverse administrative action on a grant or 
contract for unclassified research by scientifically competent 
investigators; if the indications of disloyalty appear suffi- 
ciently serious to warrant any action at all, the Government 
in the opinion of the committee has no other course than to 
bring formal charges and to produce the evidence in open 
hearing before legally constituted authority. 


a 
‘Zo 
* 
a 
—* 
e 
sda: 
q> 
— 
—* 
A 
oc 
Lad 
a. 
= 
orem 





FEDERAL EMPLOYEES’ SECURITY PROGRAM 341 


Of interest in this particular matter of the scientists is the editorial 
in thé Washington Post “ entitled “The Cult of Secrecy” which states: 


Secrecy in regard to science has been carried to such 
lengths that it is now operating to stifle the national secu- 
rity it is supposed to protect. This is a conclusion reached 
by almost every one of the eminent scientists who appeared 
before the Moss Subcommittee on Government Information 
in the course of its hearings last month. It is a conclusion 
strengthened by the report of a committee of the National 
Academy of Science on “Loyalty in Relation to Government 
Support of Unclassified Research.” 

Scientific research having nothing whatever to do with 
weapons or defense has come under the pall of governmental 
security restraints. The consequence has been a discourage- 
ment of inquiry into those basic areas on which all techno- 
logical development must rest. The Academy of Science 
committee in a strongly worded report has counseled the 
Government to keep hands off science in these nonclassified 
areas and to judge scientists not on the basis of vague, 
unsupported allegations concerning their loyalty but rather 
on the basis of the integrity demonstrated in their work. 
The scientists who testified before the Moss subcommittee 
argued for a dramatic expansion of the nonclassified area. 

Nature has no secrets, the scientific witnesses agreed; she 
has only undiscovered areas awaiting the energy, resource- 
fulness, and daring of researchers without regard to their 
nationality. As Dr. Harold Urey put it: ‘All scientific and 
engineering knowledge can be learned by others without 
help in any way * * * . Maximum secrecy is not the way 
to promote security.” “You cannot keep a law of nature 
secret,” said Dr. Detlev Bronk. 

The cult of secrecy in relation to science began with the 
realization of nuclear fission; its aim was to retain for the 
United States a monopoly of knowledge not only about the 
military applications of this new force but about the basic 
scientific concepts behind it as well. And the Atomic 
Energy Commission redoubled its efforts to maintain secrecy 
long after it became apparent that the secret it sought to 
monopolize had ceased to exist. Rigid restraints were im- 
posed on communication among scientists; rigid loyalty tests 
were construed in such a way as to deprive the Nation of 
several of its most brilliant scientific minds, including Robert 
Oppenheimer and Edward Condon; research and experimen- 
tation were controlied by the AEC so that the dynamic 
forces of free enterprise and competition could not operate; 
and American scientists were shut off from contact with 
foreign research and development. 

In their pioneering study of the Control of Atomic Energy, 
James R. Newman and Byron S. Miller warned as far back as 
1948 that: “Preoccupation with the ‘secret’ instead of with 
the thing itself will stifle the scientific research from which 
our real strength is derived, will strengthen the pernicious 
misconception that we have a monopoly of knowledge in the 


# April 8, 1956. 
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science of atomic energy, and will beguile us into embracing 
the fatal fallacy that we can achieve security for ourselves by 
keeping our knowledge from others.” 

These were prophetic words. Scientific development is 
peculiarly dependent upon the cross-fertilization which 
comes from a free exchange of ideas among researchers. But 
cross-fertilization was forbidden, and the consequence has 
been a disastrous sterility. 

At the close of the extensive hearings he conducted, 
Representative Moss said: “There is every indication that 
the more information there is made available, the greater 
will be the Nation’s security.” The whole of the American 
experience supports the view that progress in science, as ‘in 
art and industry, is a product of dirifettared initiative operat- 
ing in an atmosphere of freedom. It was under such condi- 
tions that this country achieved supremacy in many fields of 
technology. If there is a risk in open activity, it is a caleu- 
lated risk worth taking to avert the far graver perils inherent 
in shackling the scientific mind. 

“Full information is the very lifeblood of effective scien- 
tific and technological knowledge,” Dr. Lloyd V. Berkner, 
president of Associated Universities, Inc., told the Moss 
subcommittee. “It is not enough that we stay abreast of 
an enemy, it is imperative that we stay ahead. Our incom- 
parable system of free enterprise can do this if we but feed 
it adequate knowledge and brilliant ideas.” The Moss 
subcommittee and the special committee of the National 
Academy of Science have rendered an invaluable service to 
national security in bringing their indictment of secrecy to 
the attention of the American people. 


RESIGNATIONS 


When the Chairman of the Civil Service Commission, Mr. Philip 
Young “ appeared before the committee in March of 1954 he was 
asked if he knew how many of those resigning were on notice that 
charges were pending against them. To which he replied: 


When you get into the question of resignations, and you 
inquire as to ‘whether a person knew there was derogatory 
information in his file at the time he resigned, it is sort of 
like attempting to determine whether or not a man had a 
guilty conscience at the time he resigned, perhaps, 

= * * * x 


Some may have known and some may not have known. 
But Mr. Young “ protested: 


UNIVERSITY OF Mi 


A voluntary resignation, in my opinion, is not a con- 
viction. The man resigns on a voluntary basis. 
However, it should be noted that the Civil Service Commission on 
its Consolidated Report on Agency Operations under the Federal 


“ Record, pt. I, pp. 1037-1038. 
* Record, pt. T p. 1039. 





FEDERAL EMPLOYEES’ SECURITY PROGRAM 343 


employees security program carries resignations under the following 
caption: 


Number of employees who resigned before determination 
was completed in cases where the file was known to contain 
unfavorable information under section 8 (a) of Executive 
Order 10450. 


At another point in his testimony of March 1954, Mr. Young “ 
stated: 


As I said before, it may be that a very large part or 
some part of the total of those 383 either may have resigned 
voluntarily or may have been discharged for reasons other 
than those of a subversive character. 


But, as explained by the Director of the Federal Mediation and 
Conciliation Service before a House Committee 


These resignations have not been because we had any- 
thing on them, but simply because there was enough there to 
cause an investigation, and rather than face the investiga- 
tion, some people have resigned. 


The General Counsel of the Treasury Department in testifying 
7 48 X ? 
before a House Appropriations Committee “ referred to “forced 
resignations in the numbers given as taken out of Government by the 
Executive order. His words: 


The total dismissals and forced resignations for 1953 were 
339, of which 130 were for security reasons and out of the 
130 were the 4 specifically found under the prior loyalty 
program to be disloyal persons. 


However, there are no figures available to determine how many 
Departments and Agencies followed the policy of forcing resignations 
and how many were handled like the Federal Mediation and Concilia- 
tion Service. 

It is believed that most of the persons who resigned and are carried 
on the civil-service reports as: 


Employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavor- 
able information under section 8 (a) of Executive Order 
10450. 


never knew of the fact that they were considered a security risk. As 
to a person who resigned from the Export-Import Bank of Washing- 
ton © the Security Officer advised: 


Although the Personnel Security Officer knew the person’s 
file contained unfavorable information, so far as is known 
this person was not aware of it. 


a Record, pt. I, p. 1 

« Hearings Department of Labor and Related Independent Agencies, House Appropriations Subcom- 
mittee, March 1954, p. 3 
Deseret — House Committee on Appropriations, 83d Cong., 2d sess., re: Treasury 

partment, 

# Hearings, ‘Subcommittee, House ee Committee, re: Department of Labor Related Inde- 
pendent Apoia, 83d Cong., 2d sess., p. 377. 
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The witness Will Maslow,® in speaking of the suspension of em- 
ployees and the suspicion arising that they are deliberately drawn 
out to put pressure on the suspended employee, stated further: 


Many persons, as soon as they receive these charges and 
notices of suspension, resign. Many others, according to 
the published records that have now begun to appear, re- 
signed when told that charges will be filed against them, 
because they know that they ‘face a year of supporting them- 
selves off the payroll. 


And, as for additional reasons, former Senator Harry Cain © said: 


Many accused persons have resigned before getting a hear- 
ing only because they could not afford to hire counsel. I 
know this to be true. 


The most ironical thing about the handling of resignations under 
the security program is the inability of the departments and agencies 
in many cases to identify some of those resigning and in one instance 
inability to set forth the dates of employment of any of those carried 
as resigned. For example, the Civil Service Commission’s Fourth 
Consolidated Report on Agency Operations Under the Federal Em- 
ployee Security Program * for the period May 28, 1953, to June 30, 
1955, carried the following statistics on resignations from the Depart- 
ment of Justice: 

Number of employees who resigned before determination was completed 


in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 


The Department of Justice was asked to furnish a list, without 
names, but showing the dates of employment of each of these 130 
employees who were carried as resigned under the order, and, to check 
with the Civil Service Commission to determine if any of the 130 


persons had been subsequently reemployed in Federal service. Assist- 
ant Attorney General William F. Tompkins * in charge of the Internal 
Security Division, replied: 


Relative to the former employees carried on the Civil 
Service Commission report as “employees who resigned 
before determination was completed where the file was known 
to contain unfavorable information under section 8 (a) of 
Executive Order 10450,” you are advised that the Depart- 
ment has not maintained a list specifically identifying such 
former employees in relation to the report to the Civil Service 
Commission. Accordingly, | am unable to comply with this 
specific request. 

The General Services Administration * were unable to locate or 
identify 13 of 92 carried on the Civil Service Commission list as re- 
signed. In fact, the General Services Administration was unable to 


identify 9 of the 174 persons carried as having been terminated under 
the order. 


$ Record, pt. 
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Before a Subcommittee of the House Appropriations Committee © 
the Executive Officer of the Office of Defense Mobilization was 
questioned by Congressman Yates concerning the two persons listed 
in the Civil Service Commission’s consolidated reports on agency 
operations under the Federal employees security program under the 
category: 


Number of employees who resigned before determination 
was completed in cases where the file was known to contain 


unfavorable information under section 8 (a) of Executive 
Order 10450. 


The cross-examination follows: 


Mr. Yates. The impression I got from your previous 
answer was that there was something special about these two 
employees and that was the reason for their resigning; am I 
wrong in that? 

Mr. Youna. They resigned during the investigation when 
they did not wish to answer questions which we raised. 

Mr. Yates. Touching upon their loyalty to the Govern- 
ment of the United States. 

Mr. Youne. Suitability. 

Mr. Yarss. Suitability? 

Mr. Youna. Right. 

Mr. Yares. You draw a distinction between suitability 
and loyalty and security? 

Mr. Youna. Yes. 
Mr. Yates. Not security? 


Mr. Youna. The two people who resigned were not loyalty 
cases. 


rr a 


— — 


The Commissioner of the Bureau of Reclamation, Department of 
the Interior, who is also the security officer for the Bureau, told a 
House Appropriations subcommittee * in answer to a question whether 
the Bureau had discharged any employees as security risks: 


So far we have not had to actually discharge any. When 
they learn that the Department is ready to prefer charges on 
the basis of information obtained, they have an opportunity 
to resign if they so choose, or stay on and face those charges. 
They have resigned. Those people, however, are told, and 


we are following up to see that the records show that they 
did resign under that pressure. 


Before a subcommittee of the House Appropriations Committee © 
Secretary of Agriculture Ezra Taft Benson stated, after mentioning 
removals under the security program, that— 
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We have also had a number of employees who have resigned 


during or after investigation and prior to the preferment of 
charges and a security determination. 
® Hearings, Subcommittee, House Appropriations Committee, 83d Cong., 2d sess., Office of Defense 


Mobilization, pt. 2, p. 1284. 


@ Hearings, subcommittee, House A porepeietions Committee, February 3, 1954, pt. 2, re Interior Depart- 
ment appropriations for fiscal 1955, pp. 867-868. 


8 Hearings, subcommittee, House Appropriations Committee, re Department of Agriculture appropria- 
tions for fisca] 1955, pt. I, 88d Cong., 2d sess., p. 134, January 28, 1954, 
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the same period, 291 were identified by name of individual 
and the employment information is shown in enclosure 3. 
Eighty-seven resignations could not be identified by name 
and, therefore, further check was not possible. 


The Civil Service Commission’s report ® covering the Department 
of the Navy disclosed the following figures on resignations: 
Number of —— who resigned before determination was completed 


in cases where the file was known to contain unfavorable information un- 
der sec. 8 (a) of Executive Order 10450 998 


However, the Navy Department could only account for a total of 
756 of these cases of persons who resigned, leaving 242 about which 
employment information could not be obtained. Even in the cases 
of those carried by the Civil Service Commission as having been 
terminated, there were 13 cases not located. In explanation, the 
Assistant Secretary of the Navy ™ stated: 


It is noted that categories (b) and (c) do not account for 
the number of persons previously submitted under these 
categories. As you may be aware, the Civil Service Com- 
mission standard form 77 does not require reporting agencies 
to maintain or retain lists of names corresponding to the 
number of separations reported. Although the Navy De- 
artment has, since October 1, 1954, required its activities to 
urnish names corresponding to the number of separations 
reported we cannot identify all cases previously reported 
under these two categories. 


%*Rederd,. pt. L-pp. 731-732. 
“ Record, pt. IT, p. 1271. 
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The Department of the Interior ® was unable to locate and identify 
43 cases which had been carried on the Civil Service Commission list 
as having resigned under the order. Explaining the failure, the 
Director of the Division of Security, Department of the Interior 
explained: 


The reason for this discrepancy is our inability to definitely 
identify some of the employees who resigned since card 
records were not made in all cases. 


The Department of the Army, according to the Civil Service Com- 
mission, had reported on its form 77’s the following: 
Number of employees who resigned before determination was completed in 


cases where the file was known to contain unfavorable information under 
sec. 8 (a) of Executive Order 10450. __. E e ea 747 


However, the Army was able to identify only 512 of this number 


In explanation of the failure to locate the 235 cases, the Departme 
of the Army ® stated: 


It will be noted that the number of individuals on the 
enclosed listings in categories (a) and (b) above do not agree 
with the totals of those classes of persons reported on stand- 
ard form 77: Reports of Agency Actions Under Executive 
Order 10450, submitted to the Civil Service Commission by 
the Department of the Army. Installations in the field who 
accumulated data for the feeder reports which led to the data 
reported on standard form 77 were not required to maintain 
listings of the names of all persons whose cases were 
reported under the various items listed on standard form 
77. In preparing the reports which led to the enclosed 
listings all installations reviewed whatever records had been 
retained and the enclosed listings are the sum total of the 
efforts made to identify the persons involved. At this time 
there is no other means available for identifying the indi- 
viduals involved and, without names, there is no way of 
obtaining the remaining service data. 

For the Department of the Air Force, the Civil Service Commissio 
report ® discloses the following, relative to resignations: 
Number of employees who resigned before determination was completed in 


cases where the file was known to contain unfavorable information under 
sec. 8 (a) of Executive Order 10450 


But of this 378 the Air Force ® was unable to identify and locate 
291 cases, leaving 87 unidentified. It should be noted also that of 
the 437 cases of persons terminated pursuant to the order, the Air 
Force was unable to loc abe or identify 66 cases. In explanation, tl 
Department of the Air Force stated: 


Of the 404 —— reported to the Civil Service Com- 
mission during the period May 28, 1953 to June 30, 1955, 
338 were identified by name of individual, and the employ- 
ment information is shown in enclosure 2. Sixty-six of the 
removal cases could not be identified by name. Of the 378 
resignations reported to the Civil Service Commission for 


5 Record, pt. II, p. 1233 
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PART VIII 
RELATED SECURITY PROGRAMS 


1. Sensitive Postrions—CLEARANCE STANDARDS 





The staff report of John Slear ' states, with reference to employee 
clearance standards: 


Standards for employment in the Government as stated 
in the Executive Order No. 10450 and the Justice Department 
sample regulations: 

“Tt shall be the policy of the Department of Justice based 
on the said act of August 26, 1950 (64 Stat. 476 U.S. C. 
22-1, and the Executive Order No. 10450), to employ and to 
retain in employment only those persons whose employment 
is found to be clearly consistent with the interests of national 
security.” 

In the security regulations promulgated for the use of the 
National Science Foundation will be found in addition to 
the above provision in Executive Order No. 10450 and the 
sample security regulations, the following section 3.3: 

“No employee shall be permitted access to information 
or property protected by security access restrictions until 
security clearance has been granted such employee. Security 
clearance is a determination that the common defense and 
security will not be endangered by permitting an employee 
access to information or property protected by security 
access restrictions.” 

The Federal Security Act, Public Law 920, 81st Congress, 
section 403 (a), includes the following language concerning 
clearance of an individual for employment in the Federal Civil 
Defense Administration: 

“No employee of the Administration shall be permitted 
to have access to information or property with respect to 
which access restrictions have been established under this 
section, until it shall have been determined that no informa- 
tion is contained in the files of the FBI or any other investiga- 
tive agency of the Government indicating that such employee 
is of questionable loyalty or reliability for security purposes, 
or if such information is disclosed, until the FBI shall have 
conducted a full field investigation concerning such person, 
and a report thereon shall have been evaluated in writing 
by the Administrator.” 

It will be observed from the three quotations cited that 
there is a lack of uniformity in the standards followed by 
the different departments and agencies of the Government 
in clearing a person for sensitive employment. The first 
quote is from the Department of Justice sample security 
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regulations; the other two quotes are taken from acts of Con- 
gress passed for the respective agencies mentioned. These 
do not compose the only variations in the governmentwide 
security program, but they illustrate the variance of one 
phase of the security program as covered by an Executive 
order and statutes. It also illustrates a combining of the 
individual security with the clearance for access to classified 
material (the latter being covered by another Executive order 
or by legislation as indicated). 


The Assistant Secretary of Commerce ? told a House Appropria- 
tions Subcommittee that 21,000 of the 36,000 full-time pos?‘ions in 
his Department were classified as sensitive and that it was his under- 
standing that Executive Order 10450 applied only to sensitive posi- 
tions. Despite this last statement the reports made to the Civil 
Service Commission on form 77 by the Department of Commerce 
indicate that over half of the terminations and resignations were in 
nonsensitive positions. 

Executive Order No. 10501 * provides for safeguarding official infor- 
mation in the interests of the defense of the United States. It is geared 
to mesh with Execurive Order 10450 * since the introductory clauses 
give the “interests of national defense’ as the reason and sets forth 
that “certain information aflecting national defense” be protected 
uniformly against unauthorized disclosure. 

In its operation, however, Executive Order No. 10501 has been 
used by the heads of departments and agencies to accomplish many 
purposes other than the one expressed in the order, namely “the 
preservation of the ability of the United States to protect and defend 
itself against all hostile or destructive action by covert or overt means, 
including espionage as well as military action.” 

For example, practically all of the positons in the Small Business 
Administration are classified as sensitive. As of June 30, 1955, the 
actual number ° was 620 out of about 700 total employees. Reasoning 
therefor was that some of their employees are located physically and 
have their offices in procurement offices of the Government, and these 
employees have secretaries who are thus sensitive, that financial 
specialists who pass on loan applications might have access to classi- 
fied material, ete. Yet the Atomic Energy Commission has an agree- 
ment with the Small Business Administration that the latter’ s employ- 
ees were not to have access to anything classified confidential or higher.’ 

Reviewing the situation as to the Small Business Administration it 
would seem that the powers to designate positions as sensitive have 
been enlarged from that of the national defense to the whole category 
of “trustworthiness” of employees to handle funds of the Government 
or normal governmental correspondence. 

To correct the situation, Mr. John Phelps,’ from the Federation 
of American Scientists, suggested: 


The approach which now seems most generally practical 
is to scale job sensitivity to the system of information classi- 


2 Hearings, subcommittee, House Appropriations Committee, 84th Cong., 1st sess., Department of Com- 
merce, April 18, 1955, pp. 41, 81. 
3 Record, pt. I, pp. 33-40. 
* Record, pt. I, pp. 27-31. 
§ Record, pt. I, p. 968. 
® Record, pt. I, pp. 284-285. 
7 Record, pt. 1, p. 919. 
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fication. The three levels of information classification can 
help to guide the intensity of security screening of employees 
or applicants. Much information is currently overclassified 
and this can be expected to lead to an overclassification of 
jobs. However, the information classification system appears 
to be the best guide to overall sensitivity now available. 

First of all, many positions could be designated as insensi- 
tive if they involved no access to classified material. This 
would eliminate from security screening many jobs in agencies 
traditionally considered sensitive, 


2. THE ÅRMED SERVICES SECURITY PROGRAM 


Mr. Irving Ferman, director, Washington office, American Civil 
Liberties Union, presented for the record a statement by the chairman 
of their board, Mr. Ernest Angell which contained the following: 


We appreciate fully that section 731 of Public Law 458 
requires that no funds shall be expended for those formally 
enrolled in ROTC who have not executed a certification of 
loyalty or loyalty oath in such form as shall be prescribed 
by the Secretary of Defense. Pursuant to this purported 
authorization, the Defense Department has required those 
who wish to enroll formally in ROTC to execute not merely 
an oath that they do not advocate the violent overthrow of 
the Government and are not members of organizations so 
advocating—a loyalty oath form specifically approved in 
section 718—but has required the execution of form DD98, 
which requires the enrollee to certify that he is not a member 
of organizations listed by the Attorney General on his so- 
called subversive list, and requires him to further list any 
meetings or organizational or social activites sponsored by 
these organizations which he has attended or been present 
at, or for which he has sold or distributed their published 
material or with which he has been identified or associated 
in some other manner not further defired. Those who have 
had such proscribed association are required to list them. 
If they list anything the least bit suspect, they cannot be 
formally enrolled in ROTC, but may participate in the pro- 
gram without, however, being allowed to march in uniform 
and without the loan to them of textbooks and necessary 
drill equipment. The person who is thus not formally enrolled 
is required to march by himself, or only with others similarly 
situated, thus, in effect, stigmatizing him in the eyes of his 
fellow students. 

Since no question of national security seems to be in- 
volved here, and since a person found to be perfectly loyal 
may nonetheless be stigmatized before the final determina- 
tion is made, we suggest this needs investigation. Moreover, 
just as the USAFI requirements infringe upon academic free- 
dom by permitting control of teachers, the ROTC program 
infringes upon academic freedom by requiring students in 
public land-grant universities or colleges to be expelled in 
cases where formal enrollment in ROTC is required by 
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State law. We could bring to the subcommittee’s attention 
the case of one top. Wisconsin student who honestly reported 
that he was once a friend of a person who was later investi- 
gated by the FBI for alleged Communist activities. The 
student was stigmatized by being refused permission to 
wear his uniform and had expected to drop out of the 
university rather than face public branding as a subversive. 
Only the saving action by the university permitted the 
student’s continuance. 

The security regulations of the Army governing military 
personnel are seriously in need of study. They are both un- 
just and inconsistent. Since this whole area has become a 
political football—witness the Major Peress controversy—a 
calm, detailed, and objective study seems particularly ad- 
visable. We want to point out briefly some of the more trou- 
bling aspects of the present program. 

Oddly enough, there are lower security requirements for 
draftees than for officers and volunteers. An officer or 
volunteer may be discharged from the Army under identical 
circumstances which would keep the draftee in the Army. 
Why discriminate between volunteers and draftees in this 
regard? 

Strangely enough, the regulations also seem to discriminate 
in favor of known Communists. We, of course, are not 
making any ridiculous assertion that the Army is coddling 
Communists—indeed, its harsh treatment of many suspected 
of disloyalty is proof positive to the contrary—but we do 
point out this paradox: though a known or admitted Com- 
munist will not get past the induction station, those regis- 
trants who are not known or admitted Communists but may 
be security risks, and those who refuse to execute the required 
loyalty certificate in its entirety (whether for reasons of 
conscientious objection or other objections of principle), can 
be inducted into the Army and then find themselves con- 
fronted with the possibility of an undesirable discharge. 

The criteria used by the Army are open to much criticism. 
They may result in a person receiving an undesriable dis- 
charge just because a friend is or was a member of a Com- 
munist organization, even though the inductee may be 
totally unaware of the friend’s membership or if the friend 
had resigned his membership prior to making the inductee’s 
acquaintance. 

‘he review procedures should be reexamined, for the 
Department of the Army Review Board is permitted to set 
aside a finding favorable to a soldier without the accused 
having a hearing before it. Since the impression the in- 
dividual makes may be the paramount consideration, and 
his personal appearance must carry great weight, this seems 
a most unfortunate provision. 

But the worst part of the Army’s personnel security pro- 
gram lies in the kind of discharge a man gets. The regula- 
tions require that the type of discharge ‘‘shall be predicated 
upon the gravity of the reasonably substantiated information 
in derogation.” To predicate the character of the discharge 
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upon this standard may be altogether appropriate if the 
derogatory information involved is, let us say, commission of 
an act of treason or sabotage while in the Army. But to 
rmit a type of discharge to be predicated on such items as 
1aving a close friend who is a member of a subversive organi- 
zation is ludicrous. Moreover, the Army has stated to one 
of our attorneys in a particular case that they do not mean 
what they say in their regulations. In this case, a com- 
letely scandalous one in our opinion, a young man who had 
—* associated with some non-Stalinist organizations on the 
Attorney General’s list severed all his connections before 
being inducted into the Army. He answered completely and 
truthfully all questions as to past associations which were 
asked him. When the time came for his discharge, believe 
it or not, it was held up—and at this writing is still being held 
up—for several months merely so that the Army could de- 
termine what type of discharge to give him, based upon infor- 
mation he had disclosed to it when he was first inducted. 
The only additional information it proposed to use against 
him concerned his relatives. 

We say that the Army does not mean what it says by its 
regulations, for the reason that one of ACLU’s attorneys was 
authorized to quote the Pentagon that ‘No man may be given 
less than an honorable discharge for activities prior to the 
time of induction as long as he disclosed these activities to 
the Army whenever requested to do so.” While this is 
supposedly official Pentagon policy, we have been informed 
of many cases in which individuals received other than 
honorable discharges, though no contention was ever made 
that the service they had rendered was other than honorable. 

If the Army has doubts whether a man will be a security 
risk, it should not induct him in the first place. It should 
make its determination first and only induct a man if he is 
found not to be a security risk. Where a man hides nothing 
from the Army, and serves honorably, he is certainly entitled 
to an honorable discharge. There is certainly no demands 
of national security that can be served by stigmatizing a 
man after he is no longer in the United States Army. What 
has happened in practice is absurd, and, as the New York 
Court of Appeals has said in a case involving a discharge 
from the National Guard: 

“(A discharge without honor) may have an adverse effect 
on his reputation and career * * *. This form of discharge 
is probably damaging to * * * reputation * * * and to 

rospects in life * * *.” Nistal v. Hausauer (N. Y. L. J., 
March 1954, p. 1, col. 1). 

The Coast Guard operates a security program which 
has drawn kudos from the ACLU in the past. This program, 
unlike the industrial security program, does provide for 
regional hearing boards with appeals and hearings de novo 
for all merchant-marine personnel denied security clearance 
by a hearing board. When the Coast Guard began to deviate 
from fair procedures by failing to give a detailed statement 
of the charges against a seaman, the courts promptly took 
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the Coast Guard to task and required such detailed charges 
to be given. The Coast Guard then granted new hearings 
to all persons previously denied clearance, without any such 
restrictions as are found in the new industrial security 
program. But the Coast Guard program, too, is subject 
to the same basic defects that are found in virtually every 
security program administered by the Federal Government. 


Under date of October 17, 1955, the Department of the Army ° 
issued instructions to all commands in the Armed Forces, relating to 
“Modification of procedures relating to the military personnel security 
program.” It pointed out that a review of personnel security cases 
that had been processed: 


Clearly indicates the urgent need for a revision of certain 
policies and procedures now prescribed in published De- 
partment of the Army regulations and directives. 


It was pointed out that this was necessary in order to carry out the 
personnel security program ‘‘in accordance with the spirit, as well 
as the letter of existing instructions’ and set forth that thereafter 
investigation, evaluation, and adjudication of personnel security 
cases would be governed by the policies, interpretations, and pro- 
cedures therein outlined. They are discussed below: 

As to the criteria set forth in AR 604-10 it provided that: 


The mere existence of information falling within the 
scope of these criteria does not, in itself, constitute a bar 
to acceptance or retention— 


and goes on to say that the determination of acceptance or retention 


Must be based upon competent information which 
indicates, or from which it may be logically inferred, that 
the individual is motivated or influenced by, or is sympathetic 
to subversive aims or ideologies. 
In determining the risks involved in retaining or eliminating a 
person from the Armed Forces, the directive states that the following 
factors are to be carefully considered: 


(a) Whether or not the individual made full voluntary 
disclosure of substantial derogatory information. 

(6) The age at which the derogatory action took place. 

(c) The period of time over which the derogatory action 
took place. 

(d) Whether membership in a cited organization was the 
result of actual belief in, or knowledge of, the subversive 
nature of the organization, or was the result of a desire for 
social activities, or misguided belief in alleged patriotic 
motives espoused by the organization. 


This latter mstruction carries an important recommendation in 
parentnesis, as follows: 


It should be remembered that Communist-front organi- 
zations were designed to ensnare persons by appealing to 
patriotic motives or other high ideals while the true nature 
of the organization was disguised. 


* Record, pt. II, pp. 1297-1298, 
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In the matter of “kinship” activities in listed associations the 
criteria is to be used as an allegation only: 


If there is available information which indicates, or from 
which it may logically be inferred, that the individual is 
sympathetically influenced in thought or action by the sub- 
versive activities or ideologies of his relatives or associates. 


Another point covered is that of “character” references. The 
directive points out that: 


An individual will not be held accountable for the pro- 
Communist or subversive opinions or activities of his char- 
acter references, unless there is available competent informa- 
tion which indicates, or from which it can logically be in- 
ferred, that he not only had knowledge of but sympathizes 
with or is influenced in thought or action by those opinions 
or activities of such character references. 


The directive also instructed major commanders to conduct appro- 
priate refresher training of investigative and adjudicative personnel 
toward the objects of complete cognizance of and compliance with 
the regulations. 


3. INDUSTRIAL SECURITY PROGRANX 
3. INDUSTRIAL SECURI P RAM 


While we were not directed or empowered as a committee to in- 
vestigate the industrial security program, we hope that some of the 
results of our work may be helpful to the millions of employees of 


private industry engaged in work under Government contracts. It is 
our further hope that improvement—legislative, regulatory or adminis- 
trative—that may be needed in the employees security program may be 
incorporated or reflected in some helpful way in the industrial secu- 
rity program. 

The great national ———— of our delegated responsibilities in 


the area of Federal employment will be clearly apparent when esti- 
mates are presented of the number of men and women whose employ- 
ment is subject to the security tests outlined in the various acts of 
Congress, Executive orders and other regulatory, administrative or 
official action. And even these great numbers omit those who have 
been or are being subjected to loyalty and security tests by State 
and municipal governments and by unofficial systems of one kind or 
another in professions and in private employment. What is being 
done or has been done by the f ederal Government in the matter of 
national security is being imitated, and in some cases even enlarged 
in many areas of employment where any connection with national 
security, as we understand that word, is so remote as to be practi- 
cally nonexistent. 

It has been estimated !° that the number of those whose employ- 
ment is subject to the security tests prescribed by Congress, Executive 
orders, and other official action totals close to 9 million. One witness 
estimated that, in addition to the loyalty and security tests by State 
and municipal governments and unofficial systems, the following 
number were involved: 


Record, Pt. I, p. 102, 
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Government civil employees 2, 300, 000 
CRIN id hk ae a a Sk a a ds 3, 000, 000 
Atomic Energy Commission and its contractors 130, 000 
Port security program 500, 000 
Industrial security program 3, 000, 000 

While the subcommittee’s investigation has been generally restricted 
to the Government civil employees, there have been instances in 
which the investigation overlapped into the armed services and the 
industrial security programs. Perhaps the subcommittee’s authority 
should have been enlarged since, as one witness stated: 


Many of the evils and abuses which have characterized 
the administration of the employee security occur in the 
administration of the industrial security program, 

* * * * * 


What has been and is being done, good and bad, by the 
Federal Government in the name of national security is being 
imitated and even enlarged in many areas of employment 
where any connection with national security, as that word 
has come to be understood, is so remote as to be practically 
nonexistent. 


Mr. Irving Ferman," director, Washington office, American Civil 
Liberties Union, presented for the record a statement by the chairman 
of their board, Mr. Ernest Angell, which contained the following: 


Of all the various security programs, those governing 
workers in defense plants have been the most confusing, and 
certainly need study. The history of these programs will be 


illuminating. 

The first industrial personnel security program was quite 
literally a star-chamber proceeding. Workers in defense 
plants who had access to classified informational materials 
were granted hearings by a board which met only in Washing- 
ton and which insisted that the very fact of its existence be 
kept secret. Attorneys who appeared before that board were 
told that the hearing procedures themselves were classified 
and that therefore they could not disclose them to anyone. 
If they made any notes during the proceeding they were 
required to burn them before being allowed to leave the 
hearing room. The committee will be interested in knowing 
that the ACLU was astonished to learn in 1949 for the first 
time that this program had been underway for many months. 
The situation was remedied in late 1949 by the creation of 
an Industrial Employment Review Board, which heard 
appeals from denials of revocation of security clearances 
made without hearing by the Armed Forces Personnel 
Security Board. The [ERB built up a fine record under its 
chairman, Mr. J. Tenney Mason. The ACLU has com- 
plimented this board in the past. 

In May 1953 the Eisenhower administration substituted a 
new program. Its theme was decentralization. While 
we commended the fact that at last regional hearing boards 
were set up, we expressed our dismay that the right to have 
a centralized review in Wasington had been taken away. 


Record, Pt. I, pp. 929-930. 
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On February 2, 1955, the Secretary of Defense changed the 
entire setup again. Now, under regulations which will 
become effective this April 4, there are regional hearing 
boards with a limited right of review by_a central board 
in Washington. Happily, the new regulations give the 
right to reopen all past cases on the ground of newly dis- 
covered evidence or other good cause. Happily, too, they 
at last provide for written opinions analyzing the reasons for 
denial of clearances, irae it is unclear whether or not 
such opinions are to be furnished to the person concerned. 
But there are many things in these regulations which need 
further study. The criteria, for example, are so broad that 
a person could be called a security risk because he had a 
friend who was a close friend of the English Ambassador. 
While the director of the entire program is to be a civilian, 
unfortunately the majority of each sere ening and review 
board may be composed of members of the military and 
we do not believe that the military should have control over 
the status of civilians. We say this in the full light of our 
experience that many high-ranking military officials are 
much more scrupulous in protecting the civil liberties of 
individuals than are many civilians. Unhappily, too, 
organizational membership outside the Attorney General’s 
list—the danger of which I have already described—may be 
considered. 

“While the administration is making a considered effort 
to prevent unwarranted suspensions which occurred under 
the 1953 program, the regulations are so loosely worded as to 
permit such suspensions if only they are made by high au- 
thorities. There is still no provision for cross-examining 
adverse witnesses. 

The right of review is too sharply limited. Determina- 
tion of a hearing board is final if the direcior is satisfied 
with the unanimous determination. Cases go to the central 
review board only if the hearing board decision was not unan- 
imous, or if in his judgment a case presents novel issues 
or unusual circumstances. We point out that a unanimous 
tribunal may be just as wrong as a divided tribunal; that 
the judgment of one man should not be allowed to deter- 
mine whether or not a case may be appealed. The regula- 
tions also unfortunately permit the Secretary of Defense or 
the Secretaries of the three military departments acting 
jointly to review any decision—and no standards are set 
forth under which they may operate or restricting the cases 
in which thev may intervene, leaving the field open for 
politic ‘al considerations to determine their action. No per- 
son’s fate as a security risk should be permitted to depend 
upon political motivations. And we also reiterate our op- 
position to final determinations in this area made by Gov- 
ernment employees. 

The situation has been particularly bad in the past in the 
case of clearances needed for access to materials or informa- 
tion classified only as confidential, the lowest grade of clas- 
sification. The contractor has been allowed to determine 
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whether or not such individuals are security risks. This has 
resulted in the hiring of agencies such as Dun & Bradstreet 
and the Retail Credit Co. to do security investigations. 
The samples we have seen of their investigations lead us to 
the inescapable conclusion that their jobs are not well done, 
and that any individual against whom there is the least 
breath of suspicion will be denied a clearance, though Gov- 
ernment boards would grant clearance for’ access to even 
more secret material if they had the jurisdiction. This has 
also presented a danger to the national security, since indi- 
viduals are granted access to material classified as confiden- 
tial even though no FBI check is made upon them. The 
Federal Government has completely abdicated to private 
individuals control of security in this situation. 

The new regulations are completely unclear as to their 
effect upon this practice. While they apparently continue 
the requirement that the contractor cannot revoke a confiden- 
tial clearance he had previously granted without processing 
the case through the normal Government security procedures, 
the regulations are silent as to whether the contractor still 
has the right and duty to determine whether to grant confi- 
dential clearances. 

Legislation has from time to time been introduced which 
would subject all workers on defense contracts, whether or 
not enjoying access to classified information and materials, 
to governmental security screening. We commented on 
July 12, 1954, on an administration bill covering this subject. 
I quote from our press release: 

“Recognizing that the threat of Communist totalitarian- 
ism May necessitate nonemployment in sensitive positions of 
persons devoted to the Communist cause, the ACLU urged 
that in ‘making the accommodation between freedom and 
security the definition of a sensitive position and a security 
risk should be exactly drawn.’”’ The Reed bill, the adminis- 
tration’s proposal barring alleged security risks from defense 
facilities, covers many positions “which are not sensitive,” 
the ACLU said, ‘It makes no attempt to confine loyalty 
investigations to the areas where they are actually necessary. 
Since the Government’s certification of a person’s loyalty as 
a condition to his employment would result in widespread in- 
vestigations into beliefs and associations, it should be con- 
fined to positions where there is a relationship to security. 
Even under the pressures of security, the intrusion into the 
area * * * of the first amendment should be as limited as 
possible.” 


At one of the hearings the chairman !? of the committee described 
and quoted from a communication from an engineer scientist, as 
follows: 


I have had called to my attention a letter from an engineer 
scientist whom I shall refer to as Mr. Y. Three years ago 
Mr. Y went to work for an aircraft manufacturer with the 
understanding that he would start out handling only such 


1? Record, pt. I, p. 633. 





UNIVERSITY © 


FEDERAL EMPLOYEES’ SECURITY PROGRAM 


data as was marked “confidential” but that after a 6 months’ 
field investigation, he would have to be cleared for “secret” 
and “‘top secret’’ work. 

Mr. Y asks that he and the company for which he works 
be kept anonymous lest the very fact that he writes me as a 
United States Senator might react adversely on his com- 
pany or himself. 

Three years ‘have passed and Mr. Y has received no 
clearance up to now—being advised that the security check 
has not been completed because of delays in receiving 

reports from Government agencies. His letter is long and 
concludes with a paragraph as follows: 

“I must apologize for the extreme length of this letter 
and, perhaps, for its tone. If I have given the impression 
of being incensed, it is because, sir, I am.’ 

But the apex ‘of executive bungling seems to be reached 
in the paragraph of Mr. Y’s letter which states: 

‘Within the last week, the ultimate ridiculous note has 
been added to the situation. I have invented a new type of 
bombing system; I am the sole author of a long, technical 
report describing it. The system and the report have to be 
classified secret. I, not having secret clearance, will not 
be able to contribute to the further development of my own 
system; I w ill not even be able to read the report which | 
myself wrote.”’ 


An attorney in Philadelphia ê who had considerable experience 


representing clients both in Federal and private employment men- 
tioned the matter of an employee of a private concern doing Govern- 
ment work who was denied a clearance certificate shortly after the 
commencement of the Korean war, saying: 


To date, he is still waiting final administrative determina- 
tion. The denial of a clearance certificate to the employee 
was not as an employee of the Federal Government but as an 
employee of a private employer. The denial prohibits him 
from any gainful exercise of his specialized, highly paid skill. 


There has recently been a very important decision by the United 
States Court of Appeals for the Ninth Circuit !* in a case involving re- 
fusal of the Coast Guard to clear an individual for work on a merchant 
vessel, and further refusal to confront the individual with the witnesses 
against him. The case is most important since the Government first 
was given additional time to study the matter of an appeal to the 
Supreme Court of the United States and let this extension of time 
expire on March 24, 1954. Doubly so, since the Bailey v. Richardson * 
case, decided for the Government in the Circuit Court of Appeals for 
the District of Columbia, was affirmed on appeal to the Supreme 
Court by a divided court. The latter case involved a former Govern- 
ment employee. 

The Parker v. Lester case involved the validity of certain Coast 
Guard regulations issued pursuant to an act of Congress enacted during 
the Korean crisis and certain Executive orders.” The Executive 


18 Record, pt, I, p 
i Parker v, Lan ar F. * 708, Oct, 26, 1955. 
18 182 F 2d 46 (1950); 341 U. 8. 918 
16 64 Stat. 427, 1038; title 50 U. 8. ©. 191-194, 
via order 10173, 15 F. R. 7005; Executive Order 10277, 16 F. R. 7537 and Executive Order 1052, 
17 F. R. 4607. 
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orders found that the security of the United States was endangered by 
subversive activity and prescribed certain regulations relating to the 
safeguarding of vessels, harbors, ports and waterfront facilities in the 
United States. The order provided that seamen should not be em- 
ployed on American merchant vessels unless they held validated docu- 
ments which the Commandant of the Coast Guard was not to issue: 


Unless the Commandant is satisfied that the character 
and habits of life of such person are such as to authorize 
the belief that the presence of the individual on board 
would not be inimical to the security of the United States 


The order also provided for boards of appeal. Regulations adopted 
by the Coast Guard recited that in determining whether security 
clearance would be denied: 


The Commandant may consider whether on all the evi- 
dence and information available reasonable grounds existed 
for the belief. 


that the seaman— 


(1) Has committed acts of treason, espionage or sabotage; 

(2) Is under the influence of a foreign government; 

(3) Has advocated the overthrow of the Government by 
force or violence; 

(4) Has intentionally disclosed classified information to 
unauthorized persons; or 

(5) Is or recently has been a member of or affiliated with 
an organization designated by the Attorney General as to- 
talitarian, Fascist, Communist, or subversive. 


The Court pointed out that: 


The burden was placed upon the seaman, notwithstanding 
he knew neither the names nor identify of his accusers nor 
anything else about them. 


_ Holding that the case of Parker v. Lester was of a character tra- 
ditionally for the consideration and determination in a court of equity 
and in no sense a proceeding designed to review an administrative 
action, the court stated: 


Here, plainly, these plaintiffs have no adequate or any 
remedy at law. The damages of which they complain are 
irreparable. They have lost their opportunities for em- 
ployment, some of them for months, and some for years, 
and will continue to suffer such loss in the future if the de- 
fendants be not enjoined from the enforcement of the regula- 
tions complained of. 

It is apparent that the so-called appeal before the appeal 
boards is no remedy in fact or in law. The question of lack 
of due process of law in the procedures called be by the regu- 
lations in question is not only beyond the competence or 
power of the boards or of the Commandant to try and de- 
termine, but one which in the nature of the case, those 
officers would not undertake to consider. 
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Continuing its criticism of the Coast Guard system of handling 
security cases, the Court said: 


Under this screening system there is no provision what- 
ever for notice and an opportunity to be heard as generall 
understood to be required by the provisions of the fift 
amendment relating to due process. When it is proposed to 
take from a citizen through administrative proceedings 
some right which he otherwise would have, it has always 
been held that the constitutional requirement is that he shall 
be afforded notice and an opportunity to be heard. The 
demands of due process do not require a hearing at the initial 
stage or at more than one point in an admistrative proceed- 
ing so long as the requisite hearing is held before the final 
order becomes effective (Opp Cotton Mills v. Administrator 
(312 U. S. 126, 1952)). But the constitutional right to a 
hearing has always been understood to include at some 
stage of the proceeding at least that which was defined in 
Morgan v. United States (394 U.S. 1, 18), as follows: 

“The right to a hearing embraces not only the right to 
present evidence but also a reasonable opportunity to 
know the claims of the opposing party and to meet them. 
The night to submit argument implies that opportunity; 
otherwise the right may be but a barren one. Those who 
are brought into contest with the Government in a quasi- 
judicial proceeding aimed at the control of their activities 
are entitled to be fairly advised of what the Government 
proposes and to be heard upon its proposals before it 
issues its final command.” ` 


The Court referred to the way the regulations handled the matter 
of the statement of initial determination and the right of the seaman 
to demand a statement of particulars setting forth the alleged acts, 
associations or beliefs or other data which formed the basis for the 
determination that such seaman is a poor security risk or is not 
entitled to security clearance, and noted the provision following: 


Provided, however, That such bill of particulars need not set 
forth the source of such data, nor disclose the data with 
such specificity that the identity of any informers who have 
supplied such allegations or data will necessarily be disclosed 
to the said seaman or to other persons. 


A footnote of the Court at this point cites the case studies of 
Yarmolinsky “ stating that case No. 57 is a report of the appearance 
of a seaman before such a board and that it is fairly representative of 
the procedure which was described in the record in this, the Parker v. 
Lester case then before the court. 

Comparing the seaman, thus handled by the Coast Guard regu- 


lations, with the disbarment of an attorney without a hearing, the 
Court said 


What happens to a seaman in the position of one of these 
plaintiffs is substantially the same thing that happens to an 
attorney who suddenly finds himself disbarred without prior 
notice or an opportunity to be heard. Recently this court 


18 Case Studies in Personnel Security by Adam Yarmolinsky August 1955, Published by Bureau of 
National Affairs, Inc., Washington, D. O. 
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ing A had occasion to hold that such a disbarment was a violation 
t of the fifth amendment. Re Los Angeles County Pioneer 


Society (9 cir., 217 F. 2d 190). Quoting from an earlier 
decision this court there said: 

“In the two cases cited, supra, upon which the district 
attorney relies, it is clearly recognized as indispensable that 
the subject of such a proceeding be advised.” 


Returning to the case of the seamen involved in the suit, the Court 
continued: 


Those who sue here are in the position of persons who under 
ordinary conditions would be entitled to claim the bene- 
fits of the due process clause. The liberty to follow 
their chosen employment is no doubt a right more clearly 
entitled to constitutional protection than the right of a 
Government employee to obtain or retain his job. It has 
been suggested that the latter is not entitled to protection 
of the due process clause (Bailey v. Richardson (D. C. cir.) 
182 F. 2d 2d 46, 57). Even the alien lawfully residing in the 
United States is entitled to this protection. (See Kwong 
Hai Chew v. Colding, 344 U. S. 590, and cases cited in foot- 
notes at pp. 596-598.) The plaintiffs here are citi ens of 
the United States and the rights and liberties which they 
assert relate not to any public employment present or pros- 
pective, but to their right to pursue their chosen vocations as 
merchant seamen. 

The whole question here is whether the danger or possible 
danger to national security is of such character and magni- 
tude that the ancient and generally accepted rights of 

tter i notice and hearing envisioned by the fifth amendment may be 


man i denied to these seamen citizens. 
8 And, in discussing the whole problem of the Government and the 
nos citizens the Court continued: 


In embarking upon a similar undertaking to balance the 
public’s interest in security and the Government’s right to 
assure it, on the one hand, as against the liberties of the indi- 
vidual, on the other, it is important to bear in mind just what 
it is that we now weigh in the balance. It may be taken for 
granted that in view of the emergencies referred to in the act 
and in the Executive order it was altogether appropriate to 
s of l establish a system whereby persons who are security risks 
ance i may be denied employment upon merchant ships. The exist- 
ve of ence of the emergency, the seriousness of the danger legislated 
er v. against, and the necessity for such legislation are for determi- 

nation by other departments of the Government, not by us. 

'egu- We think it clear that the screening of persons who are 

, the | security risks is permissible as a matter of substantive due 
process. 

What we must balance in the scales here does not involve 

a choice between any security screening program and the 

protection of individual seamen. Rather we must weigh 

| against the rights of the individual to the traditional oppor- 

tunity for notice and hearing, the public need for a screening 

system which denies such right to notice and hearing. 
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Granted that the Government may adopt.appropriate means 
for excluding security risks from employment on merchant 
vessels, what is the factor of public interest and necessity 
which requires that it be done in the manner here adopted. 


And, getting to the meat of the situation before it the court pro- 
pounded the question. 


The question is: Is this system of secret informers, whis- 
perers, and talebearers of such vital importance to the public 
welfare that it must be preserved at the cost of denying to 
the citizen even a modicum of the protection traditionally 
associated with due process? 


After referring to some principles discussed in a dissenting opinion 
by Mr. Justice Jackson,” the Ninth Cireuit Court of Appeals went 
on to answer the question it had posed, saying: 


The principles there expressed require a determination that 
the regulations and the system of screening here under attack 
constitute a violation of due process and that the plaintiffs 
were entitled to an injunction and a declaration of rights 
accordingly. It may be assumed that this determination 
will remove from the investigative agencies, to some degree, 
a certain kind of information and that, in the future, some 
persons will be deterred from carrying some of these tales 
to the investigating authorities. It is unbelievable that the 
result will prevent able officials from procuring proof any 
more than those officials are now helpless to procure proof for 
criminal prosecutions. But surely it is better that these 
agencies suffer some handicap than that the citizens of a free- 
dom loving country shall be denied that which has always 
been considered their birthright. Indeed, it may well be that 
in the long run nothing but beneficial results will come from a 
lessening of such talebearing. It is a matter of public record 
that the somewhat comparable security risk program directed 
at Government employees has been used to victimize per- 
fectly innocent men. ‘The objective of perpetuating a doubt- 
ful system of secret informers likely to bear upon the innocent 
as well as upon the guilty and carrying so high a degree of 
unfairness to the merchant seaman involved cannot justify 
an abandonment here of the ancient standards of due 
process. 

It should be noted that the rights of the individual here 
considered are also fundamental in the sense that if they are 
limited, qualified, or nonexistent in the case of merchant sea- 
men, they can be modified or limited or held nonexistent as 
applied to all other persons. It cannot be said that in view 
of the large problem of protecting the national security 
against sabotage and other acts of subversion we can sacrifice 
and disregard the individual interest of these merchant sea- 
men because they are comparatively few in number. It is 
not a simple case of sacrificing the interest of a few to the 
welfare of the many. In weighing the considerations of 


1” Shaughnessy v. Mezei (345 U. 8. 
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which we are mindful here, we must recognize that if these 
regulations may be sustained, similar regulations may be 
made effective in respect to other groups as to whom Con- 
gress may next choose to express its legislative fears. No 
doubt merchant seamen are in a sensitive position in that 
the opportunities for serious sabotage are numerous. 

If it can be said that a merchant seaman notwithstanding 
his being on board mizht sink the ship loaded with munitions 
for Korea, it is plain that: many persons other than seamen 
would be just as susceptible to security doubts. The engine- 
men and*trainmen hauling the cargo to the docks, railroad 
track and bridge inspectors, switchmen and dispatchers, 
have a multitude of opportunities for destruction. Dan- 
gerous persons might infiltrate the shipping rooms of fac- 
tories where the munitions are being packed for shipment to 
Korea with opportunities for inserting bombs appropriately 
timed for explosion on board ship. All persons who are in 
factories making munitions and material for the Armed 
Forces have opportunities for sabotage, and the same may 
be said of all operators of transportation facilities, not to 
mention workers upon the docks. 

Of course it is competent for Congress to choose for itself 
the places where emergency precaution shall be applied and 
our judgment must be limited to the legislation as enacted. 
What we are saying here is that the right of the citizen to 
insist upon the ancient safeguards of notice and hearing 
notwithstanding national emergency of the kind here assumed 
to exist, is something that must be judged not on the assump- 
tion that the few may be sacrificed for the many but upon 
the assumption that if these men, engaged in ordinary tasks 
of earning a livelihood, may be denied the usual measure of 
due process, then multitudes of others may be dealt with 
in like manner. 

Furthermore, in considering the public interest in the 
preservation of a system under which unidentified informers 
are encouraged to make unchallengeable statements about 
their neighbors, it is not amiss to bear in mind whether or 
not we must look forward to a day when substantially every- 
one will have to contemplate the possibility that his neighbors 
are being encouraged to make reports to the FBI about what 
he says, what he reads, and what meetings he attends. It 
may be possible that we have reached an age when our system 
of constitutional freedom and individual rights cannot hold 
its own against those who, under totalitarian discipline are 
prepared to infiltrate not only our public services, but our 
civiian employments as well. In the event of war we may 
have to anticipate Black Tom explosions on every waterfront, 
poison in our water systems, and sand in all important 
industrial machines. But the time has not come when we 
have to abondon a system of liberty for one modeled on that 
of the Communists. Such a system was not that ordained 
by the framers of our Constitution. It is the latter we are 
sworn to uphold. 








PART IX 


THE PUBLICATION OF THE NUMBERS OF SO-CALLED 
SECURITY RISKS 


1. DISCLOSURE OF NUMBER oF LOYALTY [INVESTIGATIONS AND 
TERMINATIONS PRIOR rO 195; 


From time to time there were disclosures under the old loyalty 
program and previous efforts to prevent the hiring of disloyal persons 
or terminate their Federal employment. Prior to the issuance of 
Executive Order 10450 the report of the President’s Temporary 
Commission on Employee Loyalty ' which was given publicity at the 
time of its issuance on March 22, 1947, set forth statistical data on 
number of loyalty cases. The report disclosed that the Federal 
Bureau of Investigation files showed that under the Hatch Act and 
the prohibitions contained in the Appropriations Acts of 1942 to 
1946 a total of 6,193 cases were referred to it for investigation. The 
report continues: 


At the time of the investigations by the Federal Bureau of 
Investigation, 1,906 of the persons involved were no longer 
employed by the Federal Government. 

In 1,114 cases, the investigative reports disclosed that the 
original complaints were totally unfounded. * * * 

101 individuals were discharged as a result of the informa- 
tion developed during the course of the investigations. 

21 persons resigned while the investigations were in pro- 
gress. 

In 75 cases, administrative action, other than dismissal, 
was taken. 

122 cases are still under consideration by the emploving 
agencies and the investigations of 69 cases have not been 
completed by the Federal Bureau of Investigation. In the 
remaining 2,785 cases the employing agencies did not consider 
that the facts developed required any action. 


The report further discloses that of the total placements in Govern- 
ment service of 9,604,935 for the period beginning with fiscal year 
1941, to December 31, 1946, a total of only 392,889 cases covering 
qualifications, character, and loyalty of applicants were closed out by 
the Civil Service Commission. The report continues: 


Of this number, 43,537 were rated ineligible, of which 
1,307 were cases in which disloyalty was the major disquali- 
fication. Some of the 43,537 cases also presented loyalty 
questions, even though the final rating of ineligibility was 
predicated on other grounds. 








1 Record, pt. LI, pp. 1331-1344 at p 1336. 
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Of the 1,307 cases which were rated ineligible on loyalty 
grounds, 694 cases involved persons who were either Com- 
munists or followers of the “party line.” 


* * * * * 


Fiseal limitations and lack of sufficient investigative 
personnel were responsible for the inability of the Civil Serv- 
ice Commission to mvestigate all appointees. 


Statistics furnished by the Interdepartmental Committee on Em- 
ployee Investigations were also included in the report, the Committee 
noting that: 


Although that Committee’s functions are primarily advis- 
ory, it has handled a total of 729 cases in the period beginning 
February 5, 1944, and ending December 2, 1946. 


The statistics disclose the following breakdown of the 729 cases 

for this. committee: 

Exoneration _ - 

Discharged as subversive 

Other disciplinary action 

Action suspended because of resignation or separation for reasons not 
within the purview of the order 

Appearing before the House Committee on Post Office and Civil 
Service on June 4, 1947,? Mr. Arthur S. Flemming, a member of the 
Civil Service Commission, stated that of the cases over which the 
Commission had jurisdiction (applicants and those appointed subject 
to investigation) a total of 714 Communists were rated ineligible for 
employment in the period from July 1, 1941, through March 31, 1947. 
Divided by fiscal years the figures were: 1941, 61; 1942, 143; 1943, 178; 
1944, 213: 1945, 55; 1946, 49; 1947, 15. 

Mr. Flemming pointed out that these figures did not include Nazis, 
Fascists, etc., but only Communists, and did not include figures on 
actions taken by the various departments and agencies. 

Other figures have been disclosed from time to time. The Assistant 
Secretary of the Navy in appearing at hearings on S. 1561 * pointed 
out that of the hundreds of thousands of wartime Navy employees, 
with the authority granted by Public Law 808; 


Only 287 were cited under the laws, of whom 270 were sub- 
sequently dismissed. 


When legislation which finally resulted in the passage of Public Law 
No. 733 was under consideration before the House Committee on 
Post Office and Civil Service,* a table of terminations under the war- 
time authority given to the Defense Department by Public Law 808 
was presented. The statistics covered a combination of loyalty and 
security cases for the period December 17, 1942, to April 6, 1950. The 
Army figures include Air Force up to the time of unification, Septem- 
ber 1, 1948. The table submitted is as follows: 

2 Hearings, on H. R. 3588, Federal Employees’ Loyalty Act. p. 54. (1947). 
§ Hearings, S. 1561, subcommittee of Senate Armed Services Committee, February 27, 1948, p. 2. 


4 Hearings on H. R. 7439, a bill to protect the national security of the United States, March 7, 23, 30, 
1950, at pp. 29-30. 
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Application of Public Law 808, 77th Cong., in the Department of Defense 

















| | | i i 
| i | 

Office, Sec- | | 
Total retary of | Army | Navy | Air Force 

| Defense | | 

f f Í i 
Removed jiesiisaodiij---dsssries lass | 376 | 0 | 115 | 251 | 9 
8 ARRAS RR CE hia | 141 | 9 | 30 | 0| 102 
Transferred or resigned sdbd daw Verdpbis J 106 5 5 | 0} 96 
Pi aaa | 216 | 10 7 | 7] 192 


No statistics are given for the Navy for cases cleared or transferred. 
The committee was advised that the Navy does not have data on 
cases in these categories since no record is kept of the reports which 
are either found groundless in the first instance or are ignored or 
cleared at the local command levels. 

The committee hearings referred to above also disclose that under 
the authority granted the State Department in appropriation riders 
to summarily dismiss employees for the period July 1, 1946, to April 21 
1950, three personnel actions were handled thereunder. 

Under authority granted the Atomic Energy Commission from its 
inception, under section 12 of the Atomic Energy Act of 1946, to 


April 18, 1950, the Commission reported to the House Committee on 
Post Office and Civil Service that— 


Two employees of the Commission were dismissed for 
security reasons; 5 employees resigned prior to the com- 


pletion of the administrative review procedure; and the 
cases involving 2 employees are now pending administrative 
review. 


Submitted at the same time to the House committee were the 
statistics on the operation of the Loyalty Review Board of the Civil 
Service Commission for the period from the inception of Executive 
op 9835 on March 21, 1947, to February 28, 1950, which report 
ollows: 
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DISCLOSURE OF NUMBER oF LOYALTY INVESTIGATIONS 
AND TERMINATIONS PRIOR TO 1953 


UNITED STATES CIVIL SERVICE COMMISSION LOYALTY REVIEW 
BOARD REPORT ON THE LOYALTY PROGRAM AS OF FEBRUARY 
28, 1950 


This report presents statistics relating to the adjudication 
of loyalty cases under Executive Order 9835 of March 21, 
1947. That order established a loyalty program for the 
executive branch of the Federal Government under which 
full field loyalty investigations are conducted by the Federal 
Bureau of Investigation and the cases are adjudicated by 
loyalty boards. 


COMBINED INCUMBENT-APPOINTEE PROGRAM 


Investigative reports received in loyalty boards from— 
Federal Bureau of Investigation ; 1 11, 305 
Office of Naval Intelligence and Civil Service Com- 
2 101 
Cases reopened or remanded to agency and regional boards.. 318 


Total cases received in loyalty boards 11, 724 
Less: Closed, employee left service during investigation 
(processing reported under flagging program) 3 1, 389 


Reports received for adjudication by the loyalty 
10, 335 
Closed, employee left service prior to adjudication of case... 1, 041 
Cases adjudicated by loyalty boards 7, 539 
Eligible E L N E S E e a 7, 039 
—— determinations 4446 
ismissed as a result of ineligible determination___- 195 
Restored after appeal 136 
Remanded for further consideration 15 
In process of appeal or pending removal 107 
Full field investigation reports pending in loyalty boards... 582 
Department of the Army—Agency operating under Public 
1, 173 

1 Excludes 1,186 cases received from FBI not requiring adjudication and those cases in 
transit: also, reflects adjustment in footnote 3. 

? Cases on which investigation was initiated prior to Oct. 1, 1947. 

3 Reflects increase, since last report, of 22 cases of employees who left service during investi- 
gation; also, adjustment to exclude 105 cases in which full field investigations were received 
on employees who returned to service. 

¢ Excludes 7 cases scheduled for hearing under Loyalty Review Board Regulation 14. 
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During the process of adjudication, loyalty boards have 


issued 4,729 charges and interrogatories and held 1,619 
hearings. 


INCUMBENT PROGRAM 


The incumbent program is that part of the loyalty program 
in which the employing departments and agencies adjudicate 
loyalty cases of persons who were appointed in the com- 
petitive service prior to Octeber 1, 1947, persons who occupy 
positions excepted from the competitive service, and persons 
who are applicants for positions excepted from the eompeti- 
tive service. 


Investigative reports received in agency loyalty boards from— 
Federal Bureau of Investigation _-_- -- 


Å .. 6, 453 
Less: Conversions from incumbent to appointee program _- 182 
Office of Naval Intelligence and Civil Service Commission. 101 
Cases reopened or remanded to agency boards- ..------------- 247 
“<< Total cases received in agency loyalty boards... ... 6,619 
sd Less: Cases closed, employee left service during investigation 
C (processing reported under flagging program) - - - - - Leia) BMD 
sow OENE 
aie Reports received for adjudication by agency loyalty. 
J ..- 6 157 
— Closed, employee left service prior to adjudic ation of case... 564 
Cases adjudicated by agency loyalty boards. * . 4,106 
Eligible determinations. - --- Bc ʻa ai 3820 
Ineligible determinations (includes | 5 CSC interim cases 
received from loyalty rating board determinations).... 1 277 
Dismissed as a result of ineligible determinations -- - - 
Restored after appeal. - -- 84 
Remanded to agency for hearing of additional evidence. 2 
In process of appeal or pending removal.. -.-------- 82 
Full field investigation reports pending- ----- 314 


Department of the Army, agency operating under Publie Law 
808 


t Excludes 5 cases scheduled for hearing under Loyalty Review Board Regulation 14 





During the process of adjudication, agencies issued 2,531 
letters of charges and interrogatories and held 903 hearing gs 
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UNITED STATES CIVIL SERVICE COMMISSION LOYALTY REVIEW 
BOARD REPORT ON THE LOYALTY PROGRAM AS OF MARCH 
4, 1950 

APPOINTEE PROGRAM 


The appointee program is that part of the loyalty program 
in which the regional loyalty boards of the Civil Service Com- 
mission adjudicate loyalty cases of persons conditionally 
appointed in the competitive service on or after October 1, 


1947, and persons who are applicants for positions in the 
competitive service. 


Investigative reports received in regional loyalty boards from— 
Federal Bureau of Investigation 
Less: Cases closed in regions by loss of jurisdiction 


Net investigative reports received from FBI 
Cases reopened or remanded to regional boards- ..-.---------- 


Total cases received in regional boards 
Less: Cases closed, employees left service during investigation 
(processing reported under flagging program) 


Reports received for — by regional loyalty 

boards 

Closed, employee le ft service ` prior to adjudieation of case --- 477 

Cases adjudic: ated by regional loyalty boards- .-.------------- 3, 433 

Eligible determinations. ___.--~- -- 264 

Ineligible determinations 169 

Dismissed as a result of ineligible determinations_- 81 

Restored after LRB determination on appeal 52 

Remanded to region for further consideration 13 

In process of appeal or pending removal 25 


Full field investigation reports pending 268 


1 Reflects adjustment in footnote 2. 

? Reflects increase, since last report, of 22 cases of employees who left service during investi- 
gation; also, adjustment to exclude 105 cases in which full field investigations were received 
on employees who returned to service. 

3 Excludes 2 cases scheduled for hearing under Loyalty Review Board Regulation 14. 


During the process of adjudication, the regional boards 
have issued 2,198 interrogatories and held 716 hearings. 


POST AUDIT PROGRAM 


The post audit program is that part of the loyalty program 
in which the Loyalty Review Board reviews cases adjudi- 
cated eligible by agencies and regional loyalty boards to 
ascertain whether or not agencies and regional loyalty boards 
in reaching their determinations, have applied the procedural 
steps required by Executive Order 9835 and the directives of 
the Loyalty Review Board, and authorizes the closing of 
cases, remands them for further processing, or takes other 
action to assure conformity. 

Eligible determinations reported by agency and CSC regional 
loyalty boards 
In process of post audit 
Post audited by Loyalty Review Board 
Concurrence with determinations................--- 6, 267 
Dissent from determinations (remanded and regulation 
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FLAGGING PROGRAM 


The flagging program is that part of the loyalty program 
in which the Loyalty Review Board or the regiona loy alty 
boards take precautionary action in loyalty cases of persons 
who leave the service before adjudication of their cases so 
that such adjudication may be completed, or further investi- 
gation conducted, if such persons apply for reemployment 
in the Federal service. 


Total cases reported in flagging program 


NETRA oR a PR oad po 4,045 
Incumbent program, processed in LRB_..........-.------ 1, 644 
IN cs es Glee eee rie ee OS eZ 1 
ml ER EE E SEE E all GE OE AAST A S A age 1, 643 
I eh es EREE E T ET E e ARS SS AA 1, 375 

CL: TURAN en ee ence 268 
Appointee program, processed in regional boards. - - ~~... - 2, 401 
IRIN Ft ll en ee wae 15 
PI ere ee aye Skee An SO ee 2, 386 

a ee RS on a E S a a a a 1, 362 

Cona a E — . 1,024 


When Executive Order 10450 went into effect on May 28, 1953 
there were a number of cases pending under the old loyalty order, 
Executive Order 9835. Some of the agencies reported them as follows: 

The Government Printing Office reported to a subcommittee of 
the House Appropriations Committee: 

There were 30 some cases which had not been adjudicated 
under the old loyalty program. 

The Post Office Department reported to the same committee ° that 
of the cases being reevaluated and handled: “1,295 originated or 
were in process under the old loyalty program.” 

The Treasury Department reported to the House Appropriations 
Committee’ that there were 8 discharges under the loyalty program 
under Executive Order 9835 for a 5-year period, 1948 to 1952, divided 
as follows: 1948, 3; 1949, 2; 1950, 2; 1951, 0; 1952, 1. 


2, 


2. EXAMINATION OF THE ‘‘NumBERS” oF Security-Risk EMPLOYEES 
LISTED BY THE CIVIL SERVICE COMMISSION 


The Fourth Consolidated Report on Agency Operations Under the 
Federal Employee Security Program ê for the period May 28, 1953, 


through June 30, 1955, disclosed the following totals on terminations 
and resignations: 


1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450... -- 3, 586 
2. Number of employees who resigned before determination was completed 
in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450___........--...-.------ 5, 684 


The staff of the subcommittee made as thorough an inquiry as possi- 
ble to determine what was behind the “numbers” thus publicized. 
And this, despite the advice of Chairman Young of the Civil Service 
Commission °? to “Just stick to our figures and then that will save 
trouble.” 


è Hearings, subcommittee, House Appropriations Committee, 88d Cong., 2d sess., Legislative-Judiciary 
Appropriations for 1955, Government Printing Office, p. 156. 

6 Hearings, subcommittee, House Appropriations Committee, 83d Cong., 2d sess., Treasury-Post Office 
Departments Appropriations for 1955, p. 43. 

7 Hearings, subcommittee, House Appropriations Committee, 83d Cong., 2d sess., re Treasury Depart- 
ment, p. 687. 

* Record, pt. I, pp. 731-732. 

* Record, pt. I, p. 696. 
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By looking over the reports in part II of the committee hearing 
record it will be noted that there are duplicates,” deceased persons,” 
part-time consultants,” transferees, aliens,'* persons who resigned 
because of illness,’ persons who resigned to go into private industry, 
persons whose temporary appointments terminated because of cur- 
tailment of a program,” inductees into the military service,’* and 
errors.” 

The tables which follow are self-explanatory: 

The first table * follows: 


TABLE A.— Terminations 


NOTE.—Col. 1 lists the figures from col. 1 of the Fourth Consolidated Report on Agency Operstions 
under the Federal Employee Security Program as prepared by the Civil Service Commission for the period 
May 28, 1953, through June 30, 1955. The description of these numbers is described by the Civil Service 
Commission as follows: “Number of employees terminated because of security questions falling within the 
purview of section 8 (a) of Executive Order 10450.” 

Col. 2 lists the number of employees actually terminated by the agencies pursuant to Executive Order 

p 
Col. 3 lists the number of employees actually terminated under regular civil-service procedures (including 
temporary, probationary, and trial) or under Foreign Service or normal departmental procedures. 


O O A E —— 5 > j Justice... 

Air Force ——— — | 437 33 | Labor. 

Army.... 35 7s 356 National Ac dvisory Committee | 

Atomic Energy Commission es for Aeronautics. 

Canal Zone Government... | @ hz National C apital Housing | | 

Civil Service Commission 2 Authority... | 

Commerce 87 | National Labor Relations 

Federal Civil Defense Admin- | OE nina decane — 
istration... j * 5 || Navy 

Federal Communications Office of Defense Mobilization. 
Commission. —— Office of Secret: ary of Defense__.| 

Foreign Operations Adminis- | Post Office__..... — 
tration (now IC A) = — 9 Railroad Retirement Board.. 4 

General Accounting Office 7 || Securities and Exchange Com- 

General Services Administra- | mission — 
tion > | Selective Service System !... 

Government Printing Office... 5 > | 3% State Department... 

Health, Education, and Wel- | i i| Tennessee Valley Authority. 
fare f 3 || Treasury Departme nt 

Housing and Home Finance | i| U. S. Information Agency 
Agency.. ` ot ae 7 R Veterans’ Administration... 

Interior... dii á j f |} White House 

International Boundary and | | ——| 
Water Commission. ._......-| — — 


w © 


3 
wr Im 


g 
- BS 


1 Classified as a firing under previous Executive Order No. 9835. 
2 White House reports that one of these persons resigned and the other’s appointment was terminated 
after a conference with the employment staff officer in the White House. 


1 See footnote to table in Pt. IT, p. 1283. 

u Record, pt. II, pp. 1283, 1162-1163. 

12 Record, pt. II, p. 1162. 

18 Record, pt. II, pp. 1130, 1166. 

Record, pt. IT, pp. 1052, 1146. 

18 Record, pt. II, p. 1165. 

16 Record, pt. II, p. 1130. 

€ Record, pt. II, p. 1130. 

18 Record, pt. II, p. 1107. 

1% Record, pt. Il, p. 1178. 

2® The information in table A is identical with the table on p. 6 of the Committee’s Preliminary Report of 
Apr. 16, 1956, S. Rept. No. 1760, 84th Cong., 2d sess. 
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TaBLe B.— Terminations processed under Executive Order 10450 


Nots.—OCol. 1 lists the number of employees actually terminated by the agencies pursuant to Executive 
Order 10450, and is identical with col. 2 of table A. 


Cols. 2 to 9 deal with individuals in this category in detail as follows: 

Col. 2: Number terminated under sec. 8 (a) of Executive Order 10450, the suitability provisions. 
Col. 3: Number terminated under sec. 8 (a) (2)-(8). 

Col. 4: Number reemployed by the same agency. 

Col. 5: Number reemployed by other Federal agencies. 

Col. 6: Number reemployed in Federal agencies. 

Col. 7: Number hired prior to Jan. 20, 1953. 

Col. 8: Number hired subsequent to Jan. 20, 1953. 

Col. 9: Number who worked less than I year. 


Agency 


TAIVE———— 

Air Force 

Army..... } 2 k it 

Atomic Energy Commission 

Canal Zone Government. 

Civil Service Commission... 
Commerce. 

Federal Communications Commission 
General Accounting Office 

General Services Administration... 
Government Printing Office 

Health, Education, and Welfare 
Housing and Home Finance Agency 
Interior... ta 5 . 
International Boundary and Water Commis- 


National Labor Relations Board 
Navy. ; 

Office of Defense Mobilization 

Post Office.. Sa rh Rink 
Securities and Exchange Commission 
Selective Service System 
State Department 
Treasury Department i 
U. 8. Information Agency -.... 
Veterans’ Administration. 


J 
om 
* 
c3 
na 
‘2 
= 


z 


NIVERSITY Ur 


Total 


1 Complete information on 8 of these terminations is lacking. (See Army letter dated May 23, 1956 
Record, pt. IT, p. 1286.) 
2 Two of these employees were not United States citizens. (See 


» Canal Zone letter dated Nov. 8, 1955. 
Record, pt. II, p. 1051. 
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TaBLeE C.—Terminations processed according to civil-service procedures 


Note,—Col., 1 lists the number of employees actually terminated by the agencies pursuant to regular civil- 
service procedures, and is identical with col. 3 of table A. 
Col, 2: Number listed on forms 77 as terminated under these procedures. 
Col. 3: Number who worked less than 1 year. 
Col. 4; Number reemployed by the same agency. 
Col. 5: Number reemployed by other Federal agencies. 
Col. 6: Number reemployed by Federal agencies. 
: Number hired prior to Jan. 20, 1953. 
: Number hired subsequent to Jan. 20, 1953. 


Agency 


eee — 


Agriculture 

Air Force ——— oa 

Army... * 

Civil Service Commission - . 

Commerce. - .......- 3 

Federal Civil Defense Administration 

Foreign Operations Administration (now ICA) 

General Accounting Office z 

General Services Administration 

Government Printing Office — 35 | 

Health, Education, and Welfare —— 43 | 

Housing and Home Finance Agency j 18 

Interior. at ik — 

A SS SE A G — 58 | | | | Par pers 

Labor.. . *6 | 5 

National Advisory Committee for Aeronautics 6 1 

National Capital Housing Authority... ae 3 | | | 1 

es —J _.|10 686 i | j [19 172 | 10 501 

Office of Secretary of Defense — heii i * — — — a 

Post Office. ... Š 29% 0 256 5 f 242 

Railroad Retirement Board. aki" Jake r : 2 | | | ll 

State Department : ——— 2 | f | 5 | 1 

Tennessee Valley Authority. — — 2 | 12 | | i 12 

Treasury Department i | i 50 | re 52 

Veterans’ Administration.. — ie 26 9 | 382 f f | 382 

White HOU. senesnes e n baraa 142 | 2 | | 2 
Total.... — — Aera ae 53 |2, 089 62 154 | 216 [b 162 | 1,959 


1 “66 of the removal ses could not be identified by name.” Incomplete employment data was furnished 
on 8 of these terminations. (See Air Force letter of Apr. 5, 1956. record, pt. II, p. 1186.) 

? “The Civil Service Commission also stated that files on 15 of the removals * * * may indicate * * * 
possible reemployment."’ (See Air Force letter of May 2, 1956, record, pt. II, p. 1192.) 

3 Information recorded here is taken from Army letter dated May 23, 1956, which lists 388 “removals 
under civil service procedures." Since the 4th Consolidated Report on Agency Operations Under the Fed- 
eral Employees’ Security Program, prepared by the Civil Service Commission lists only 356 in this category. 
the data incorporated in this tabulation is taken from the first 356 terminations listed in the above letter 
(record, pt. I, p. 1285). 

‘ ae oyment data is missing on 21 of these terminations. (See Army letter dated May 23, 1956, record, 
pt. II, p. 1285.) 

l * information was furnished on 8 of these terminations. (See GSA letter dated Feb. 15, 1956, record, 
pt. II, p. 1218.) 

6 Personnel files of 11 additional individuals were sent to other Government agencies, thus indicating pos- 
sible employment. (See GSA letter dated Feb. 15, 1956, record, pt. II, p. 1218.) 

? Information on 6 of the 131 listed in this column was not furnished. (See Interior letter dated Feb. 7, 
1956, record, pt. IT, p. 1233.) 

$ No dates of employment submitted by the Justice Department., 

* T wo of these terminations are footnoted in the Department of Labor letter dated Nov. 6, 1955, asf ollows: 
“1. Resigned to go into private industry. 2. Temporary appointment terminated because of curtailment 
program’’ (record, pt. Il, p. 1180). 

The Navy Department was unable to furnish any information on 13 of these terminations. (See Navy 
letted dated Apr. 11, 1956, record, pt. II, p. 1271.) 

11 The folders of 37 former Navy employees had been sent to other Government agencies. (See Navy 
letter dated May 15, 1956, record, pt. IT, p. 1281.) 

is Complete information on one of these employees was withheld. (See Department of Defense letter 
dated Dec. 9, 1955, record, pt. IT, p. 1163.) “Each case was reviewed under the provisions of Executive 
Order 10450. Each case involved an expert or consultant whose services were utilized infrequently on a 
per diem basis when his services were required by the technical staff. The services of these 2 persons were 
not further utilized and their personal services were terminated.’’ (See Secretary of Defense letter dated 
Oct. 25, 1955, record, pt. II, p. 1162.) 

18 AJ] 12 terminations were temporary employees. (See TVA letter dated Oct. 11, 1955, record, pt. I, 
p. 1055.) 

14 White House correspondence dated Jan. 6, 1956, and Feb. 10, 1956, states that one of these terminations 
was actually a resignation. The other termination occurred after a conference with a staff officer of the 
White House (record, pt. II, p. 1172), 
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Taste D.—Resignations 





Nore.—Col. 1 lists the ““Number of employees who resigned before determination was completed in 
eases where the file was known to contain unfavorable information under sec. 8 (a) of Executive Order 
10450,” as found in col, 2 of the Fourth Consolidated Report on Agency Operations Under the Federal 
Employees’ Security Program as prepared by the Civi! Service Commission for the period May 28, 1953, 
through June 30, 1955. 

Col, 2: Number who were actually informed that there was derogatory information in their files. 

Col. 3: Number reemployed by the same agency. 

Col. 4: Number reemployed by other Federal! agencies. 

Col. 5: Number reemployed by Federal agencies. 

Col, 6: Number who were working in sensitive positions, 

Col. 7: Number hired prior to Jan. 20, 1953. 

Col. 8: Number hired subsequent to Jan. 20, 1953. 

Col. 9: Number whose files contained information under sec. 8 (a) (2)-(8). 

Col. 10: Number whose files contained information under sec. 8 (a) (1). 

Col. 11: Number who worked less than 1 year. 





Agency P38 opt Fg TETTE 7 8 9 10 | 1 
Agriculture..............-.------ 119; 6| 3] 6] 8| 38| 74] 4] 38] 83] 4 
i 9... “SERS Jattcicot Wee} 3004 1 | 21 22 81 (2115 29167 285 93 181 
BRS 6s tienes baa — 122 17 22 39 377 |4255 |4255 340 407 | 259 
Atomic Energy “Commission... | 4 0 0| 1 1 0 4 0 0 4 0 
2 Board of Governors, Federal Re- | j | 
* serve System. ‘ 3 | 0 0 0 | 0 0 3 0 0 3 0 
(x: auei ot the Budget. -_-_----.--] 1 0 0 0 0 0 1 0 I 0 0 
m Canal Zone Government... .. .| 2} 1 0 0} 0 | 0 1 1 l l 0 
£ Civil Service Commission. .... 41 8 | 0 8 8| 36 30 11 5 36 9 
— Commerce. 72 16 | 0 5 | 5 19 56 16 12 60 13 
} Commission | on Orgs anization of | | 
the Executive Branch of the | | | 
he Government.. daisi 2 0 | Ot. 0} 0 —J 1 
a. Export-Import Bank. * 1 0 0 0 0 1 | I 0 | | 0 | 0 
—8B Federal Civil Defense.. | 815 0 0} 9 9 10 | 6 | g 9 12 7 
<< Federal Deposit Insurance Cor-| 
n poration . ..- i 1 | 1 0} 0 0 0 0 1 0 1 1 
2 Federal Mediation and Concili- | | 
SOODE TTD ninn 9 0 0 0 0) 5) 8 1 4 5 l | 


hi 





a Federal Power Commission..... 1 0 0| 0 0} 0 0 l I 0 1 
> Federal Trade Commission...__.) 2 0 | 0 0 0 l 2 0 1 1 0 
A Foreign Operations Administra- | 
oma tion (now ICA). _._....-...-- | 832 6; 0 5 5 32 28 4 20 12 4 
= General Accounting Office......- | Y 2 | 0| 1 | 1| 5 5 l 3 6 l 
General Services Administra- | | | | | 
— | 692 5]; 72! ?9 11 0; 3 2 20 72 | 38 | 
Lode: Government Printing Office. šál 18 | 7 | 1 | 2 3 G4. aa 4 10 8 | 4 
o> Health, Education, and Welfare.| 176 | 15 0; 2 20 2 68 | 108 60 | 116 107 
Housing and Home Finance | | | | 
kna | 845| 9 | 0 3 | 3 | 0; 34 11 8; 37 12 
— I esis dnb biieg aspan 247; 0] 0| 24] 24 1| 97| 90) 101| 146; 90 
O ARAA A R R LO —— 16 130 0; (@%) | 0 | (10) 6; ¢ | 0) | 0 (i (10) 
— Labor.. — ug} 1 RE ee ee ke 0) Ú 4 1 
cures Library of Congress. 7 0 | 2 | 1 3 | 0 | 5 | 2 4 3 | 4 
UP National Advisory Committee | | | | | | | | | | | 
for Aeronautics. ... 47 3 | 0| 5 | 5 | Er o 21; 14 34 | 20 
* National Capital Housing Au- | | | | | Í | 
4 N sasaaa SO to Be) SO es ber O47 A ed ol 3 | l 
= 1 The figures in this column were taken from standard form 77 revised October 1954. Earlier forms did 
speca not have this breakdown, 
2 87 resignations could not be identified by name, and therefore, further check was not possible. (See 
a. A Force letter dated Apr. 5, 1956, record, pt. IT, p. 1186.) This letter lists also the separation dates only 
*, 


ong 9 employees in addition to the 87 mentioned above. 

3 “In addition the files on 20 of these employees were found to have been forwarded to Government ag- 
encies * * * which may indicate possible * * * employment.”’ (See Air Force letter dated May 2, 1956, 
record, pt. II, p. 1192.) 

‘ ei data is missing on 237 of these resignations. (See Army letter dated May 23, 1956, record, 
pt. II, p. 1285.) 

6 ie Federa] Civil Defense letter dated Dec. 28, 1955, for explanation of correction of this figure, record, 
pt. IT, p. 1054). 

$ Information on 13 resignations was not furnished. (See GSA letter dated Feb. 15, 1956, record, pt. IT, 
p. 1218.) 

? Personnel files of 8 additional individuals were sent to other Government agencies, indicating possible 
employment. (GSA letter and page reference as above.) 

§ 1 individual was aie = the armed services tħe day after his resignation, (See HHFA letter, 
Dec. 1, 1955, record, pt. IT, p. 1107 

° Files of 6 additional sani rages were sent to other Government agencies, indicating probable employ 
ment. Files on 43 employees were ‘not available,” and complete information on 17 others was not fur- 
nished. (See Interior letter dated Feb. 6, 1956, record, pt. IT, p. 1233.) 

10 No information available on persons who resigned. (See ustice letter of Mar. 16, 1956, record, pt. IT, 
p. 1161.) 

11 A Department of Labor letter dated Nov. 9, 1955, points out in footnotes that 3 of these resignations 
were transfers with reemployment rights, and 1 was “resignation to return to college” (record, pt. II, p. 
1130). 


U 


s did 


(See 
only 


tag- 
1956, 


ord, 
ord, 
. I, 
sible 
tter, 


loy 
fur- 


FEDERAL EMPLOYEES’ SECURITY PROGRAM 


TaBLeE D.—Resignations—Continued 


Qo 


Agency | 1 21 | 3 


| 


National Labor Relations Board.| 17 

National Science — — 1 

Navy...-- -}'3 998 

Office of Defense Mobilization.. 

Office of Secretary of Defense_- 

Post Office... -.- ie 

Railroad Retirement Board. 

Renegotiation Board... _.__. 

Securities and Exchange Com- 

mission... .... —“ 

Selective Service System. 7 

Small Business Administration.. 

State Department 

Tennessee Valley Authority 

Treasury Department 

United States Information | | 

Agency Í | 

Veterans’ Administration 387 5 | 
a 
i 
i 
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| | 
2 2 | 2 | 42 | 
69 | | 2| 239 |1, 148 65 l1, 322 





88 — 
Be 


3 
1,091 
2, 797 
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| 
| 


' 
f 


z| 


334 | 805 2, 139 |2, 762 |1, 770 |3, 781 
i 


1 Reemployment data on resignees was not submitted to the subcommittee. (See letter from National 
Labor Relations Board dated Nov. 1, 1955, record, pt. II, p. 1127.) 

13 The Navy Department was unable to furnish any information on 245 resignees. (See Navy letter 
dated Apr. 11, 1956, record, pt. II, p. 1271.) 


NoTE.—Many of these resignations were transfers. In some instances they were actually listed as such 
but carried as resignations on the 77'8. 2 of these instances may be observed in correspondence from the 
Federal Civil Defense Agency dated Nov. 19, 1955, where 7 resignations were listed as transfers and in 
correspondence from the Railroad Retirement Board dated Dec. 14, 1955, where 3 of 12 resignations were 
listed as transfers. This correspondence may be found in pt. I of the record on pp. 1053 and 1165, respec- 
tively. 

A comparison of dates of reemployment with dates of resignations will disclose many more “‘transfers.”’ 
(Also see footnote 11.) 


In addition to the data supplied heretofore in tables A, B, C, and 
D, the following information, gathered from a study of the forms 77 
filed with the Civil Service Commission and in correspondence with 
the departments and agencies, disclosed some facts as to termina- 
tions, resignations, and suspensions for the period Mav 28, 1953, to 
June 30, 1955: 


s Reslaned employ ees w * were in sensitive © jobs Ta dein ete Se 
. Employees who were terminated after a hearing 
. Employees who were terminated without a hearing 
. Employees who were terminated under sees. 4, 5, and 11 
. Employees who resigned who come under sees. 4, 5, and 11 
Employ ees who were removed under secs. 4, 5, and 11, without hear- 
ings 
. Employees who are listed on the 77’s as “suspended” 
Employees who are listed on the 77’s as “restored after suspension”... 
. Employees who are listed on the 77’s as “restored after suspension 
after hearing” 
Employees who are reported by the departments or agencies in cor- 
respondence to this subcommittee as restored employees receiving 
compensation 
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3. USE OF THE SECURITY PROGRAM FOR POLITICAL PURPOSES 


Good Republicans or good Democrats do not want anything 
to do with subversive risks.”! 


At about the time of the 1954 elections an astute newspaperman ™ 
who had long followed the operation of the security program opened 
his story by saying: 

At election time politicians are once more waging the 
battle of security-risk statistics. Republicans who retired 
from the field last winter because of a batch of dud ammu- 
nition, are back with a nicely timed Civil Service Commis- 
sion report that almost 7,000 persons with security failings 
have resigned or been fired from Government service in this 
administration, Democrats, on the defensive on an issue 
that is difficult to e xplain, have cried “phony” and suggested 
that most of the 7,000 “‘risks” were hired by the Re public ans 
anyway. 


And then, in addition to commenting that security is not a 
partisan issue, he offered this bit of criticism: 


During this bitter partisan battle over statistics, the 
politicians of both parties have avoided any serious or con- 
structive discussion of a problem that is even more important 
than who controls the next Congress—how our Government 
can protect itself against disloyal and otherwise unreliable 
employees while at the same time protecting against injustice 
citizens who work for that Government and many private 
citizens who are now being affected by security regulations. 

While there is no provision in the Executive order for the compila- 
tion of statistics on terminations and resignations under the Govern- 
ment employees security program, Mr. I Philip Young,” Chairman of 
the Civil Service Commission, explained: 

You will note that there is nothing in Executive Order 

10450 or the ace ompanying regulations and instructions 
which requires the Civil Service ‘Commission to compile or 
maintain detailed information on individual cases, or to 
make a statistical analysis of operations under the program. 
We originally compiled some overall figures at the specific, 
written request of the National Security Council, and these 
were the figures contained in our preliminary progress report 
which was submitted to the Council on October 22, 1953. 


a 


Mr. Young * explained that those “separated,’’ which includes not 
only firings or discharges but “any type of separation, whether by 
reduction in force, or whether by resignation, firing, or what not,” as: 


* * * persons who have been separated from the Federal 
payroll because they did not measure up to the criteria and 
the standards of measurement included in section 8 (a) of 
Executive Order 10450. 


21 Congressman John J, Rooney, hearings on Department of Commerce ——— measure of 1055 


January 12, 1954, subcommittee of Committee on Appropriations, House of 
2d sess. 
#2 Anthony Lewis, Our Security Program, Reporter Magazine, November 4, 1954. 
% Record, pt. I, p. 985. 
% Record, pt. I, p. 989. 


tepresentatives, 83d Cong., 
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When the Chairman of the Civil Service Commission, Mr. Philip 
Young,” presented his first list of separations under the security 
rogram in March of 1954 he was emphatic in stating that those 
isted in columns 3, 4, 5, and 6 “‘are not now in the Government”’ and 
added: “They are off the Federal payroll; yes, sir.” 

At another point, Mr. Young stated emphatically (about the 
figures): 

This does not include any persons still on the Federal 
payroll. 


To understand the reference made by the Chairman of the Civil 
Service Commission to the figure “383” it is necessary to refer to the 
table as presented to the Senate committee on March 2, 1954,” which 
— these figures in columns 1, 2, and 3: 

Termination for information under 8 (a) ...............-......--.- 1, 074 
2 Resignations with security information under 8 (a) 1, 353 
3. Number under 8 (a) 2 to 8 383 

This category of 383 persons is carried on later Civil Service Com- 
mission reports under the following description: 


Number whose files contained information indicating, i 
varying degrees, subversive activities, subversive associa- 
tions, or membership i in subversive organizations. 

Mr. Young was so emphatic that all of the 383 were off the Federal 
payroll that it seemed logical that a small check be made where the 
figures could be „verified. On this same report in March of 1954 Mr. 
Ye oung reported the following statistics for the National Labor Rela- 
tions Board: 

Termination for information under 8 (a) 

2. Resignations with security information under 8 (a) 
3. Number under 8 (a) 2 to 8....._-- ‘ —— 

While the statement of Mr. Young c could have been n true at the time 
given the record * discloses that three of the persons so listed as 
terminated pursuant to the order, and included as part of the 383 
figure under consideration, had been either reinstated or reemployed 
during 1954 by the National Labor Relations Board. 

Queried further about the figures released by the Civil Service 
Commission, Chairman Philip Young * in March of 1954 stated that 
they were based entirely on the certified report from the heads of the 
agencies, adding: 

These figures are based entirely upon the certified figures 
submitted to us by the head of each agency, who has the com- 
plete responsibility for determining whe ther or not that man 
does not measure up to the standards and criteria set forth in 
section 8 (a). 

Explaining further, Mr. Young 

What we are talking about here this morning are those 
persons no longer on the Federal payroll, because they didn’t 
measure up to standards for Federal employment in terms of 


said: 


2% Record, pt. I, p. 997. ° 
2# Record, pt. I, p. 1°05. 

7 Record, pt. I, p. 988. 

% Record, pt. II, p. 1125. 

2 Record, pt. I, p. 1002. 

® Record, pt. I, p. 1007, 
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integrity and honesty and loyalty to the United States, as 
established in section 8 of Executive Order 10450. 

I have not indicated in my statement as to how perhaps 
they were separated from the Government. Some of these 
were fired under the emergency firing provisions of Public 
Law 733 of 1950. Some resigned. Others—and I think this 
would include the great bulk of discharges—were separated 
from the Federal service in accordance with regularly estab- 
lished civil-service procedures. 

So, the method of firing has no bearing and no relationship 
to whether or not they were a security risk, 

* * * * * * * 

These persons are persons who are no longer on the Federal 
payroll because they didn’t measure up to the standards that 
we believe a Government employee should be measured up to. 
They were put up to the criteria in section 8 and were found 
wanting for one reason or another, or a combination of 
reasons, and it is usually a combination of reasons. They 
have either resigned or have been fired. 


It is one thing for a politician to make the most politically of 
officially published figures, provided those figures are sound and 
honest. That can be defended. But it is quite another thing when 
the Civil Service Commission, whose Chairman is also the personnel 
adviser to the President, deliberately compiles figures which basically 
are dishonest. As a newspaperman commented: 


The business of combing “regular civil service’ dismissals 
for those which can be counted later as ‘‘security dismissals’’ 
strikes me as pretty shoddy. 


In referring to the unfortunate element of partisan politics, 
witness * stated: 


There were two pressures upon this administration at its 
inception. The first was to make good on political promises 
to rid the Government of disloyal elements whose numbers, 
in demagogic speeches and the popular mind, had increased 
to hobgoblin proportions. 

The other obvious political urge was to make jobs for the 
adherents of the victorious party, a task made more difficult 
by the outgoing administration through an increase of the 
number of job positions protected by civil-service status. 

It will probably never be known to what extent security 
officers or heads of departments or agencies have been in- 
fluenced either by concepts of-military security or by partisan 
politics in ordering suspensions, preferring charges, and con- 
firming dismissals. But no security system will be supported 
by the American people if susceptible of such charges, 

Quoted to the committee by former Solicitor General Philip Perl- 
man * was a portion of the address by Dr. Vanevar Bush, president 
31 Lincoln W. Lauterstein, ctairman of the committee on national affairs of the American Veterans 


Committee, record, pt. 1, p. 264. 
® Record, pt. I, p. 104. 
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of the Carnegie Institution of Washington in December 1954, when 
he said: 


The test in this country is whether we can truly maintain 
our freedoms and guard our way of life against threats from 
without against subversion within, and against our own errors 
and aberrations * * * we have the evil practice of ruthless, 
ambitious men, who use our loyalty procedure for political 
purposes. Suspicion and distruct are rampant in the land. 


And, in commenting about the elimination of the preexisting 
distinction between loyalty and nonloyalty cases, Mr. Perlman * 
stated that this: 


Opened the way for the unfortunate effort by high officials 
of the present national administration to make it appear, for 
political purposes, that all separations from Federal employ- 
ment involved subversion or disloyalty. 


At another point, Mr. Perlman ® said: 


There is no doubt, however, that every possible device 
has been used to make it appear that great numbers of sub- 
versives were in the Federal service when the present pro- 
gram went into effect, ignoring the results obtained under 
the previous program and the laws in effect since 1939 


Mr. Perlman * also observed that when the present program 
put into effect there was no thought: 


* * * that separations from the Federal service under 
the so-called security program would be used so as to make 
it appear to the people of the Nation that all of them, or 
most of them, involved cases of disloyalty, and the balance 
drunkenness or perversion. 


Speaking of the Peters case, former Judge Thurman Arnold *# posed 
the question of what danger did Dr. Peters present, and answering 
his own question stated: 


I can see that he only presented one kind of danger. It 
consists in the fact that today it is a political hazard, and 
we might as well face it, to have on your staff in any depart- 
ment, a man who can be charged on the floor of Congress, 
by the newspapers, by anyone else, with radical associations 
or radical ideas and so we class them as subversives and we 
naturally want to get rid of them. 

I think we might as well face the fact that it is a very 
difficult thing for any department head in the Government to 
have suspected people around, but if there is any other dan- 
ger, I do not know what it is. 


The Chairman of the Civil Service Commission, Mr. Philip Young * 
admitted that. the figures used in the White House release of October 


8 Reeord, pt. I, p. 105. 
% Record, pt. I, p. 124. 
% Record, pt. I, p. 130. 
% Record, pt. I, p. 366. 
# Record, pt. I, pp. 1003, 1022. 
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23, 1953, were compiled by the Civil Service Commission at 
request of the National Security Council. The release follows: 


[Immediate release, October 23, 1953, James C. Hagerty, press secretary 
to the President] 


Tue Warre Hovse 


During the first 4 months’ operation of the employees 
security program, established by Executive Order 10450, 
which became effective last May 27, 1,456 Government 
employees have been separated from Federal service. 

This figure of separated employees was submitted yester- 
day to the National Security Council and today to the 
Cabinet by Philip Young, Chairman of the Civil Service 
Commission, pursuant to section 14 of the Executive order. 
These separations were for security reasons only; they have 
nothing to do with continuing reductions in force from the 
Federal payroll. 

Of the 1,456 employees, 863 were dismissed from Federal 
service by their various agencies and departments and 593 
resigned. In all of the resignation cases, the agencies and 
departments had unfavorable reports on these employees, 
based on the criteria outlined in section 8 of the Executive 
order which is attached hereto. 

Mr. Young’s report to the National Security Council and 
the Cabinet covered only the period from May 27 to Sep- 
tember 30. Subsequent reports will be made in accordance 
with the Presidential order to the National Security Council 
and to the Cabinet from time to time, at least semiannually. 

Neither the White House nor the various agencies and 
departments of the Government will normally make public 
the names or case histories of the individuals who have been 
separated from Federal service. 

Under the order, all new applicants for Federal service must 
be investigated. Those to be placed in sensitive positions in 
the Government must have a full field investigation. 

When the first paragraph of the above was read to the Chairman of 
the Civil Service Commission, Mr. Philip Young,® he was asked if he 
gave that figure to the National Security Council and to the Cabinet. 
He replied: 

That is right, it was wrong, it turned out to be 1,899 
actually. 


And then Mr. Young ” went on to suy: 


So the 1,899 figure actually represents the people who 
were terminated or the resignations during that early period, 
excluding any possibility of transfers, deaths, retirements, 
reduction in force, or other types of personnel actions. 


% Record, pt. I, p. 700. 
3# Record, pt. I, p. 701. 
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The statement by Mr. Young “ (September 26, 1955) that the figure 
of 1,456 (or corrected by Young to 1,899): 


* * * actually represents the people who were termi- 
nated or the resignations during that early period, excluding 
any possibility of transfers, deaths, retirements, reduction in 
force, or other types of personnel actions, 


was made following the reading to him from an article in the February 
7, 1954, issue of the Washington Star, which stated that the Star: “ 


* * * more than a month ago revealed glaring discrep- 
ancies between the Civil Service Commission’s compilation 
of 1,456 separations and the facts as they could be ascertained. 
For instance, it was learned that CSC counted 192 separations 
as the Navy’s share of the 1,456, whereas, Navy personnel 
officials thought the proper figure should be 20—8 discharges, 
12 suspensions. 
It became evident, too, that not all 1,456 were discharged 
or quit under fire. Some were transferred to other Govern- 
ment jobs. Some left Government without knowing or at 
least without being informed about any derogatory informa- 
tion. A few died. Some were reduced in force without 
reference to security considerations. 
A number of other paragraphs from the same Star article “ were 
read into the record including the following from the President’s press 
conference of December 2, 1953: 


I repeat my previously expressed conviction that fear of 
Communists actively undermining our Government will not be 
an issue in the 1954 elections. Long before then, this ad- 
ministration will have made such progress in rooting them 
out under the security program developed by Attorney 
General Brownell that this can no longer be considered a 
serious menace. As you already know, about 1,500 persons 
who were security risks already have been removed. 


And this one: 


Gov. Thomas E. Dewey, of New York, at Hartford, Conn., 
December 16 (1953): “The Democrats are also afraid that 
the American people will discover what a nice feeling it is to 
have a Government which is not infested with spies and 
traitors. In less than 11 months the Department of Justice 
has discovered and dismissed 1,456 security risks planted 
in the Government of the United States under Democratic 
administrations”. 


A member of the subcommittee then read from the President’s 
state of the Union message of January 7, 1954, wherein it is stated: ® 


Under the standards established for the new employee 
security program, more than 2,200 employees have been 
separated from the Federal Government. 

“ Record, pt. I, p. 701. 
4t Record, pt. I, p. 700. 
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We should recognize by law a fact that is plain to all 
thoughtful citizens—that we are dealing here with actions 
akin to treason—that when a citizen knowingly participates in 
the Communist conspiracy he no longer holds allegiance to 
the United States. 


And, the committee member also referred to Attorney General 
Herbert Brownell’s “ speech in Chicago on November 6, 1953, wherein 
he mentioned that 1,456 persons had been ejected from Government 
service because they were found to be security risks, and in which the 
Attorney General stated: 


We are going to have no more Communist infiltration 
in the Government and we steadily are getting rid of those 
who are security risks. 

Whereupon the subcommittee member stated: “ 
And at about the same time White House Counsel Bernard 


* Shanley at Newark, N. J., charged that 1,456 subversives 
(x2 have been kicked out of Government jobs since the President 
( assumed office. Not only the President, Governor Dewey, 
~— the Attorney General and the White House counsel but 
rod countless other Republican spokesmen have long used the 
= 2,200 number which the President supplied or the lesser 
“me number of 1 ,456 now under discussion to smear the Demo- 
Co cratic Party with almost every conceivable kind of com- 
—* munistic charge, including the atrocious one that the Demo- 
ST cratic Party had been a party of treason for 20 years. In 
‘2 view of all which, I now ask you, as head of the Civil Service 
* Commission, if it is not a fact that of the 2,200 to whom the 
President referred in his message or of the number of 1,456 
* used by you, Governor Dewey, the Attorney General, and 
co White House Counsel Shanley, not a single one has been 
— convicted in any court and sent to jail for Communist or 
fnn treasonable offenses against the United States. 
A The day following (October 24, 1953) the Washington Post carried 
os a story “ that: 
bedod James C. Hagerty, press secretary, added the information 
a that only 5 of the 1,456 were persons given jobs under the 
ae Eisenhower administration, on an interim basis, pending 
— investigation. 


When Mr. Young was queried in March of 1954 as to whether he 
had in any way indicated in his reports to the National Security 
Council a figure or any number, whether post-Kisenhower or pre- 
Eisenhower appointees, he replied: 

We have never made such a breakdown, Senator, at any 

time during the course of this program. It would certainly 

pe my hope that persons hired since last January, or January 

of 1953, by the Government, are going to be just as much 

subject to this program and are going to be put off the payroll 

just as fast and just as rapidly, because the objective is to 

keep s‘ curity risks off the Federal payroll regardless of what 
administration has hired them. 
“ Record, pt. I, pp. 701, 703. 
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Chairman Young “ stated in March of 1954: 


Prior to May 27, 1953, the effective date of Executive 
Order 10450, no statistics in total or by categories of security 
risk as to the number of employees suspended or separated 
under this act had been made available to the public. 

The breakdown of statistics supplied to this committee on 
March 2 * * * which cover operations under Executive 
Order 10450, represent a notable departure from practices 
heretofore followed. 





























And Mr. Young “ admitted that during the operation of the program 


under the previous programs under Executive Order 9835: 


* * * total adverse actions were reported annually. 
However, no detailed breakdown of cases falling under the 
six categories enumerated therein was made public to the 
press or to the Congress. 




















In explaining a chart © on Resignations and Terminations of Fed- 
eral Employees, the Chairman of the Civil Service Commission,{Mr. 


Philip Young © stated: 


* * * only 10 percent of firings for cause were for secu- 


rity reasons, and only 1.2 percent of the resignations of the 
period was there information of a substantially derogatory 
nature in terms of section 8 (a) of Executive Order 10450. 


























Mr. John Phelps,“ secretary, Scientists Committee on Loyalty and 


Security, Federation of American Scientists, said: 


To treat the handful of Americans, who, for various reasons 
other than proven disloyalty may not be permitted to have 
access to vital secrets, as traitors is hardly in keeping with our 
traditions. It is also clear that enormous harm can be done 
when the disposition of security cases is injected into the 
arena of partisan politics. 

















The Chairman of the Civil Service Commission, Mr. Philip Young * 


told the subcommittee in September 1955, that: 


* * * 3,586 employees in the entire Federal service have 
been terminated because of security questions. There were 
5,684 employees who resigned where their files were known 
to contain unfavorable information under the security cri- 
teria. 


At another point Mr. Young ® was asked if somebody was padding 


the figures, he stated: 


I don’t know. Weare merely doing a reporting job here on 
these statistics. As to what lies behind these figures within 
the individual agency, we don’t know. We take it on the 
certification of the head of the agency so that we would have 
no way of knowing what that (figure) represented. 


 Reeord, pt. I, pp. 1025-1026, 
# Record, pt. I, p. 1025. 
4 Record, pt. I, p. 407. 
® Record, pt. I, p. 402. 
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And later, Mr. Young * was asked if the decision of whether a person 
is a security risk is entirely in the hands of the head of the agency or 
security officer. He replied: 


Entirely in the hands of the agency. I don’t know any 
case where the security officer could be empowered or is em- 
powered to determine a security case. 


Asked if the CSC was furnished any names of those who are de- 
clared security risks, Mr. Young replied: 


No, we don’t have any names. We just deal in numbers. 
* * * * * 


It is a statistical report on the basis of the agency certifica- 
tion, in other words, we just get the numbers, we don’t 
know who the people are, what the cases are, whether they are 
in Greenland, Panama, New York, or Washington. 


And, again, Mr. Young © stated: 


* * * the actual determination of whether a person was a 
security risk and that responsibility, as far as I know, rests 
with the head of the agency. 


r. 


Mr. Young * explained that they placed the “numbers”: 


* * * on this regular reporting basis largely because of 
the interest of Congress in the matter. 

As to the terminations, Mr. Young ™ later stated: 

They were terminated because there were serious security 
questions concerning them which did not necessarily mean 
they were Communists, to be perfectly clear and fair about 
it. They did not measure up to the criteria of section 8 (a) 
of Executive Order 10450 to the extent that it was sufficient 
cause for termination of their services. 


Later, Mr. Young ® stated: 


* * * I think that the American people should be faced 
with the fact there are something over 3,000 people that have 
been fired off the public payroll in the last 2 years because 
they did not measure up to the criteria and the standards of 
Executive Order 10450. 


And, in August of 1955, a publication of the Republican National 
Committee * was boasting among other things, that “Communist 
influence in Government ended” and that: 


A loyalty-security program that has weeded over 8,000 
persons of questionable character from the Government— 
giving the benefit of the doubt to Uncle Sam—has aroused 
controversy. 


The final sentence of the article from a Republican National Com- 
mittee publication then boasts that: 


For the first time in 20 years, the American people can now 
feel secure that officials now in the saddle in Washington have 


* Record, pt. I, p. 698. 
s Record, pt. I, p. 699. 
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no sympathy whatever with communism or its aims, are not 
duped by it, and always put the interests of America foremost. 


The above seems to be a left-handed way of leveling the scurrilous 
and libelous challenge of 20 years of treason. 

In view of the preparation and wide dissemination of the “numbers” 
of so-called security risks by the Civil Service Commission, one can 
appreciate the sarcasm contained in the editorial in the Washington 
Post and Times Herald of March 14, 1956, headed “Piety in the 
Skyety” © commenting upon a statement by Mr. Philip Young on 
March 9, 1956. The editorial is as follows: 


The country is on the brink of an election campaign; and 
so it is now treated to the spectacle of Philip Young, Chair- 
man of the Civil Service Commission, exhorting politicians 
to stay away from making a political football out of the 
éaréer civil service during the campaign. Uninformed 
charges, said Mr. Young, impair the prestige and morale of 
the Federal work force. No doubt they do. 

This is the same Chairman of the Civil Service Com- 
mission, you understand, during whose term of office an 
order went from the White House requiring appointments 
to be cleared with the Republican National Committee. 
This is the same Chairman of the Civil Service Commission 
during whose term of office a numbers racket, operated in 
the name of internal security, was allowed to devastate the 
prestige and morale of the Federal work force. Just a 
couple of months ago Mr. Young admitted to the Senate 
Civil Service Subcommittee that of the total number of 
Federal employees whom the administration boasted it had 
fired as security risks, more than 90 percent were actually 
fired under routine civil-service procedures without any 
proof of subversive activity whatsoever. 

Mr Young’s pious plea for protection of the civil service 
from politicking puts us in mind of nothing so much as 
W. C. Fields’ eloquent denunciation of the demon rum. 


Mr. Irving Ferman," director, Washington office, American Civil 
Liberties Union, stated: 


* * * we have to get politics out of the political arena in 
this particular area. 


And then added: 


I think that the violence and mood of the public debate on 
both sides of the political fence by both parties has created 
almost complete anarchy. I think that if we would stop 
using the hyberbole and the colored phrase and the mis- 
representation and try to analyze in a bipartisan way the gen- 
uine security interest and tailor our procedures to the genuine 
security interest, I think that we will be able to solve this 
problem. 


® Congressional Record, March 15, 1956, p. 4278. 
* Record, pt. I, pp. 938-939, 
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And, the statement of Ernest Angell, chairman of the board of 
directors of the American Civil Liberties Union, originally presented 
to another Senate committee,” was placed in the record by Mr. 
Ferman. This statement “ contained the following: 


It would seem forlorn to hope that, in an area giving so 
much ammunition for political warfare, the public could or 
would be convinced that discharge as a security risk carries 
with it not stigma, especially when the “Numbers game” is 
played so as to give the impression that people who resign or 
are dismissed for nonsecurity reasons are Communists. 


Leading administration spokesmen have made capital of “numbers” 
of security-risks eliminated from the public payroll and have not been 
adverse to enlarging on the actual figures. Secretary of Commerce 
Sinclair Weeks was asked by a House Appropriations Subcommittee 
member on January 12, 1954,% how many security risks had been dis- 
charged from the Department of Commerce to which he stated “It is 
about 450; is it not?” Then after an off-the-record conference the 
Assistant Secretary of Commerce for Administration stated: 


Since the 20th of January we have separated from the 
Department a total of 132 people as security risks. 


Yet, almost 2 months later, Mr. Philip Young, the Chairman of the 
Civil Service Commission,® reported that reports from the Depart- 
ment of Commerce showed 29 terminated because of security questions 
falling within the purview of Executive Order 10450 and 29 resigned 
before determination was completed in cases where the file was known 
to contain unfavorable information under Executive Order 10450, or 
a total in both categories of only 58. 


® Hearings on S. J. Res. 21, 84th Cong., Ist sess., p. 474. 

& Record, pt. I, p. 928. 

« Hearings, subcommittee of the Committee on Appropriations, House of Representatives, 83d Cong. 
2d sess., Department of Commerce. 

% Record, pt. I, pp. 987, 1013. 





PART X 


ATTEMPTED IMPROVEMENTS IN THE SECURITY 
PROGRAM 


— 1, RECOMMENDATIONS OF THE ATTORNEY GENERAL AND OTHERS 
Je 


been On December 20, 1954, the Attorney General of the United States! 
nerce wrote a letter to the Chairman of the Civil Service Commission, which 
ittee was circularized by the Civil Service Commission under date of 
e December 29, 1954, as Departmental Circular No. 782, reading: 

“itis 


a ` > “re ` 7 TRO 
+ the Departmental Circular No. 782. 


To: Heads of departments and independent establishments. 
Subject: Temporary transfer to nonsensitive positions pend- 
ing determination to suspend under Executive Order 10450. 
There is duplicated below the text of a letter addressed 
f the to the Chairman of the United States Civil Service Commis- 
part- : sion by the Attorney General of the United States on Decem- 
tions ber 20, 1954, relating to the above subject. 
igned “You have asked our opinion as to whether an employee 
nown may under certain circumstances be transferred to a non- 
0, or sensitive position pending completion of departmental in- 
vestigation under the employee security program, and before 
he is suspended. 

“T am of the view that the following provision in agency 
and departmental regulations would not be inconsistent with 
the act of August 26, 1950, or Executive Order 10450, would 
eliminate a danger of hardship on some employees, and 
would not interfere with the effective operation of the per- 
sonnel security program of the Government. 

“ ‘Pending determination of suspension in cases in which 
ameliorating circumstances are present and the derogatory 
information disclosed is not of the character set forth in sub- 
divisions 2 through 8 of subsection (a) of section 8 of Execu- 
tive Order 10450, an employee holding a sensitive position 
may, with the approval of the personnel security officer, be 
transferred temporarily to a nonsensitive position in which 
the interests of the national security cannot be adversely 
affected by the employee.’ 

“Tt would be appreciated if you would circulate among the 
agencies and departments of the Government the contents of 
this — provision with the suggestion that it be incor- 
porated in the personnel security regulations. All should be 
cautioned that it will be the responsibility of the head of each 
department and agency to make sure that the temporary 
transfer of any employee from a sensitive to a nonsensitive 


1 Record, pt. I, p. 885. 
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position pending further investigation is clearly consistent 
with the interest of the national security. 

“The agencies and departments should also be advised 
that the foregoing amendment does not in any way affect 
the existing authority of an agency or department head, 
after suspension and hearing, to decide whether an employee 
should be discharged or retained or transferred to a non- 
sensitive position.” 

2. The term “temporary transfer’’ as used in the Attorney 
General’s letter can accommodate either an official position 
change or a detail of personnel. 

3. Inquiries concerning this letter should be directed to 
the Civil Service Commission, Code 141, extension 3861. 


The letter of March 4, 1955 to the President from Attorney General 
Herbert Brownell, Jr., is as follows: 


Marcu 4, 1955. 

Dear Mr. Presipent: You requested the Internal Security Divi- 
sion of the Department of Justice to review the employee security 
program, and to recommend any needed improvements based upon 
a study of the actual operating practices thereunder. 

The program operates under a 1950 statute (Public Law 733, 81st 
Cong., approved Aug. 26, 1950, 64 Stat. 476), and a 1953 Executive 
order (No. 10450, dated Apr. 27, 1953, 18 F. R. 2489). Congress, 
by enacting the 1950 statute in effect, made the head of each participat- 
ing department and agency of the executive branch responsible for 
suspending and terminating the employment of any civilian officer or 
employee of the Government whenever he shall determine that such 
action is necessary or advisable in the interest of the national security 
of the United States. 

This imposes a grave responsibility upon each department and 
agency head. In our review we have kept in mind not only this 
responsibility but also your emphasis on a policy that the individual 
employee be accorded fair and impartial treatment at the hands of 
the Government. 

The program requires, first, that the files of those employees who 
had been the subject of a full field investigation under prior loyalty 
programs be reexamined in accordance with the new security stand- 
ards and appropriate action taken. That phase of the security pro- 
gram is well on the way to completion. The second phase of the 
program involves the investigation of all employees occupying sensi- 
tive positions and the taking of appropriate action based upon and 
derogatory information dlinaloead concerning them. This phase is 
likewise well along and can, with diligence, be brought to substantial 
completion shortly. After these two phases have been completed, 
the cases of applicants for jobs and probationary new employees will 
be the principal concern of the security program. 

I believe that the program will continue to be improved by emphasiz- 
ing the following procedures which experience has shown to be most 
helpful in protecting both the tations! security and the rights of the 
employees. 

1. The statement of charges against the employee should be drawn 
as specifically as possible, consistent with the requirements of protect- 
ing the national security. In all instances, the General Counsel (or 
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if there is no General Counsel the top legal officer) of the agency or 
department should be consulted on the drafting of the statement of 
charges and his opinion secured to insure that the charges are specific 
enough to be meaningful to the employee. To expedite the disposition 
of these cases it is suggested that the statement of charges be given 
to the employee at the time of notice of suspension. 

2. Meticulous care should be exercised in the matter of suspension 
of employees against whom derogatory information has been received. 
It is suggested that a personal interview with the employee prior to 
suspension is helpful in most instances. The General Counsel of the 
department or agency should be consulted and his opinion should be 
secured as to the sufficiency of the information justifying suspension. 
The final decision as to suspeasion should not be delegated below the 
Assistant Secretary level. 

3. A legal officer should be present at security-board hearings to 
act as an adviser to the board as to procedural matters and to the 
employee, if he is not represented by counsel, as to his rights under 
the act of August 26, 1950, Executive Order No. 10450, as amended, 
and the pertinent regulations. 

4. In order to assure the high caliber of security-hearing boards, 
each agency head should periodically and personally review the list 
of persons made available by his agency for service on such boards. 
The courts have recognized that Congress did not provide, or intend 
to provide, that hearing procedures under the security program be 
made identical with judicial processes. But it is our experience 
that by having persons pessessing the highest degree of integrity, 
ability, and good judgment as members of security boards the rights 
of the Government and of the employee are fully safeguarded. 

5. Whenever an agency head proposes to make an adverse security 
evaluation with respect to a person who has been cleared previously 
in another agency, he should consult promptly with the head of the 
other agency to make certain that all relevant information has been 
given consideration and that the security standards have been properly 
applied. The objective should be to avoid conflicting evaluations 
which are not based upon a difference in the sensitivity of the jobs. 
The Justice Department would be willing to assist in any such con- 
sultations. The results should be recorded in each of the agencies 
concerned. 

6. Even though the statute does not provide subpena power for 
witnesses, every effort should be made to produce witnesses at security 
board hearings to testify in behalf of the Government so that such 
witnesses may be confronted and cross-examined by the employee, so 
long as the production of such witnesses would not jeopardize the 
national security. 

7. All violations of law as disclosed in the investigations or proceed- 
ings under the program should be reported immediately to the Division 
of Internal Security, Department of Justice. 

In this connection I should like to inform you that conferences of 
the security officers of the larger departments and agencies are being 
held at the Justice Department regularly. At such conferences 
extensive discussions are held with respect to various phases of the 
security program and difficult problems arising in any department or 
agency are considered. This is serving to improve the operation of 
the program in many respects. It is now proposed to extend these 
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conferences to the security officers of all agencies. In cooperation 
with the Civil Service Commission these conferences will be utilized 
to bring about better coordination of all agencies and departments 
in carrying out more efficiently the purposes of Executive Order 10450. 
Respectfully, 
HERBERT BROWNELL, Jr., 


Attorney General. 
THE PRESIDENT, 


Tars Warre House. 


In response to an inquiry from the subcommittee, Assistant At- 
torney General William F. Tompkins ° wrote the chairman in the 
matter of an amendment to Public Law 733 to remove the statutory 
requirement of suspension before charges. The letter states (in 
part): 


It is the Department’s proposal that the Congress amend 
Public Law 733 to relieve the heads of executive departments 
and agencies from the mandatory requirement of suspending 
an employee before granting a hearing under the employee 
security program. The present law, as you know, requires 
that in all cases brought under its authority the employee 
be suspended prior to hearing. 

As a result of a recommendation by the Internal Security 
Division of this Department, the Civil Service Commission 
on December 29, 1954, promulgated Departmental Circular 
No. 782 which provided that an employee might be trans- 
ferred from a sensitive to a nonsensitive position pending 
determination of suspension in cases in which ameliorating 
circumstances are present and the derogatory information 
disclosed is not of the character set forth in subdivisions 8 
(a) (2) through (8) of Executive Order No. 10450. 

As you know, subsequent to the issuance of the circular, 
the Internal Security Division recommended, among other 
things, that the statement of charges be given to the em- 
ployee at the time of notice of suspension and this recommen- 
dation was put into effect. Both of these revisions were 
designed to relieve an employee of any undue hardship in 
connection with the processing of his case. These two 
changes have resulted in considerable improvement but there 
are still cases where hardship might result because of the 
statutory requirement calling for mandatory suspension. 

We believe, therefore, that Public Law 733 should be 
changed to make suspension of the employee prior to a hear- 
ing discretionary rather than mandatory. Such a change 
should continue to protect both the national security and 
the rights of the employees. 


Along the same lines is a letter which the Attorney General * wrote 


on April 17, 1956, to the Vice President and Speaker of the House, 
stating: 


I enclose for your consideration and appropriate action a 
legislative proposal “To amend the act of August 26, 1950, 


3 Record, pt. II, pp. 1123-1124. 
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relating to the suspension of employment of civilian personnel 
of the United States in the interest of national security”. 

The present Federal employee security program is based 
primarily upon the act of August 26, 1950. Section 1 of that 
act now requires that in all cases brought pursuant to it an 
officer or employee must be suspended without pay before he 
may be granted a hearing. This mandatory requirement of 
suspension sometimes works an undue hardship on an officer 
or employee, without benefit from the standpoint of the 
national security. 

The Me legislation would make discretionary the 
exercise of the power of suspension prior to hearing. In 
this way the heads of the executive departments and agencies 
of Government could, in appropriate cases, suspend sum- 
marily those employees whose suspension is considered neces- 
sary in the interest of the national security while on the other 
hand, when the circumstances do not warrant immediate 
suspension, the affected employees may be permitted to 
retain their positions or may be transferred to nonsensitive 
positions within the same agency. 

The Bureau of the Budget has advised that there is no 
objection to the submission of this recommendation. 


The text submitted by the Attorney General for the amendment ë 
suggested reads: 


That section 1 of the Act of August 26, 1950 (64 Stat. 476; 
5 U. S. C. 22-1) is amended by changing the period at the 
end thereof to a colon, and by adding the following further 
proviso: 

“Provided further, That nothing in this section shall be 
deemed to require the suspension of any civilian officer or 
employee prior to hearing or termination.” 


Other than the aforementioned there have been no other general 
recommendations from the Department of Justice relative to amending 
Executive Order No. 10450 or Public Law No. 733, according to the 
testimony of Mr. William F. Tompkins, Assistant Attorney General, 
Department of Justice.® 

However, Mr. Tompkins did answer a question as to whether or 
not the Department of Justice approved regulations that are drafted 
by the various departments by saying: 


Those regulations were submitted to the Department of 
Justice for our comment. In some cases, we would disagree 
with maybe one feature or another of a particular depart- 
ment’s regulations but understand this, that we would give 
our opinion, but the final decision as to those regulations was 
up to the particular department. 


Before another Senate Committee’ Assistant Attorney General 
William F. Tompkins was asked this question: 


_ Does the Civil Service Commission or the Department of 
Justice or anybody else review or have any authority to 
coordinate and make uniform the security check of Govern- 
ment employees in the several departments? 
§ See 8. 3810, 84th, 2d sess., May 9, 1956, 


* Record. pt. I, p. 886. 
* Hearings, Commission on Government Security, 8. J. Res. 21, 84th Cong., Ist sess. March 8, 1955, p. 22, 
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In reply Mr. Tompkins read section 14 of Executive Order 10450 ° 
which is as follows: 


The Civil Service Commission, with the continuing advice 
and collaboration of representatives of such departments 
and agencies as the National Security Council may designate, 
shall make a continuing study of the manner in which this 
order is being implemented by the departments and agencies 
of the Government, for the purposes of determining: (1) 
deficiencies in the department and agency’s security program 
established under this order, which are inconsistent with the 
interests of or directly or indirectly weaken the national 
security; (2) tendencies in such programs to deny to 
individual employees fair, impartial, and equitable treat- 
ment at the hands of the Government, or rights under the 
Constitution and laws of the United States or this order. 


Asked if the Civil Service Commission had any authority to bring 
the above about Mr. Tompkins replied: 


They would report that to the National Security Council. 
And the National Security Council could bring that to the 
attention of the President and the President could order any 
necessary changes made. 


The Senator pursued his questioning further, askiag Mr. Tompkins: 


Is there no other method of approach in coordinating and 
making uniform procedures in various departments, other 
than by voluntary action at the suggestion of the Civil Service 
Commission, except to go clear to the President via the 
National Security Council. Is that correct? 


To which Mr. Tompkins replied: “That would be correct.” 

Former Senator Harry P. Cain ° pointed out that the Attorney 
General’s memorandum of March 4, 1955, was not an effort to reform 
the security program but emphasized only the need for a more careful 
and cautious administration of same. He said the memorandum 
disturbed him because it pointed out malpractices which one would 
not expect to uncover in a republic. In Mr. Cain’s words: 


This memorandum urged that a statement of charges 
against an employee should be drawn as specifically as pos- 
sible, meaning that theretofore they hadn’t been drawn 
specifically in many instances, consistent with the require- 
ments of protecting the national security, that meticulous 
care should be exercised in the matter of suspension of em- 
ployees against whom derogatory information had been 
received; that a legal officer ond be present at security 
board hearings to advise the employee as to his rights— 
we have just grown awfully rapidly in a field of great difficulty 
and uncertainty—that only persons possessing the highest 
degree of integrity, ability, and good judgment should 
sit as members of security boards; and that every effort 
should be made to produce witnesses at hearings to be con- 
fronted and cross-examined by the employee, so long as the 
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production of such witnesses would not jeopardize the 
national security. 


Of them all, Mr. Cain commented: 


These are acts of fairness and common decency which one 
assumes will always be followed in any security program 
adopted by our Government. They are things we naturally 
took for granted. It struck me as being unusual that the 
Attorney General found it necessary to emphasize and restate 
the obvious. 

If our primary ambition is to establish security policies 
and procedures which are as fair as they are firm, we must 
recognize and act on the need for some basic reforms. 


Tarahina t Taio AEA i ent cA ene ES miès 


Another witness" proclaimed: 


There is no doubt that the Attorney General Brownell’s 
letter of March 5 of this year is truly valueless except as an 
admission that the program isn’t working well. 


Editorial comment of newspapers generally noted that the changes 
advocated by the Attorney General did not rectify the basic short- 
comings of the program. Some called the so-called improvements 
profoundly disappointing. Dr. Klemperer of Columbia University * 
in the doctor’s petition to the President stated: 


If, as acknowledged by the Justice Department, the “stain 
of dismissal on loyalty grounds” is so deep that it has 
“become a badge of infamy,” then it seems to us all the more 
necessary that these proceedings be surrounded by safe- 
guards consonant with our constitutional traditions. This 
cannot be achieved without guaranteeing procedures of the 
type that would be required by the due-process clause of the 
Constitution if it were applicable. These include the right 
to subpena and cross-examine witnesses. Moreover, the 
procedures now in force do not assure the specificity of notice 
that is needed for the preparation of an adequate answer to 
charges; nor is any provision at all made for review by an 
appellate tribunal that could correct a mistaken judgment 
as, we believe, occurred in the case of Dr. Peters. 


Senator Carlson ° commented : 


The testimony has shown that the Administration is con- 
stantly striving to improve the security program, both in 
the interest of the Government and for the protection of 
individuals who may be involved. Mr. Donegan, Chairman 
of the Personnel Security Advisory Committee, has testified 
that the program was coordinated on a high level among 
Cabinet members and administrators of other agencies. 
Mr. Tompkins, Justice Department, has testified that 
numerous prosecutions have been had and others are pend- 
ing today, growing out of the investigations under the 
security order. Governor Stassen clearly defined the respon- 
sibility of administrators under the program and made clear 
the effort made by these administrators in assuring that the 
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rights of individual employees were protected. It is plain 
to me that the responsible officials of the administration 
have been and are making every effort to see that the pro- 
gram is both effective and just. 


Secretary of Agriculture Ezra T. Benson ™ stated: 


I am sure we have made mistakes in handling our security 
program, but they were honest and conscientious mistakes. 
i believe our standards are right. I believe the security 
program is basically sound and, unfortunately, necessary as 
many governments, including our own, have learned from 
sad experiences. I recognize the existence of human imper- 
fections in finding in difficult cases the delicate balance 
between essential security and individual rights. 


In appearing before the committee with reference to the Ladejinsk 
: J 
matter, the Secretary of Agriculture, Mr. Ezra T. Benson © stated: 


I would be less than frank with this committee, however, if 
I did not willingly concede that stories in the press, many of 
them critical of our decision affecting Mr. Ladejinsky, caused 
me more concern than ever about the administration of the 
security program in the Department of Agriculture. 

Early in January 1955 I took further steps to see that the 
whole area of security procedures within my agency was 
promptly and extensively reviewed and changes made where 
improvements seemed desirable. 

At about the same time, I urged the President to cause a 
review to be made of our security procedures. 

I also established a working committee at the highest 
level in the Department, with instructions and authority to 
investigate the security program in the Department and to 
determine such changes as were needed to be made to im- 
prove it. 

This committee was composed of R. L. Farrington, General 
Counsel, as chairman; True D. Morse, Under Secretary; 
Earl L. Butz, Assistant Secretary; Ralph S. Roberts, Ad- 
ministrative Assistant Secretary; and Wesley D’Ewart, 
assistant to the Secretary. 

This committee held many meetings. It considered the 
processes and procedures of other departments. It inter- 
viewed ranking security officials from other departments. It 
invited suggestions from both within and without the De- 
partment; and it studied the impacts of the program and its 
processes within the Department. Thereafter the com- 
mittee made a number of recommendations which, after full 
consideration by me, have been incorporated into the De- 
partment’s security program. 

The most important of these changes has been the estab- 
lishment of a permanent Department Security Committee, 
at the top-management level. This committee is composed 
of True D. Morse, Under Secretary, serving as Chairman; 
Ralph S. Roberts, Administrative Assistant, Vice Chairman; 
R. L. Farrington, General Counsel; MacHenry Schafer, 
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Director of Personnel; and the head of the agency con- 
cerned with the particular employee or applicant involved. 

This Department Security Committee considers and 
reviews all recommendations for adverse security actions 
in the Department, including recommendations for sus- 
pension, dismissal, and denial or withdrawal of clearance for 
access to classified information. 

Time limits for handling matters are imposed upon each 
committee member so that there will be a minimum of delay 
in disposing of security problems. The Committee is 
responsible for a continuing study of.all phases of the 
program. 

Under Executive Order 10450 the head of the Department 
must himself act upon all dismissals and restorations to duty 
following suspension. Our Department security committee 
recommended, and I have approved, the removal from sub- 
ordinate officers of the authority to take final action in all 
other security matters adverse to an employee or applicar t. 

These other types of action are denial or withdrawal of 
security clearance, suspensions of employees pending inves- 
tigation or hearing, and decisions not to employ an applicant 
for security reasons. Authority for these kinds of action is 
now vested in the Under Secretary or Assistant Secretary 
acting in his stead. 

In addition, I have, of course, adopted the seven recom- 
mendations made by the Attorney General to the President 
on March 4, 1955. They are now a part of our regulations. 

One of the most important of these is that where a person 
has been cleared previously in another agency, and it is pro- 
posed to make an adverse security evaluation in this De- 
partment, there should be prompt and full consultation 
between the heads of agencies to consider possible conflicting 
evaluations. 

This requirement, coupled with the other safeguards pro- 
vided, guarantees that in the case of transfers between 
agencies every possible measure is taken to assure unanimity 
of decision. 

Cases of this kind are considered by the Personnel Security 
Advisory Committee, meetings of which are attended by our 
General Counsel. 

We have taken other measures in the Department which 
have not been included formally in the regulations, to assure 
deliberate consideration and just treatment, and to make 
those responsible for final decisions, including myself, fully 
cognizant of all facts in the individual case. For example, 
the security committee and the personnel security officer 
now meet with the Secretary for a discussion meeting prior 
to the taking of a final adverse action in a dismissal case. 

I can honestly say before this committee that the Depart- 
ment is keenly aware of its obligations under Public Law 
733 and Executive Order 10450, and wishes only to perform 
a conscientious job. We have been consistently striving to 
improve our processes and to safeguard the employee’s 
fundamental right to fair treatment. 
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As a result of the disclosures in the cases of Mr. 
and the error in implicating Dr. Kelly of Wayne University with the 
American Youth for Democracy, the Department of the Army issued 
a press release admitting the mistake and adding: 
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It is too much to expect even our revised program to be 
perfect. But I believe that, so far as the Department of 
Agriculture is concerned, we are proceeding in a reasonable 
way to carry out the mandate of the Congress and of the 
President to assist in the preservation of the Nation’s 
security. 

Mr. Chairman, none of us wish to see an individual 
deprived of full access to justice and the law. At the same 
time, the Congress has felt, and I believe rightly so, that it 
is necessary in the interest of protecting the security of all 
citizens, that Federal employment must be insulated against 
subversive influences. 

It follows, therefore, that true doubts as to the protection 
of such security in the case of an individual employee must 
be resolved in favor of the safety of the many. 

I hope you will receive my assurances that the Department 
is continuing its efforts to balance these dual considerations, 
and that the Congress will have faith that this program is not 
being abused by this Department, consciously or otherwise ; 
that we are making every effort to minimize the possibility of 
serious human error in our firm desire to help protect the tra- 
ditions, the ideals, and the future of our Nation. 


On cross-examination relative to improvements of the security pro- 
gram in the Department of Agriculture, Secretary Benson," 


y ? 
stated: 


I think the most important one improvement is the ap- 
pointment of this high-level committee which will review all 
security cases, cases involving suspensions, and will give 
general direction to the security program in the Department. 

It also will have the responsibility of conducting a con- 
tinuing study in the hope that we could make still further im- 
provements in our security program in the Department. 

I mentioned in my testimony that we had adopted those 
seven recommendations of the Attorney General as part of 
our procedure now by our regulations, all of which I think 
will strengthen our security program. 


The Army wants to deal justly with all persons mentioned 
in allegations regarding security investigations. It becomes 
a matter of fair play to admit a mistake of this kind when- 
ever it occurs. Accordingly, the Army regrets the making of 
this mistaken allegation with reference to Dr. Alfred H. 
Kelly. 

I have directed the correction of all records of the Army 
to conform with this finding. Also, | am taking steps to 
improve certain Army procedures with respect to investiga- 
tions and allegations concerning personnel security matters. 
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2. PERSONNEL Security Apvisory COMMITTEE 


The Chairman of the Civil Service Commission, Mr. Philip Young,” 
described the Personnel Security Advisory Committee as “* * * 
purely a coordinating advisory committee” acting as: 


* * * an advisory coordinating function between the 
agencies of the executive branch. 


The Secretary of Agriculture, Mr. Ezra T. Benson,” in bein 
amined relative to the Wolf I. Ladejinsky case, stated: 


g ex- 


Of course, I would like to point out again that it will 
always be true that with respect both to qualifications and 
security a reasonable man may reach a different conclusion. 

There has been an interagency committee established, Per- 
sonnel Security Advisory Committee, and cases involving 
more than one agency would normally now go to that 
Committee. 

I think that is a good move. Iam very much in favor of it. 

* * * * * 


I think it is for the purpose of checking on the decisions 
which may have been made or are proposed to be made by 
two different agencies if those decisions are in conflict. It is 
an effort to harmonize the decisions of agencies. 


Mr. Scott McLeod,” Administrator, Bureau of Security and Con- 
sular Affairs, Department of State, told the committee that he was 
the State Department’s alternate member of the Personnel Security 
Advisory Committee of which Mr. Thomas J. Donegan was Chair- 
man. As to Mr. Donegan, Mr. McLeod stated: 


He offers advice to the heads of agencies who request his 
advice on administration of the program. 
* * * * 


He doesn’t seek to give advice unless it is asked for. 


Mr. MeLeod stated that the Advisory Committee holds meetings 
about once a week and discuss: 


Security problems of agencies which have requested some 
advice. 
x * * * * 


They usually have an agenda of some kind that Mr. Done- 
gan prepares indicating who is seeking advice and what the 
matter is they want advice on. 


Asked if the Advisory Committee considered individual security 
cases Mr. McLeod, while answering the question “Yes, we do” added: 


I am not a bona fide expert in this matter of executive 
privilege, but it is my understanding that the President has 
directed those of us in his family not to discuss those matters 
that are taken up in the executive family, and I feel like we 
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are getting into territory where I must respectfully decline 
to speak in anything but generalities. 


In a personal appearance before the Committee, Mr. Thomas J. 
Donegan * explained that he was an Assistant Attorney General of 
the United States assigned as Chairman of the Personnel Security 
Advisory Committee, and that the Committee was informal. In 
addition to the regular membership the Committee consists of mem- 
bers of other departments and agencies on an ad hoc basis, explaining: 


In order to have a wor kable group it was impossible to have 
all departments and agencies represented as regular members. 
Whenever questions come up which would concern other 
departments and agencies those agencies are generally 
represented by the General Counsel of such a department 
or agency. 


Regular membership of the Committee is as follows: 

Adm. Lewis L. Strauss of the Atomic Energy Commission 
alternate Mr. Harry S. Traynor. 

Mr. Philip Young, Chairman, Civil Service Commission. 

Mr. Jerome D, Fenton, Department of Defense. 

Mr. Walter Yeagley, Department of Justice. 

Mr. Loy Henderson, Deputy Under Secretary of State for Admin- 
istration, and his alternate Mr. Scott McLeod, 
Bureau of Security and Consular Affairs. 

Mr. David Kendall, Treasury Department (presumably succeeded 
by Mr. Fred S. Scribner, General Counsel of the Treasury Depart- 
ment). 

Mr. Thomas E. Naughten, Foreign Operations Administration, now 
known as the International Cooperation Administration. 

Mr. Donegan explained that his committee does not make reports 


since it is an advisory committee, set up as an experimental or an 
unofficial informal committee adding: 


, and his 


Administrator, 


Chronologically it was set up right after the Ladejinsky 
case received publicity. With reference to whether it was 
set up for that particular purpose I would beg to not be 
required to characterize the purpose behind it. It was set 
up undoubtedly for the purpose of coordinating at the 
agency head level on cases which involved or could possibly 
involve conflicts between agencies in security evaluations. 


Mr. Donegan * was asked if this Committee was set up not only 
to prevent a second Ladejinsky case, but to prevent such a case 
reaching the press, but he replied “No, 'I don’t think so,” stating later 
that it was for discussion purposes and for the purpose of improving 
the security program. 


owever, upon the establishment of the Committee, the New York 
Times on January 20, 1955 stated: 


The President’s press conference yesterday produced 
evidence that the much publicized Ladejinsky case has had 
at least one desirable result. A unit of the Department of 
Justice has been set up which will handle controversies be- 
tween different agencies regarding security evaluations of 
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particular individuals, and where necessary, particularl 
difficult cases will be brought to President Eisenhower himself 
for decision. This should help to avoid repetitions of the 
recent unhappy spectacle in which Agriculture Secretary 
Benson has been announcing his belief that Mr. Ladejinsky 
is a “security risk’? while Secretary of State Dulles and 
Foreign Operations Administrator Stassen have been af- 
firming their confidence in that same individual. 


It is difficult to escape the conclusion that the Committee was set 
up as the result of the Ladejinsky case but whether to prevent such 
cases being publicized in the future or not cannot be ascertained 
because of the curtain of secrecy surrounding the records of the 
Committee. In Mr. Donegan’s words, the Committee was set up: 


For the purpose of providing a focusing point wherein the 
heads of agencies, the people who are responsible for making 
decisions can have their representatives or they themselves 
sit around a table and discuss cases. 

I might say this for the benefit of this subcommittee, that 
it has been found that when the heads of agencies or their 
immediate assistants discuss cases, and I particularly talk 
of the general counsel level, that you have a broader consider- 
ation of all the facets of a security case. Things are put in 
a broader perspective, you get away from the difficulty that 
you encounter when you try to regard a security evaluation 
in the black-and-white status. 

It would be perhaps helpful in evaluation of security cases 
if a Univac could be designed to give an answer to a security 
case, but when you have people of broad experience, not only 
in the security field but particularly in public life who have 
had business experience, when you have lawyers who are 
contentious and rather difficult to get along with at any rate, 
they are inclined to inquire more into what is meant by this 
evaluation or what is meant by this fact in a man’s back- 
ground. 

We have found that that has been very helpful and it puts 
a security evaluation in its proper perspective. 


As to progress from cases to procedures and changes in regulations, 
Mr. Donegan * stated: 


It necessarily follows that if the Committee is functioning 
in an advisory capacity and there is a discussion of an actual 
case that procedures come into the consideration. As a re- 
sult there is a discussion as to procedures under the Execu- 
tive order and those procedures are discussed by the members 
of the Committee; they give their views on how it is work- 
ing, how it could be improved, what could be done to not 
only make sure as far as it is humanly possible that the 
security of the country is carefully guarded but also to see 
that some individual is not put into a position where he is 
not as fully protected as he can be consistent with the 
security problem. 
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Now, I am emphasizing that for this reason: That under 
section 13 and under section 14 of the Executive order there 
is reference made to the responsibilities of the Department of 
Justice and to the Civil Service Commission. The Depart- 
ment of Justice is represented at the Committee with regular 
representation and so is the Civil Service Commission. 
That is the device to implement inasmuch as it can be as a 
result of these discussions suggestions for improvements or 


inquiries as to whether the purposes of the order are properly 
being carried out. 


Mr. Donegan was asked if the data going into the Attorney Gen- 
eral’s™ letter of March 4, 1955, was substantially the type of material 
discussed by the Committee, and whether such material originated in 
his committee or in the Department of Justice, to which he replied: 


I think it would be impossible for me to say what part of 
those recommendations came from the Department of Jus- 
tice or what came from various members of the Committee— 
they were discussed at the Committee meetings. 


Mr. Donegan stated that he had an office in the Executive Office 
Building, and a staff supplied to him by various departments and 
agencies since his committee operates without budget and without 
formalization. 

Relative to the operation of the Personnel Security Advisory Com- 
mittee, the following is taken from page 7894 of the Congressional 
Record” of June 27, 1955; Senator Cotton speaking: 


I wish to point out that as a matter of fact a coordinator 
unofficially selected from the Department of Justice and 
attached to the White House has been working for many 
months seeking so far as possible under the present law to 
coordinate the security activities of the Government. 
Among the accomplishments of Mr. Donegan who was 
especially assigned to this task, has been the formation of a 
committee upon which the Department of Defense, the 
Atomic Energy Commission, and other departments have 
representatives, and which has been mee ting weekly, trying 
to encourage and to bring about so far as possible coordina- 
tion of the secu.ity pregram. 

I believe much has been ace omplished and that the country 
should not be given the impression that no effort is being 
made to coordinate the present program, although I freely 
admit and agree with other members of the committee that 
there is much left to be done. 
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3. INTERDEPARTMENTAL COMMITTEE ON INTERNAL SECURITY 


= Mr. Young * stated that Mr. Walter Yeagley of the Internal 
Security Division of the Department of Justice is Chairman of the 
ICIS—Interdepartmental Committee on Internal Security. He 


added: 


The Interdepartmental Security Commission, of course, is 
a creature of the National Security Council and they report 
directly to the Security Council. 


Mr. Scott McLeod,” Administrator, Bureau of Security and Con- 
sular Affairs, Department of State, stated that the Interdepartmental 
Committee on Internal Security, of which Mr. Walter Yeagley is 
Chairman, is a committee established by the National Security Council 
and only representatives of agencies on the Council, such as the 
State Department, have representation thereon. He stated that the 
ICIS meets at the call of the Chairman, approximately twice a month, 
and that it does not consider any personnel security cases but rather 
the overall question of national security. 
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PART XI 
COMMENTS ON AMENDMENT OF THE LAW AND THE ORDER 


1. AMENDMENT OF Pusiic Law No. 733 


When Thurman Arnold! appeared before the subcommittee he 
recommended the abolishment of the so-called Government employees’ 
security program entirely and leaving the matter to operate as a 
managerial function of each executive agency or department. 


Public Law No. 733? states that certain named department and 
agency heads: 


may, in his absolute discretion and when deemed necessary 
in the interest of national security, suspend, without pay 
any civilian official or employee 


However, the law also provides that employees with permanent or 
indefinite appointments who have completed their probationary or 
trial periods and who are citizens of the United States, when so sus- 
pended, must be given a written statement of charges, opportunity to 
answer, a hearing, a review of the case by the agency head and a 
written statement of the decision. 

In addition, section 6 of Executive Order 10450 ° states that a 
department or agency head: 


shall immediately suspend the employment of the person 
involved if he deems such suspension necessary in the interest 
of national security. 


The Department of Justice * has proposed that Public Law No. 733 
be amended: 


To relieve the heads of executive departments and agencies 
from the mandatory requirement of suspending an employee 
before granting a hearing. * * * Public Law 733 should 
be changed to make suspension of the employee prior to a 
hearing discretionary rather than mandatory. 


And, former Senator Harry P. Cain ë recommended that: 


Public Law 733 should be amended to permit the respon- 
sible official or agency head to continue to summarily suspend 
an employee before granting a hearing, as is the practice 
today or to provide a hearing while the accused employee 
remains on the job. 


Former Solicitor General Philip B. Perlman ê disagreed with the 
viewpoint of former Senator Harry P. Cain, saying: 
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It may be that the Justice Department construes the act 
of Congress as requiring suspensions without pay when 
charges are preferred, but I would not think such an inter- 
pretation is sound. 

In the first place, even if the law now reads that way, there 
is nothing in it which prevents the agency head, or his 
security officers, from giving an employee against whom 
there is derogatory information such opportunity as may be 
deemed advisable to answer and submit proof in defense. 


Another witness, Mr. Pollitt ’ recommended that: 


Agencies of the Government should be given the power to 
retain people on the payroll, pending the final outcome of 
their cases. 


The Chairman of the Civil Service Commission, Mr. Philip Young ê 
stated: 


Public Law 733 of the 81st Congress was passed August 26, 
1950. This law gave authority to 11 agencies of Govern- 
ment, who employ approximately 60 percent of the total 
number of employees on the Government’s rolls, to sum- 
marily suspend and terminate any civilian employee when 
deemed necessary in the interest of national security. No 
specific criteria of matters to be considered thereunder were 
supplied in Public Law 733. 


Mr. Will Maslow, director, commission on law and social action, 
American Jewish Congress ° in answer to a question stated: 


I think, sir; it is time that the legislative branch of the 
Government gave this entire security program, which has 
grown like Topsy, a critical examination, and subject it to 
some legislative standards, instead of allowing security 
officers to roam at will, unfettered, really, by any rigid rules. 


The national president of the American Federation of Government 
employees, Mr. James A. Campbell ' stated: 


In my opinion, a complete reform of the security program 
depends on action by both the legislative and executive 
branches of the Government. I believe that, through 
legislation, we can establish a better framework than we 
now have and a set of general rules which will encourage a 
more judicious use of the broad power held by the executive 
branch. 

Specific legislative reforms our organization would endorse 
include the following: 

1. Recognizing that cases involving misconduct and un- 
suitability can be adequately handled under normal civil- 
service procedures, this special program should be. limited 
to cases involving an employee’s loyalty to the United 
States. In the public mind, there is no distinction between 

security and loyalty risks. ‘An employee who drinks to the 
extent that it interferes with the performance of his work 
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can be dismissed under normal procedures. It is not neces- 
sary to brand him a security risk. 

2. To avoid making the agency head a combination of 
accuser and judge, an impartial appeals board should be 
established. 

3. Recognizing that there is a great difference between 
sensitive positions and routine jobs not involving secrets of 
state, it is logical that stricter criteria might have to be 
established for such positions. In all fairness, however, it is 
essential that loyal and qualified employees who for some 
reason are not fitted for such employment be transferred, 
whenever possible, to less sensitive jobs elsewhere. While 
this is theoretically possible under the present system, in 
practice it is never done. Therefore, the agency should be 
required to reassign such persons elsewhere or in cooperation 
with the Civil Service Commission to plac e the employee in 
suitable employment in another agency 

4. Require that an adverse witness be produced to face 
the defendant unless there is a written request by the Federal 
Bureau of Investigation that this not be done. As a 
corollary, I would authorize subpena power to produce 
adverse witnesses whose statements or comments are used 
in the hearing. 

As a final recommendation, I would like to propose 
that legal assistance be provided without cost to employees 
charged under the security program. As an absolute mini- 
mum if this cannot be done, an employee who is vindicated 
should be reimbursed for his legal expenses. 

Gentlemen, it is obviously impossible, and perhaps not 
desirable, to write into law every last detail of an effective 
and fair loyalty program. Some leeway and discretion 
must, of necessity, be left to the executive branch. But it 
would be my hope that a strongly worded report accompany- 
ing whatever legislation is recommended by your committee 
would indicate the desire of the Congress for a fairer, more 
specific set of criteria for determining whether or not an 
employee should be dismissed for loyalty reasons. 


The conclusion of the United States Supreme Court" that the 
term “national security” was used in a limited definite sense and not 
in an “all-inclusive” sense, and that the term was intended to refer 
only to the protection of “sensitive” activities, makes some of the 
suggestions for amendment of the law unnecessary. Other comments 
for amendment seem still pertinent. 


2. An INTERNAL Security Poticy AND COORDINATING BOARD 


On the theory that the need for internal security will remain with 

the United States probably for many decades, former Senator Harry 

Cain ” recommended the establishment of an internal security 
policy and coordinating body, arguing as follows 


The plain fact is that the United States has established 5 
distinct security and 2 loyalty programs. ‘These programs 





u Kendrick M. Cole v. Philip Young (No, 442, Oct. Term, 1955), decided June 11, 1956, 351 U. 8. 536, 
2 Record, pt. I, pp. 75-76. 
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differ from each other in important respects. No single per- 
son or group in authority has established any single policy 
or uniform standards by which all of these programs should 
be guided. The criterion by which a security risk is defined 
and judged differs substantially as between the programs. 

Is it not then both desirable and imperative that uniform- 
ity in policy and procedures be secured? By what means 
can uniformity and a national understanding be brought 
about unless a coordinating body is established? 

* * * * * 


We can—l am convinced it is apparent and obvious and 
clear—substantially improve the procedures and practices 
now pursued by each of the several security programs. But 
a continuing need for a mutual understanding and common 
purpose is not, I think, to be achieved unless each of the 
programs become geared to some command authority. 


On questioning later, Mr. Cain ® added: 


In the absence of a unified command in the field of internal 
security, we are going to continue to make sad mistakes 
that injure materially our strength at home, and weaken 
the power to exercise that strength against outsiders if they 
ever attack us. 


8 Record, pt. I, p. 78. 
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PART XII 
DEPARTMENTS AND AGENCIES 
DEPARTMENT OF AGRICULTURE 


Congress did not include the Department of Agriculture in the 
specific list of sensitive agencies when it enacted Public Law No. 733.! 
Original classification of information or material as top secret, secret 
or confidential is limited by Executive Order 10501? to the head of 
the Department and thus cannot be delegated. 

As of June 30, 1955, the Department of Agriculture? had 2,838 
positions classified as sensitive compared to 2,301 so classified 2 years 
previous. 

Certain comments on the personnel security regulations appear 
at the end of this review of the Department of Agriculture. 

Before a subcommittee of the House Appropriations Committee * 
Secretary of Agriculture Ezra Taft Benson was asked how many 
Communists he had found in the Department of Agriculture since 
January 1953, and he replied: 


We have removed one employee whose investigative file 
showed actual membership in the Communist Party. Of 
course, we have had removals for other security reasons 
falling within section 8 (a) of Executive Order 10450. We 
have also had a number of employees who have resigned 
during or after investigation and prior to the preferment of 
charges and a security determination. 


The much-publicized case of Wolf I. Ladejinsky ê originated with 
the refusal of the Secretary of Agriculture to take back Mr. Ladejinsky 
from the State Department when Congress transferred agricultural 
attachés to the Department of Agriculture. The case is reviewed in 
another part of this report. The reporter, Mr. Clark R. Mollenhoff 
received numerous awards from outstanding organizations for his rep- 
ortorial prowess in bringing the Ladejinsky case before the public. 
But for the fact that Mr. Mollenhoff did force the Ladejinsky case 
before the public eye his case may have been like many others, un- 
heard, unsung, and unsolved. Ladejinsky might have just been a 
statistic like so many others. 

While the Department of Agriculture found that Mr. Ladejinsky’s 
appointment “would not be clearly consistent with the interests of 
national security,” ’ the State Department had cleared him and he 


1 Public Law 733, 8ist Cong., ch. 803, 2d sess., act of August 26, 1950. Record, pt. I, p. 20. 

2 Record, pt. I, p. 33. 

§ Record, pt. I, p. 967. 

4 Hearings, Subcommittee, House Appropriations Committee, re Department of Agriculture appro- 
priations for fiscal 1955, pt. I, 83d Cong., 2d sess., p. 134, January 28, 1954. 

§ Record, pt. I, pp. 403-407; 735-755. 

® See pt. VI, p. 249 this report. 

7 Record, pt. I, p. 406, 
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was subsequently cleared and employed by the Foreign Operations 
Administration. 
Mr. Benson ê was asked: 


It was a gratuitous, unnecessary move to tag him as a 
security risk if he was disqualified technically anyway? 


To which he replied: 


Yes; I think that is substantially correct. We realize that 
now. We probably didn’t realize it fully at the time, but I 
think that is substantially correct; yes. 


In explanation of the Ladejinsky incident, Secretary of Agriculture 
Benson °’ stated: 


Of course, none of us had had very much experience in the 
security program at the time. As I look back on it now, I 
feel we have made great progress in the last few months. As 
a result of our study and setting up of the committee in the 
Department, we are in much better position now to do a 
satisfactory job than we were then. 

Certainly I was imexperienced in that field, and some 
members of my staff were also. 


Mr. Benson admitted that he had discussed the Ladejinsky case 
and the security program with the President but refused to divulge 
his recommendations because of the “confidential and privileged 
nature” of same. As to the concern which the Ladejinsky case 
caused him Mr. Benson " stated: 


We had started a review in the Department of our security 
program, even before this particular case came out in the 
press. 

Of course, we stepped up that study as a result of the ex- 
perience with that case. It was at that time we appointed 
our committee to review and study the whole field, and later 
we appointed the formal high-level management committee 
responsible for reviewing all of these cases. 


During the period May 28, 1953, to June 30, 1955, the Department 
of Agriculture suspended and subsequently reinstated 14 employees 
under Executive Order 10450. The average period of suspension was 
7 months and 18 days and the total reimbursement amounted to 
$53,864. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program * 
for the period May 28, 1953, through June 30, 1955, disclosed the 
following numbers for the Department of Agriculture: 


1. Number of employees terminated because of security questions falling 
within the purview of section 8 (a) of Executive Order 10450 

2. Number of employees who resigned before determination was completed 
in cases where the file was known to contain unfavorable information 
under section § (a) of Executive Order 10450 


3 — —* r F a 

pt. I, p, 743. 

10 Record, pt. Í, pp. 744, 748. 
u Record, pt. I, p. 744. 
13 Record, pt. II, p. 1110. 
% Record, pt. I, p. 731. 
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Six of the one hundred and six firings were in accordance with 
Executive Order 10450 * and are reported to be cases falling in the 
category of sections 8 (a) 2 through 8. The other 100 cases of 
terminations were under regular civil-service procedures, the De- 
partment of Agriculture explaining: 


Even though regular civil-service procedures were used in 
these cases, the records involved derogatory information of a 
type covered in section 8 (a) of Executive Order 10450. All 
these employees were under temporary appointment, or were 
serving their probationary or trial periods. Hence, pro- 
cedural requirements of the Lloyd-La Follette Act did not 
apply. 
The Under Secretary of Agriculture was asked who made the 
decision on those 100 cases to the effect that each file contained de- 
rogatory information under the order, to which he replied: 


I would assume that it would be the officials directly 
in charge and carrying the responsibility for their employ- 
ment. 

Asked to explain this further, he replied: 


You see our organization, as you know, is pretty wide- 
spread. We have employees around the world. The 
responsibility for people who are employed, and their quali- 
fications naturally we would want to vest in those who are 
carrying the responsibility in the agencies. 


And, when asked why these temporary and probationary employees 
were listed with the Civil Service Commission, he stated: 


We follow the civil-service reporting procedures. 


None of the 106 firings were employed in sensitive positions. Of 
the 6 terminated pursuant to the order 4 were hired prior to January 
20, 1953, and 2 thereafter. Of the 100 terminated under civil-service 
procedures 72 worked less than a year, 26 were hired prior to January 
20, 1953, and 74 thereafter. Eleven of the 100 were subsequently 
reemployed in the Department of Agriculture and 5 were subsequently 
employed in other Federal agencies, making a total of 16 reemploy- 
ments. 

In only 6 of the 119 cases of resignations were the employees in- 
formed that there was derogatory information in their files. 

It is reported that in 36 of the cases of resignations the derogatory 
information fell under section 8 (a) 2 through 8 and in 83 cases it was 
the suitability provisions of section 8 (a) (1). Forty-six of the 119 
worked less than a year. Seventy-four were employed prior to 
January 20, 1953, and 45 thereafter. The Department of Agriculture 
reemployed 2 of those resigning and 6 other persons carried as having 
resigned were employed subsequently in other Federal agencies. 

The Department of Agriculture Personnel Security Regulations, 
chapter 59, issued pursuant to Public Law 733 and Executive Order 
10450 were dated July 21, 1953. Chapter 59 has been revised and 
amended four times and does not follow the pattern of the Department 
of Justice sample personnel security regulations. 

4 Record, pt. II, p. 1139, 


1 Record, pt. Il, p. 1141. 
% Record, pt. II, p. 1139, 
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Sensitive position is defined in section 1 paragraph 2332 (d) and is 
also covered under the investigative section as well as the evaluating 
of the report section. 

Nonsensitive positions where information is involved under items 
(a) through (e) under subsection (1) of the criteria section, there the 

ersonnel Security Officer may determine that the interests of national 
security are not affected and may refer the case for usual administra- 
tive consideration. 

Section 3, paragraph 2342 provides for the establishment of a 
security committee to be composed of high level officials of the 
Agriculture Department. This committee will review and make 
recommendations in all security cases in which adverse action to the 
employee has been proposed. This security committee will also be 
responsible for a continuing study of all phases of the security program 
in the Agriculture Department. 

Paragraph 2345 (g) includes the provision “in making its recom- 
mendation, the security hearing board should take into consideration 
whether the employee is a security risk in his particular position in 
view of all of the derogatory information relating to him.” In other 
words, the board will consider the nature of the position occupied by 
the employee and in the light of the derogatory information. 

Paragraph 2345 (h) provides “the advisory decision and memoran- 
dum of reasons [of the security hearing board] shall not be furnished to 
the employee. This is contrary to the provision of section 9 (k) as 
well as section 5 (h) (3) of the Justice Department Personnel Security 
Regulations. 

hese personnel security regulations as revised August 19, 1955, 
include the seven recommendations in the Attorney General’s letter of 
March 4, 1955, to the President, which was in response to the Presi- 
dent’s request for recommendations the Attorney General deemed 
necessary to improve the personnel security system. 


DEPARTMENT OF THE ÅIR FORCE 


Prior to the unification of the military services the Air Force oper- 
ated as a branch of the War Department.” Up until August 20, 
1948, the Army kept the records of dismissals and actions taken 
pursuant to Public Law 808 ™ under which the Secretary was author- 
ized to summarily dismiss any employee— 


Whose immediate removal is, in the opinion of the Secre- 
tary concerned, warranted by the demands of national 
security. 

Even though Executive Order No: 9835 had been promulgated on 
March 21, 1947, to process cases of disloyalty the Air Force, like the 
other military establishments, proceeded to continue to process all 
loyalty and security risk cases under the authority of Public Law 808. 
In fact, Air Force Regulations No. 40-12 of January 13, 1950," are 
entitled “Loyalty and Security Program for Civilian Personnel.” 
Figures submitted to the House committee holding hearings on the 
bill that resulted in the enactment of Public Law 733 ” disclose the 

1? Act of July 26, 1947, ch. 343, title IT; 61 Stat. 499, 
18 Public Law 808, 77th Cong., ch. 739, December 17, 1942. 
1 See hearings, House Committee on Post Office and Civil Service, March 1950, on H. R. 7439, at 


pp 76-86. 
2% Public Law 733, Sist Cong., ch. 803, 2d sess., record, pt. I, p. 20. 
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following actions under Public Law 808 for the period September 1, 
1948, to April 6, 1950: 


Transferred or resigned 
Pending 

The Secretary of the Air Force is one of those mentioned specifically 
by the Congress in Public Law No. 733 as having “absolute discretion” 
to suspend employees without pay 


When deemed necessary in the interest of national 
security. 

Pursuant to Executive Order 10501 “ the head of the Department 
of the Air Force is given authority to originally classify information 
or material as top secret, secret, or confidential and to delegate such 
authority to responsible officers or employees. 

As of June 30, 1955, the Department of the Air Force * had 117,625 
positions classified as sensitive compared to 130,647 2 years previous. 

Since the Department of the Air Force is one of the agencies named 
in Public Law No. 733 as having absolute discretion to suspend em- 
ployees without pay, civilian security regulations and a program to 
carry same into operation were in existence in the Department of the 
Air Force prior to the issuance of Executive Order 10450. 

A comparison of the Air Force security regulations with the sample 
regulations suggested by the Department of Justice appears at the 
end of this review of the Department of the Air Force. 

For the period May 28, 1953, to June 30, 1955, the Department of 
the Air Force * had 55 cases of persons employed in civilian capacities 
that were suspended and later reinstated to their positions. The 
average suspension period was 8 months 26 days, and the total re- 
imbursement amounted to $133,625. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program ™ 
for the period May 28, 1953, to June 30, 1955, disclosed the following 
numbers for the Department of the Air Force: 

1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 

2. Number of employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavorable infor- 
mation under sec. 8 (a) of Executive Order 10450 

Of the 437 terminations carried on the Civil Service Commission 
report, 33 were actually terminated pursuant to Executive Order 
10450 and 404 were terminated under regular civil-service proce- 
dures. All 33 of those terminated under the order were classified 
as falling under Section 8 (a) 2 through 8. One of the thirty-three 
was hired after January 20, 1953, and 32 prior thereto. None of the 
33 have been reemployed in Federal service. Thirty-two of the 
thirty-three persons were hired prior to January 20, 1953. None 
of the 33 have been reemployed in Federal service. 

2z Record, pt. I, p. 33. 
# Record, pt, II, p. 1109. 
# Record, pt. II, p. 1110. 


4 Record, pt. I, p. 731. 
% Record, pt. II, p. 1186. 
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Only 57 of the total of 437 terminated held sensitive positions. 

As with many of the larger agencies the Air Force was unable to 
locate many of the cases of terminations and resignations carried on 
the Civil Service Commission report, the Department explaining: * 


Every possible means was exhausted to identify by name 
each individual reported to the Civil Service Commission on 
standard form 77 for the period May 28, 1953, to June 30, 
1955. The Air Force has a decentralized civilian personnel 
system, and this headquarters must depend upon the infor- 
mation reported by the lower echelons as was done in the 
case of the statistics included on the standard form 77 reports 
submitted to the Civil Service Commission. The reporting 
system in effect for the period in question did not require the 
identification of the personnel reported for this purpose and 
unfortunately the records maintained by the civilian person- 
nel offices did not, in all cases, reflect the identity of removals 
and resignations coming within the purview of Executive 
Order 10450. Air Force reporting instructions have been 
recently revised to provide for name identification on 
records in order that information of this type will be avail- 
able in the future. 


The remaining 404 cases of terminations were handled under regular 
civil-service procedures. Of this total, 185 were employed prior to 
January 20, 1953, and 145 thereafter. This leaves 74 unaccounted 
for. In 9 cases the dates of original employment were not furnished, 
and the balance of 66 removal cases could not be identified by name 
by the Air Force. Of the 330 for which dates of hiring and firing 
were given, a total of 204 worked for less than a year. Nine of the 
404 have been reemployed in the Department of the Air Force and 
15 have been since employed in other Federal service, to a total of 24 
reemployments. In addition the files on 15 of those terminated have 
been sent to other Federal agencies by the Federal record center 
indicating possible additional Federal employment. 

One more point should be noted with reference to the terminations. 
Only 57 of the 437 terminated by the Air Force occupied sensitive 
positions. 

Only 69 of the 378 persons carried on the civil service list as having 
resigned were actually informed of the fact that there was derogatory 
information in their files. And, 81 of the 378 occupied sensitive 
positions. 

There were 115 of the 378 persons resigning originally employed 
rior to January 20, 1953, and 167 thereafter. That totals only 282. 
here were 9 cases where dates of original employment were not given, 

and 87 cases which could not be identified by name and upon which 
check was impossible. 

One of the 378 persons resigning was later reemploved by the Air 
Force ” and 21 employed in other Federal agencies, for a total of 22 
reemployments. The files on another 20 persons have been called for 
by other Federal agencies and indicates possible additional Federal 
employment. The number working less than a year totaled 181. 


* Record, pt. II, pp. 1186-1187. 
® Record, pt. 11, p. 1192. 
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The Department of the Air Force takes a little different position in 
the matter of probationary employees. The Deputy for Security 
Programs * explained that although— 


* * * Public Law 733 says that we need not give a tempo- 
rary employee a hearing, the Department of Air Force policy 
has been to do it. 


Mr. Grady then went on to explain further: 


In the probationary employee area, under 733, the law says 
that you need not give a man a hearing. I don’t believe the 
law says that you may not, or you must not. So operating 
within that discretion we have been giving our probationary 
employees a hearing and we do it for, I think, some fairly 
valid reasons. 

We feel that if we give a permanent employee, who is being 
charged under our Public Law 733, a hearing, and the pur- 
pose of the hearing is to get complete information upon which 
to make a sound judgment, then we probably ought to do 
that, also, with our temporary employees. 


As to the terminations Mr. Grady * contended that: 

* * * Even though these are civil-service procedure 
removals, they are removed after a hearing or a hearing 
opportunity with respect to whatever the issue might be, 
drunkenness or whatever. 

Asked who holds the hearing, Mr. Grady replied: 
That would be held at the installation level in the field. 


Air Force Civilian Personnel Security Regulation AFR 40-12, 
dated October 16, 1953, which have been amended by AFR 40-124, 
June 22, 1954, affecting paragraphs a (5), (9), (10), and (11) of section 
II (8): Criteria for Application of Standard, implements Public Law 
733, 81st Congress, August 26, 1950, and Executive Order 10450, 
April 27, 1953, as amended, constitutes the personnel security regula- 
tions currently in effect. The Air Force advises by letter that in 
addition to the provisions of AFR 40-12 at the close of the security 
hearing board hearing it is the practice of the attorney-adviser to 
inform the employee whose case is being considered that he may 
submit any additional information he desires for the Secretary’s con- 
sideration in arriving at a final decision. 

AFR 40-12 is more voluminous than the Justice Department 
sample regulations. This is due in part to the necessary additional 
procedural steps required to execute the provisions of the security 
regulations. To illustrate, AFR 40-12, section II: Standard and 
Criteria, paragraph 8: Criteria for Application of Standard, includes 
the entire sample security regulations, section 3: Security Standards 
(excepting the opening paragraph), plus 12 additional subparagraphs. 

AFR 40-12, section I (6), authorizes the establishment of the central 
security board, a security hearing board, and the security review board. 
By agreement with the Department of Justice, cases of employees of the 
Department of Defense, Army, Navy, and Air Force will be heard by 
personnel of those Departments. ‘The sample security regulations, 


% Record, pt. II, p. 1193. 
2 Record, pt. II, p. 1196. 
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section 5 (h) (3), authorizes a security hearing board only and section 
8 (b) provides that the personnel of the security hearing board shall 
be from agencies other than the one in which the employee worked. 

The central security board makes initial adjudications (sec. I (6) 
(a)) of the derogatory information and prepares charges when required. 
It may find favorably to the employee and recommend to the Secre- 
tary of the Air Force that action favorable to the employee be taken 
(sec. IV (18) (e)). 

The security hearing board of the Air Force (sec. I (6) (b)) is 
similar to the security hearing board authorized by the sample security 
regulations. 

The Security Review Board is established (sec. I (6) (d)) in the 
Office of the Secretary of the Air Force to review all cases submitted 
to it, including all cases passed upon by the security hearing board. 
Consideration of a case by a board that forbids the employee or his 
representative a personal appearance subsequent to the determina- 
tion by the security hearing board (security hearing board only is 
authorized by sample security regulations) constitutes one of the most 
unfair and prejudicial procedural steps to be found in the entire 
security system. Each of the three military establishments authorize 
three distinct boards in their security regulations. 

Section IV (16) (d) provides: 


Under no circumstances will an employee be suspended 
* * * when the available information indicates that reten- 
tion in a duty status during such investigation would not be 
likely to have a material adverse affect on the security of 
the activity or of classified security information or material, 
or on mere suspicion, or for disciplinary reasons which can be 
appropriately (examples quoted) handled under some other 
authority. Interim action other than suspension will be used 
to the fullest practicable extent. 


The Air Force security regulations provide emphatically against 
unwarranted or premature suspensions. 

Section IV (18) (d) provides for a hearing before an Air Force 
security hearing board and makes no distinction concerning the pro- 
bational and the permanent employee. The Air Force security regu- 
lations are represented as broad enough to also permit a hearing to 
an applicant—this authority is used only in exceptional cases involving 
uniquely qualified persons regarded as essential for a certain project. 
The Justice Department sample security regulations, section 5 (h) (3) 
authorize a security hearing board hearing be given the permanent 
employee only. 

Section IV (19) (c) provides: 


All boards (security hearing boards) are instructed to 
invite, in all cases wherever practicable, every witness who 
(i) is personally identified in the investigative file, (ii) has 
given—pertinent information adverse to the employee, and 
(iii) has not expressly indicated his unwillingness to appear— 
and to subject himself to cross examination. 


Section 9 (h) of the sample security regulations provides: 


Hearing boards may, in their discretion, invite any person 
to appear at the hearing and testify. 
80908--56-——-27 
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Section IV (23): 


The executive secretary will notify the employee through 
the commander of the employing activity of the decision in 
the case. 


Section 5 (h) (3) and section 9 (k) of the sample security regulations 
provides that a copy of the security hearing board’s decision shall be 
sent to the employee. 


ÅMERICAN BATTLE MONUMENTS COMMISSION 


The American Battle Monuments Commission was created in 1923.® 
From some 87 employees in 1947 it reached a total of 820 in 1955. 
Reports of the Commission to the Civil Service Commission show no 
emplovees terminated or resigned under Executive Order 10450 and 
no testimony was taken from any employees or representatives of 
the Commission. The Commission had no positions classified as 
sensitive either on June 30, 1953, or June 30, 1955. In fact under 
Executive Order 10501 * the Commission is not permitted to classify 
material. No compensation has been paid covering period of sus- 
pension of employees suspended without pav and restored. 

Regulations relating to the security program of the American 
Battle Monuments Commission were revised as of April 1, 1954, and 
conform generally with the suggested regulations of the Attorney 
General. 

The personnel security officer of the Commission is its Secretary, 
a brigadier general of the Army, appointed by the President, who 
receives the pay of his Army grade. No other personnel is engaged 
in the security program. 

As to the regulations, the committee was advised by letter dated 
May 18, 1955: 


These regulations were distributed to the Commission’s 
four offices, but inasmuch as its only functions are the 
erection of memorials to commemorate the services of our 
Armed Forces and the construction and maintenance of 
our military cemeteries in foreign countries and these opera- 
tions are completely without sensitivity or effect upon our 
national security no further action has been deemed neces- 
sary. 

DEPARTMENT OF THE ARMY 


The Alien Registration Act of 1940 * in title I made it unlawful for 
any person with intent to interfere with, impair, or influence the 
loyalty, morale, or discipline of the military and naval forces of the 
United States: and in addition to other penalties against disloyalty 
and subversion prohibited a person so convicted from being employed 
by the Government of the United States for a period of 5 years. 

But the first real control over civilian employees of the Army 
came with the passage of Public Law 808 on December 17, 1942." 
This provided for the summary removal by the Secretary of War 
(and other military establishments) of any employee: 


3 Act of March 4, 1923, ch. 283; 42 Stat. 1509. 

% Record, pt. I, p. 33. 

#2 Public Law 670, 76th Cong., ch. 439, 3d sess., June 28, 1940. 
®% Public Law 808, 77th Cong., ch. 739, Dec, 17, 1942. 
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Whose immediate removal is in the opinion of the Secre- 
tary concerned warranted by the demands of national 
security. 


This was wartime legislation and it was because of the fact that this 
authority might be eliminated by a declaration of the end of World 
War IT that Public Law 733 was enacted in 1950.% The provisions in 
— 3 of Public Law 808, were specifically repealed by Public 
waw 738. 

In the meantime Executive Order 9835, for the handling of lovalt 
cases had been promulgated on March 21, 1947. However, the mili- 
tary establishments did not handle any cases under this order prior 
to the passage of Public Law 733 but assured the House committee 
that it would, so long as Executive Order 9835 was in effect, handle 
loyalty cases thereunder and process only “security” cases under the 
authority of Public Law 733. 

At the time of the House hearings leading to the enactment of 
Public Law 733 certain statistics were submitted showing the 
cases of “loyalty and security” handled by the Military Establishments 
from the time Public Law 808 was enacted in 1942 down to April 6, 
1950. No separation of loyalty and security cases were given since 
they were all handled in the same manner. ‘The figures for the Army 
include those of the Air Force up to August 30, 1948, the period prior 
to unification. The statistics for the Army disclose the following: 
Removed 
Cleared. 

Transferred or resigned 
Pending 

The Secretary of the Army is one of the agency heads mentioned 
specifically in Public Law No. 733 % as having ‘“‘absolute discretion” 
to suspend employees without pay: 


When deemed necessary in the interest of national security. 


Since the Army was one of the agencies having authority to suspend 
under old Public Law 808 it had a security regulation in force and a 
security program in operation prior to the issuance of Executive 
Order 10450. Comparison of the Army regulations relating to civilian 
personnel security with the sample regulations suggested by the De- 
partment of Justice appears at the end of this review of the Depart- 
ment of the Army. 

The head of the Department of the Army is given authority by 
Executive Order 10501 * to originally classify information or material 
as top secret, secret or confidential and to delegate such authority to 
responsible officers or employees. 

As of June 30, 1955, the Department of the Army * had 146,987 
civilian positions classified as sensitive, divided as follows: 


Sensitive critical 
Sensitive noncritical 139, 692 


%4 See hoarings, House Committee on Post Office and Civil Service, March 1950. on H. R. 7439. 
35 See hearings, Hose Cemmittee on Post Office and Civil Service, March 1950, on H. R. 7439. 
¥ Record, pt. i, p. 20. 

® Record, pt. I, p. 33. 

% Record, pt. I, p. 1109. 
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subpena duces tecum was served upon Mr. Wilber M. Brucker,” 


Secretary, Department of the Army, calling for his personal appearance 


and 


the production of: 


All files, correspondence, documents, records, etc., in 
your possession or the possession of the Department of the 
Army relating to * * * 


certain named individuals, being cases under investigation by the 
committee. 
Prior to appearance Mr. Brucker wrote the chairman ® stating in 


part 


While Mr. Brucker refused to comply with the subpena duces 
tecum he did agree that members of the committee staff might review 
the files in some instances at his office and in company with a member 
of the Army’s legal staff. This was subsequently done and proved 
very helpful in the study of certain cases before the committee. 

At the time of Mr. Brucker’s “ appearance before the committee in 
September of 1955 he had only been the Secretary of the Department 
of the Army for a couple of months. He was questioned concerning 
the handling of the cases of the Waxers which in turn had involved 
Dr. Kelly, of Wayne University. Mr. Brucker “ explained that about 
a month after he took the office— 





% Record, pt. I, p. 850. 
# Record, pt. I, p. 851. 
4t Record, pt. I, pp. 850-858. 
& Record, pt. I, p. 852. 


I am willing to appear before the committee voluntarily at 
the committee’s invitation at any time or times that may be 
mutually convenient, and to furnish the committee such in- 
formation and produce for the committee’s study such files, 
records, and papers as may be within my power to provide. 
However, as the head of a department in the executive branch 
of the Government, I am advised that I cannot be required to 
appear before a congressional committee under the compul- 
sion of a subpena, and for that reason I am returning to you 
herewith the subpena that was served upon me on September 
16. 

While I must respectfully decline to appear before the 
committee under compulsion of a subpena, I shall treat the 
committee’s action as an invitation to appear and I shall 
assume that the committee desires me to be present volun- 
tarily on September 27. Accordingly, unless I hear from 
you to the contrary, I will be there at that time. I wish to 
emphasize, however, that my decision to appear voluntarily 
on this occasion does not constitute a waiver of my legal posi- 
tion in regard to the subpena. 







It came to my attention that it was contended that a mis- 
take had been made in connection with or respecting the name 
of Dr. Albert H. Kelly, of Wayne University, with, I think 
the man’s name was, Sanford Waxer. 

The matter was brought to my attention at the time when 
the New England flood occurred. I was up there, and I 
heard aboutit. From what I heard it was sufficiently interest- 
ing to me because of my feeling on similar subjects to find 
out what the claim was with reference to Dr. Kelly. 
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I presume my reason was because it was the first security 
ease affecting the Department of the Army after I took over 
on my employment; so I immediately called up to find out 
what it was all about. 

Briefly, I determined after getting back to the office that 
the matter was of serious enough import to make an excep- 
tion from the ordinary rule—and, of course, the Secretary of 
the Army can’t act as the security officer—and look into that 
because of the nature of the case and because it was the first 
case that had occurred in which something of that nature 
had been contended, that a mistake had occurred upon a 
big basis. 

I spent several hours on the matter personally, and came 
to the conclusion that a mistake had been made. I then, as 
promptly as I could, in 24 hours, made a public statement 
with respect to it, and I think your committee was advised 
on behalf of the Army I concluded that an apology was 
necessary, and I made it. 

I found that the mistake had been made in abstracting a 
record, which I went back deep enough into the record to 
find; and when I was convinced of that I informed the staff 
to immediately contact the field office in Detroit, where the 
hearing board is located, and notify the hearing board to 
delete by my order a paragraph—3, I think it was, one of 
those paragraphs anyway—that had to do witb the so-called 
association of this man Sanford Waxer. That was finally 
accomplished later on. 


Asked if the mistake happened down the line in the evaluating of 
some file, Mr. Brucker * stated: 


Yes; that is the way it happened, down the line in the 
field, an enlisted man in abstracting a record of counterin- 
telligence information, put the reverse information upon 
something, and it was done, I think, carelessly, I think, and 
improperly. 


At the conclusion of Mr. Brucker’s “ testimony the chairman and 
other members of the committee commended Mr. Brucker for his 
prompt action in correcting the error that had been committed by 
someone in the Army. 

Mr. Brucker’s * attention was called to certain recommendations 
made to the committee for improvement of the Army’s security regu- 
lations with the understanding that he could make such comments 
for the record as he might desire. No comments covering these 
suggestions were received from Mr. Brucker. The criticism and 
recommendations follow: “ 


The writers appreciate that the Army’s security measures 
try to solve the difficult problem of preventing, rather than 
punishing, breaches of security; and they know that the 
Army does not wish its measures to cause injustice to its 
employees. They believe, however, that the security regu- 
lations (SR 620-220-1) allow injustice to be done; that their 
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wording and administration have helped to develop fear 
and suspicion among the Army’s civilian employees; and 
that some good men have consequently been lost to the 
service, while the efficiency of others has been lowered. 
This paper gives grounds for this belief, and makes some 
suggestions for improvement. 

An employee of the Army knows that at any time he may 
suffer embarrassment, or serious economic loss accompanied 
by an unpleasant stigma, because of allegations of whose 
content he is ignorant, made by an informant he does not 
know, an informant who may be unknown even to the hear- 
ing board deciding his case (par. 37). He knows that his 
clearance may be revoked suddenly, and that he may never 
find out why. He knows that, if suspended, he may be 
faced with “charges’’ so trivial that it is very difficult to 
believe that the Army takes them seriously. He knows 
that many months may elapse before a decision is reached. 
A man with a family, who has spent years developing a 
minute knowledge of some specialty which he can use only 
in Government work or on Government contracts, cannot 
face this knowledge calmly; if his past contains innocent 
actions which some misguided zealot can now twist into 
suspicious behavior, his worry must almost certainly become 
fear. The feeling is widely expressed that at any hint of 
uncertainty about his clearance a man should resign; that 
if his clearance is revoked or he is suspended, and he is 
fortunate enough to be able to fight and win, he should 
resign as soon as he is restored to duty. 

The fact that in a hearing a suspended employee may not 
know some of the allegations against him is worth more 
detailed consideration. First, this is plainly unjust, because 
it denies him the right to confront his accusers, a right which 
the President bas called fundamental. It is true that the 
questions are supposed to indicate the nature of these allega- 
tions (par. 38), but the confidential sources must be protected, 
and the questioner will be careful not to err by giving away 
too much, Second, this makes the hearing board’s decision 
more difficult. By paragraph 36g they are supposed to take 
into consideration the fact that the employee has not seen 
the confidential information. The only way to do this that 
suggests itself is to see if the confidential information falls 
into a pattern with admitted facts. But an employee may 
be embarrassed by the recital of some past minor indis- 
cretions, and the board may decide that quite erroneous 
confidential information shows a logical extension of some 
features of his earlier behavior; on the other hand, the em- 
ployee may refute unfounded allegations and so cause the 
board to reject true confidential information. Third, such 
cases as that of Mrs. Annie Lee Moss, whom Mrs. Alice 
Markward could not identify when confronted with her, 
have shaken public confidence in confidential information. 
Fourth, the permission to use confidential information in 
making a decision will always lead to the suspicion that it 
was used, and strengthen the feeling that the employee was 
not given a fair hearing. 
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The writers think that the following changes in the regula- 
tions and their administration will, without compromising 
security, help to make employees feel that their rights are 
protected, and that the Army is trying to be fair to them. 

1. (a2) Give the hearing board the power to subpena 
witnesses, and perhaps to pay their expenses. Let the board 
(or some other authority) have the duty to subpena wit- 
nesses at the request of the employee, at his expense if 
necessary. 

(b) Let all witnesses, except those in (ce) below, give 
their evidence under oath at the hearing, and be cross- 
examined by the employee’s lawyer. If a man bas given 
information in confidence, e. g., to the FBI, he should be 
asked (but not subpenaed; the Government must not break 
its promise to respect his confidence) to give it at the hearing; 
if he refuses, the information should not be available to the 
board. 

(c) There may be witnesses, such as undercover agents 
of the FBI, whose anonymity the Government regards as of 
great importance to the national security. Let a lawyer, 
preferably not from the Department of Defense, be ap- 
pointed as a sort of public defender, to attend the hearing, 
to listen, and if he sees fit to consult with the employee and 
his lawyer. Then let a private second hearing be held, 
without the employee or bis lawyer, at which these confi- 
dential witnesses will testify under oath, and be examined 
by the defender. 

The underlying idea of this suggestion is that all evidence 
given to the hearing board and the Security Review Board 
should be given under‘oath, and examined by a representative 
of the employee. 

2. Let a rule similar to the rule of the missing witness, in 
criminal cases, be introduced. As the writers understand 
this rule, if a known witness to a crime is not called by the 
prosecution, the defendant is entitled to have the judge in- 
struct the jury that the testimony of the missing witness 
would not l supported the prosecution’s case. 

3. To remove the employee’s real fear of a long period 
without salary, even if he wins in the end, do away with 
suspension. Ifa man is suspected of being a bad risk, revoke 
his clearance, and assign him to unclassified work, in another 
installation if necessary. Let a hearing be held, as is now 
done in cases of suspension, with the procedure modified in 
accordance with the suggestions above. Let his salary 
continue until the Secretary’s decision is handed down. 

4. If there is doubt about a man’s soundness as a security 
risk, ask his help in resolving this doubt. If he cannot 
resolve it immediately, and further action is decided on, 
surely he can be told enough to show him what kind of 
allegation has been made against him. It is probably 
desirable to let this information become public in the installa- 
tion. Some consideration for everyone’s feelings, and a 
demonstration that the Army is not hiding behind a veil 
of secrecy, but is trying to help the employee, and wants 
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him to have fair treatment, would have a profound effect 
on the morale of his colleagues. 

The writers realize that their suggestions mean more work 
and expense to the Army. Against these they would set the 
expense of poor morale and of the unnecessary loss of good 
men; an expense not measured in dollars but in irreplaceable 
time. 

In conclusion, the writers suggest that, in the present 
time of widespread public uneasiness, the best example the 
Army can set is one of calmness, by deliberately setting its 
face against a policy of secrecy and condemnation by ac- 
cusation, and by assuring every employee that his standing as 
a security risk is based only on verified facts. 


While the Department of the Army was quick to correct the error 
in the Waxer case which involved Dr. Kelly there is little evidence 
to indicate that past experiences have resulted in any great improve- 
ment in the handling of security cases. The Department of the 
Army “ had the largest number of suspensions and restorations— 
114—in the period May 28, 1953, to June 30, 1955, spent the largest 
sum in reimbursements—$286,267.45 (over one-fourth of the total 
for all Government agencies operating under the security program). 
In addition the average period of suspension was almost 8 months, 
higher than the average for all departments and agencies, though 
not the highest. 

Following appearance at the hearings the Department of the Army 
did issue a communication to all its branches, dated October 17, 
1955,® stating that a review of personnel security cases processed 
recently— 


* * * clearly indicates the urgent need for a revision of 


certain policies and procedures now prescribed in published 
Department of the Army regulations and directives. 


However, the subject of the communication is Modification of Pro- 
cedures Relating to the Military Personnel Security Program, and 
relates to the handling of military personnel and has nothing to do, 
apparently, with the security regulations covering civilians (SR 
620-220-1). 

A review of the civilian personnel security policies of the Depart- 
ment of the Army by a member of the committee staff with the As- 
sistant General Counsel for the Army revealed that policies as affect- 
ing civilian employees of the Army Establishment are at about the 
same position they were prior to the disclosures in the cases of the 
Waxer’s and Dr. Kelly. There have been no material changes effected 
in the security regulations (SR 620—220-1) and none are contemplated, 
according to the Assistant General Counsel for the Army. He stated 
in effect that Executive Order 10450 is a good order and requires no 
change, and that the Army believes suitability cases (sec. 8 (a) (1) of 
Executive Order 10450) should properly be categorized with the 
loyalty criteria and hence no change is contemplated. 

The statistics of the Civil Service Commission, in its Fourth Con- 
solidated Report on Agency Operations Under the Federal Emplovees 


€ Record, pt. II, pp. 1109, 1111-1112, 
# Record, pt. II, p. 1297. 
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Security Program * for the period May 28, 1953, to June 30, 1955, 
disclosed the following as to the Department of the Army: 


1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450___...._____ 435 
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2. Number of employees who resigned before determination was completed 
in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 -2-212-225-2202 747 
For the period May 28, 1953, to June 30, 1955 there were 114 em- 
ployees suspended by the Department of the Army *® who were later 
restored to their positions. The Army was able to actually identify 
: only 110 of these 114 cases of suspensions, advising that— 
i The other four cases cannot be identified from available 
i records, but are undoubtedly cases in which the local in- 
rror stallation commanders suspended the employees and re- 
ence Hi turned them to duty with back pay within 30 days or less. 
ee i The average period of suspension for the 110 identified cases was 
— 7 months and 29 days and involved reimbursement in the sum of 
gost ; $286,267.45. The Department of the Army had the highest number 
total i of suspensions of any of the departments or agencies of the Govern- 
am). i ment. — p , 
atha, i The Civil Service Commission’s Fourth Consolidated Report on 
ugh ; Agency Operations Under the Federal Employee Security Program * 
4 for the period May 28, 1953, through June 30, 1955, publicized the 
rmy i following numbers covering the Department of the Army: 
Pag, 3 1. Number of employees terminated because of security questions falling 
ssed i within the purview of section 8 (a) of Executive Order 10450__.--------- 435 
( 2. Number of employees who resigned before determination was completed 
in cases where the file was known to contain unfavorable information 
under section 8 (a) of Executive Order 10450___._.......-.------.---- 747 
i Of the 435 terminations listed only 79 were terminated pursuant to 
i the provisions of Executive Order 10450. The balance of 356 were 
Pro- ; terminated under regular civil-service procedures.™ 
and : All of the 79 terminated pursuant to the order are reported to have 


age been cases falling under the provisions of section 8 (a) 2 through 8.5 


(SR : The data submitted on 8 of the 79 was incomplete as to original date 

; of employment. Of the balance of 71 a total of 58 were originally 

part- 4 hired prior to January 20, 1953, and 13 thereafter. One of the 

ar seventy-one persons thus terminated was indicated as possibly being 

J reemployed in another Federal agency subsequent to termination by 

t the the Army. Six of the seventy-one persons terminated pursuant to 

f the ; the order worked for less than à year. t i 

Stad In commenting on the lack of data on the 8 persons terminated 

ated, l persuant to the order, the 21 persons terminated under civil-service 

rated procedures and 237 persons who resigned the Department of the 

J Army * advised: 

1) of Installations in the field who accumulated data for the 

. the feeder reports which led to the data reported on Standard 
Forms 77 were not required to maintain listings of the names 

Con- ons 


whe = = ap, —— 
Ss cord, . iL, pp. * * 
ee st Record, pt. I, pp. 731-732. 

8 Record, pt. IT, p. 1284. 

8 Record, pt. II, p. 1285. 

* Record, pt. II, p. 1286. 

% Record, pt. II, p. 1292. 

* Record, pt. II, p. 1285. 
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of all persons whose cases were reported under the various 
items listed on Standard Forms 77. In preparing the 
reports which led to the enclosed listings all installations 
reviewed whatever records had been retained and the 
enclosed listings are the sum total of the efforts made to 
identify the persons involved. At this time there is no 
other means available for identifying the individuals involved 
and, without names, there is no way of obtaining the 
remaining service data. 


The Army could supply no employment data on 21 of the 356 em- 
ployees carried as terminated under regular civil-service procedures.” 
The data from the Army was received late in the month of May, 1956," 
and there was no time to investigate discrepancies further. Actually 
the Army gave a list of 388 cases under the listing of individuals re- 
moved under civil-service procedures. It can only be assumed that 
the additional 32 were those unreported to the Civil Service Commis- 
sion in the period May 28, 1953, to June 30, 1955 and hence have no 
part in the statistical analysis made by the committee. Taking the 
first 356 cases reported by the Army there were 21 instances where no 
dates of employment were given at all. Hence, the analysis covers 
only 335 of the total of 356 carried on the Civil Service Commission 
report as terminated, and which were classified by the Army as having 
been removed under regular civil-service procedures. Of this 335, 
164 were originally hired prior to January 20, 1953, and 171 thereafter. 
A total of 173 worked less than a year. Thirteen of the 335 were re- 
employed subsequently by the Army and 6 others were subsequently 
given employment in other Federal agencies.” 

It is reported that of the total of 435 terminations by the Army 
144 occupied positions classified as sensitive. 

While the Civil Service Commission report carries a total of 747 
ersons as having resigned from the Army before determination had 
een completed, the Army was able to identify 510, and 2 others only 

partially, of the cases, leaving a gap of 237 cases upon which dates of 
employment or reemployment is impossible to locate,” and 2 others 
incomplete. <A total of 337 of the 747 cases of persons resigning are 
reported to have been sensitive. 

Of the 510 cases upon which complete employment data was made 
available, exactly half, 255, were originally hired prior to January 20, 
1953, and the other half thereafter. A total of 259 of the 510 worked 
less than a year. Seventeen of those listed were reemployed by the 
Army and another 22 persons by other agencies of the Federal Gov- 
ernment subsequent to their listing on the civil-service report.” 

Department of the Army civilian personnel security regulations 
issued pursuant to Executive Order 10450 are Special Regulations 
620-220-1, dated December 18, 1953. There have been 2 amend- 
ments each affecting 7 paragraphs of the Regulations. Section II 
(9) (a) authorizes the investigation requirements for nonsensitive and 
sensitive positions. 

Special Regulations 620-220—-1 with amendments are more volumi- 
nous than the Justice Department sample security regulations. This 


® Record, pt. IT, pp. 1286-1288. 
% Record, pt. Il, p. 1285. 

® Record, pt. LI, pp. 1286, 1292-1293. 
® Record, pt. II, pp. 1289-1292. 

® Record, pt. II, pp. 1293-1294. 
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is due, in part, to the necessary additional procedural steps required to 
effectuate the regulations and the detail explanation for proper guid- 
ance to insure that Army’s obligations under the security program 
are effectively discharged. To illustrate, Special Regulations 620- 
220-1 as amended, section III, Standard and Criteria, paragraph 17, 
includes all of the 13 subparagraphs of the sample security regula- 
tions plus 2 paragraphs that enlarge on the provisions of the 2 para- 
ee in the sample regulations, plus 10 additional subparagraphs. 

hree of the subparagraphs in 620-220—1 as amended (sec. III (17) 
(b)) are identical with 3 of the 5 subparagraphs in the sample regula- 
tions (sec. 3 (b) (1)) and are referred to as suitability criteria. These 
three items, ‘‘may raise security implications, they are the kind that 
reflect unfavorably on the employee’s general suitability for Federal 
service.” “Whenever determination is made that, without regard to 
special security consideration, these factors make an employee un- 
suitable for his position and necessary information may be released to 
support the charges, action to remove or demote the employee will 
be instituted under CPR Si (Army Regulation for removal for un- 
suitability).”” This is an important departure from the criteria section 
of the sample security regulations of the Justice Department. 

Special Regulations 620-220-1 (sec. I 7(c)), defines sensitive 
position. Section IT prescribes investigation requirements for nonsen- 
sitive positions, sensitive positions—critical which involves war plans, 
and sensitive positions—noncritical. 

Special Regulations 620-220-1 (sec. IV), authorizes the establish- 
ment of a security screening board (par. 18), a security hearing board, 
(par. 19), and the security review board (par. 21). The Security 
Hearing Board involves very much the same provisions as is authorized 
by the sample security regulations. Section IV, 19, provides that by 
agreement with the Department of Justice, cases of employees of the 
Department of Defense, Army, Navy, and the Air Force will be 
heard by personnel of these Departments. The sample security regu- 
lations (see. 5 (h)(3)), authorize a security hearing board only and 
section 8(b) provides that the personnel of the security hearing board 
shall be from agencies other than the one in which the employee 
worked. 

The security screening board is established (section IV, 18) in the 
office of the Secretary of the Army to administratively process for the 
Secretary of the Army cases which cannot be closed favorably under 
the regulations. The board may recommend favorably to the em- 
ployee and if the Assistant Chief of Staff, G-2, concurs in the favorable 
determinations, the favorable recommendation will be sent to the 
Secretary of the Army for his approval. Cases referred to the security 
screening board usually are forwarded to it by the Assistant Chief 
of Staff, G-2, with unfavorable recommendations to the employee. 
However, if the Assistant Chief of Staff, G-2, determines that con- 
tinued employment of the employee would be clearly consistent with 
the interests of national security and recommends retention of the 
employee, he may close the case favorably without further action. 
If the Assistant Chief of Staff, G-2, cannot concur in the favorable 
decision for the employee by the security screening board, he will 
prepare a detailed rationale for his nonconcurrence which with the 
case will be submitted to the Secretary of the Army for his decision, 
If the Secretary’s decision is unfavorable to the employee, a letter of 
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es will be prepared by the security screening board. The 
re oyee is then given the right to a hearing before the security 
hearing board. 

Section VIII, 40 (a), provides for the review of those cases that 
have been favorably decided by the security hearing board, by a 
security review board and if this board agrees with the favorable 
findings and recommendations, the case will be sent (sec. VIII, 
40 (b)) to the Secretary of the Army for his final decision. If the 
security review board does not agree (sec. VIII, 40 (c)), with the 
favorable action of the security hearing board, and also when the 
security hearing board (sec. VIII, 40 (d)) makes an unfavorable deter- 
mination, a letter is sent to the employee advising him that it is pro- 
posed to recommend to the Secretary of the Army that he be removed 
and that if he desires he may submit within 20 days, additional state- 
ments and affidavits in support of his defense and request further 
consideration by the security review board. 

Army Special Regulations, 620—220-1, as amended, go further than 
do the regulations of any other department or agency of the Govern- 
ment to have witnesses appear at the security hearing board hearing 


(sec. VIII, 37). 


All boards are instructed to invite, as a matter of standard 
procedure, each nonconfidential witness * * *. 


The final decision of the Secretary of the Army will be communi- 
cated to the employee through channels (sec. VIII, 41). 


ATOMIC ENERGY COMMISSION 


The Atomic Energy Act of 1946 provided in Section 10 (b) (5) 


(ii) that: 


Except as authorized by the Commission in case of emer- 
gency no individual shall be employed by the Commission 
until the Federal Bureau of Investigation shal] have made 
an investigation and report to the Commission on the charac- 
ter, associations, and loyalty of such individual. 

(Nore.—The act of April 5, 1952, substituted Civil Service 
Commission for the Federal Bureau of Investigation, with 
proper time to turn over the investigative task.) 


The Commission was also given the power to appoint and fix the 
compensation of such officers and employees as may be necessary to 
carry out the functions of the Commission, and: 


Such officers and employees shail be appointed in accord- 
ance with the civil-service laws and their compensation 
fixed in accordance with the Classification Act of 1923, as 
amended, except that to the extent the Commission deems 
such action necessary to the discharge of its responsibilities, 
personnel may be employed and their compensation fixed 
without regard to such laws. The Commission shall make 
adequate provision for administrative review of any deter- 
mination to dismiss any employee. 


® Public Law 585, 79th Cong., ch. 724, 2d sess., August 1, 1946. 
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The above statutory mandate was reaffirmed in the Atomic Energy 
Act of 1954. Pursuant to the act of 1946 the Atomic Energy Com- 
mission established its personnel security program in 1947, 

Public Law 733 ® provided in section 2, that: 


Nothing herein contained shall impair the powers vested 
in the Atomic Energy Commission by the Atomic Energy 
Act of 1946 or the requirements of section 12 of that act 
that adequate provision be made for administrative review 
of any determination to dismiss any employee of said 
Commission. 


The Atomic Energy Commission advises that after the promulgation 
of Executive Order 10450 the Commission and the Department of 
Justice agreed that no change in the Commission’s personnel clearance 
program would be required thereby. 

The Atomic Energy Commission is the only agency of the Federal 
Government that by its regulations takes cognizance of the serious 
resulting situation im which an applicant finds himself.“ Former 
Senator Harry P. Cain * pointed out this fact as follows: 


The Atomic Energy Commission, a statutory body, has 
provided hearings to applicants for some years. This, of 
course, arouses our interest and curiosity, and the reason is 
self-evident. The Atomic Energy Commission must rely on 
workers who are intelligent and competent. We look to it 
in large part to save our lives in case of trouble whieh gets out 
of hand. It cannot afford to deny employment on allega- 
tions which are unevaluated or unsupported. 


The Assistant General Manager of the Atomic Energy Commis- 
sion ® stated that the Commission operates: 


* * * Under the criterion of our act, which is equal to 
those of 10450. 


In their screening program the Assistant General Manager stated 
that they do not use the polygraph or lie detector although in the past 
it had been used.” 

While there were no cases of persons suspended and subsequently 
restored to duty, in 4 of the 5 cases of separation, suspension procedure 
was used. <A witness for the Commission ® stated: 


After an individual is on the payroll, Mr. Hadlick, and we 
receive some information of a derogatory nature, this in- 
formation is carefully evaluated as to the risk involved in 
retaining him in the position until his case can be finally 
resolved. He may stay in the same position and do the same 
work, depending on how serious that derogatory information 
is. Of course if it is serious enough, if there is enough sub- 
stance to it, enough validity, we may suspend immediately 
and put him in a without-pay status until we make the final 
resolution. 

® Public Law No. 733, 81st Cong., ch. 803, 2d sess., August 26, 1950. 
* Record, pt. I, p. 945. 

6 Record, pt. I, p. 71. 

# Record, pt. If, p. 1239. 


® Record, pt. II, p. 1241. 
* Record, pt. II, p. 1240. 
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The Atomic Energy Commission reported to a House committee ™ 
that from its start in January of 1947 up to April 18; 1950: 


Two employees of the Commission were dismissed for 
security reasons; five employees resigned prior to the com- 
pletion of the administrative review procedure; and the 
cases involving two employees are now pending administra- 
tive review. 


By Executive Order 10501” the head of the Atomic Energy Com- 
mission is authorized to originally classify information or material as 
top secret, secret, or confidential, and to delegate such authority to 
responsible officers or employees. 

It should be pointed out that the personnel clearance program set 
up as a result of the enactment of the Atomic Energy Act applies to 
many more persons than would be the case if the Commission’s 
program were based solely on Executive Order 10450. The number of 
employees of Atomic Energy Commission contractors and subcon- 
tractors, subject to security regulations is 20 times the number of 
actual employees.”! 

All positions occupied by Commission employees are of a high degree 
of importance or sensitivity and all are subject to a full field investi- 
gation ™ by the Civil Service Commission. 

Because of the investigations made prior to employment termina- 
tions and resignations because of the security program have been small. 
And no employees have been reinstated following suspension and 
hence no funds have been expended by the Commission to cover periods 
of suspension. 

However, the Atomic Energy Commission does make reports to 
the Civil Service Commission on form 77 reporting terminations and 
resignations as being pursuant to Executive Order 10450. The Civil 
Service Commission’s Fourth Consolidated Report on Agency Opera- 
tions Under the Federal Employee Security Program ™ for the period 
May 28, 1953, to June 30, 1955, disclosed the following as to termina- 
tions and resignations from the Atomic Energy Commission : 

1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450_______ — 1 
2. Number of employees who resigned before determination was completed 
in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450___..........-.2-2---- Le 4 

The one person actually fired by the Commission ™ under the Execu- 
tive order was originally hired prior to January 20, 1953, and so far as 
is known has not since worked for the Federal Government. 

All four of the persons who resigned were originally employed prior 
to January 20, 1953, and one of this number was subsequently em- 
ployed in another Federal agency. 


BOARD OF GOVERNORS, FEDERAL Reserve System 


The Federal Reserve System was not included as one of the sensitive 
agencies with power to suspend employees when Congress enacted 


® Hearings, House Post Office and Civil Service Committee, March 1950, on H. R, 7439, 

% Record, pt. I, p. 33. r ; i 

1 Actual AEC employment in 1956 given as 6,234; see S. Rept. 1715, 84th Cong., 2d sess., 1956, 
7 Record, pt. Il, pp. 1241-1242. 

3 Record, pt. I, pp. 731-732. 

% Record, pt. II, p. 1239. 
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Public Law No. 733." The Board has no power to classify documents 
as Executive Order 10501 ” specifically eliminated any such authority 
—— it was an agency having no direct responsibility for national 
efense. 
As of June 30, 1955 the Federal Reserve System ” had 81 positions 
classified as sensitive, whereas none were so classified 2 years previous. 
The Civil Service Commission’s Fourth Consolidated Report On 
Agency Operations Under the Federal Employee Security Program "3 
for the period May 28, 1953, to June 30, 1955, publicized the following 
statistics covering the Board of Governors, Federal Reserve System: 
Number of employees who resigned before determination was completed in 
cases where the file was known to contain unfavorable information under 
sec. 8 (a) of Executive Order 10450 
The Board advised that all three employees had been originally 
hired prior to January 20, 1953, and that so far as is known none of 
the three are now or have since been employed in the Federal Govern- 
ment. 
There is no record of any suspensions or hearings covering employees 
of this agency. i j 
BUREAU OF THE BUDGET 


The Bureau of the Budget was not included by the Congress in 
Public Law No. 733 * as an agency having “absolute discretion” to 
suspend employees without pay when deemed necessary in the interest 
of national security. 

However, the Bureau is one of the agencies given authority under 
Executive Order 10501 * to originally classify information or material 
as top secret, secret, or confidential, and to delegate such authority 
to responsible officers or employees. 

As of June 30, 1955, the Bureau * had 390 positions classified as 
sensitive compared to 341 2 years previous. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program * 
for the period May 28, 1953, to June 30, 1955, reported that one 
employee had resigned before determination was completed where 
the file was known to contain unfavorable information under section 
8 (a) of Executive Order 10450. 

The Bureau of the Budget advised that: 


The individual listed in the report began employment in 
the Bureau of the Budget on October 15, 1947, and was 
separated on June 30, 1954. The separation was under 
regular civil-service procedures. To the best of our knowl- 
edge the individual is not currently employed by the Federal 
Government. 

CANAL ZONE GOVERNMENT 


The Canal Zone Government was not included as one of the sensitive 
agencies with power to suspend employees when Congress enacted 
Public Law No. 733.* However, on April 26, 1951, in accordance 


% Record, pt. I, p. 20. 
% Record, pt. I, p. 33. 
7 Record, pt. I, p. 967. 
™ Record, pt. I, p. 731. 
” Record, pt. II, p. 1168. 
® Public Law 733, 81st Cong., 2d sess.,ch. 803, August 26, 1950; record, pt. I, p. 20. 
% Record, pt. I, p. 33. 
8 Record, pa: 1, p. —* 
, pt. I, p. 731. 
“ Public Law 733, 81st Cong., ch, 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
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with the authority in Public Law No. 733 to extend its application 
to other departments and agencies as the President deemed necessary 
in the best interests of national security, the President issued Execu- 
tive Order No. 10237 making the act applicable to the Panama 
Canal and the Panama Railroad Company. The order reads: 


By virtue of the authority vested in me by section 3 of the 
act of August 26, 1950, entitled “An act to protect. the 
national security of the United States by permitting the 
summary suspension of employment of civilian officers and 
employees of various departments and agence ies of the 
Government, and for other purposes” (Public Law 733, 81st 
Cong.), and deeming such action necessary in the best inter- 
ests of national security, it is hereby ordered that the 
provisions of the said act shall apply to the Panama Canal 
and to the Panama Railroad Company: Provided, however 
That this order shall not be construed as modifying the 
authority conferred upon the Secretary of the Army by 
paragraph 1 — of Executive Order No. 9746 of July 1, 1946, 


as amended by Executive Order No. 16101 of January 31, 
1950. 


The Governor of the Canal Zone also acts as president of the 
Panama Canal Company.® Under Executive Order No. 10501 the 
president of the Panama Canal Company is the only person authorized 
to classify information and material. He cannot delegate this 
authority. 

As of June 30, 1955, there were 330 positions in the Canal Zone * 
classified as sensitive, the same number as 2 vears previous. 

The Civil Service Commission’s Fourth Consolidated Report On 
Agency Operations = nder the Federal Employ ees Security Program * 
for the period May 28, 1953, to June 30, 1955, publicized the following 
statistics covering he Canal Zone Government: 

Number of employees terminated because of security questions falling 

within the purview of sec. 8 (a) of Executive Order 10450. ___.__.-_- 4 
Number of employees who resigned before determination was completed 

in cases where the file was known to contain unfavorable information 

under see. 8 (a) of Executive Order 10450... 


The Governor of the Canal Zone ® advised the committee that of 
the four persons listed as terminated three of the cases were under 
section 8 (a) (1) of Executive Order 10450 (generally referred to as 
the suitability provisions) and one under section 8 (a) (5). Two of 
the cases involved persons who were “non-United States citizens.” 
Only one of the terminations took place after a hearing. So far as 
is known none of the persons terminated or resigned have since been 
employed by the Federal Government. The two aliens had been 
employed from 1920 and 1928 until terminated in 1954, while of the 
remaining terminations and resignations two were employed prior to 
January 20, 1953, and two thereafter. 

8 Federal Register, vol. 16, No. 83, April 28, 1951, record, pt. IT, p. 1375. 

® Effective July 1, 1951, under Public Law 841, 8ist Cong., and Executive Order 10263 of June 29, 1951, 
the Panama Railroad Company was renamed Panama Canal Company. 

* Record, pt. I, p. 967. 


% Record, pt. I, p. 731. 
8 Record, pt. II, pp. 1051-1052. 
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CENTRAL INTELLIGENCE AGENCY 


Prior to the enactment of the National Security Act of 1947 which 
provided for the establishment of the Central Intelligence Agency, 
the President by a “directive” ® entitled “Coordination of Federal 
Foreign Intelligence Activities”, early in 1946 set up the National 
Intelligence Authority with the Secretaries of State, War, Navy, and 
one other as members and provided therein for a Central Intelligence 
group. ‘The purpose was to provide: 


That all Federal foreign intelligence activities be planned, 
developed and coordinated, so as to assure the most effeetive 
accomplishment of the intelligence mission related to the 
national security. 


The directive limited the activities to foreign intelligence by providing: 


No policies, law enforcement or internal security functions 
shall be exercised under this directive. 
ka * * * * + * 


Nothing herein shall be construed to authorize the making 
of investigations inside the continental limits of the United 
States and its possessions except as provided by law and 
Presidential directive. 


Establishment of the Central Intelligence was provided by the 
Congress in the enactment of the National Security Act of 1947." 
Authority to summarily dismiss employees was provided, as follows: 


Notwithstanding the provisions of section 6 of the act of 
August 24, 1912 (37 Stat. 555), or the provisions of any other 
law, the Director of Central Intelligence may, in his discre- 
tion, terminate the employment of any officer or employee 
of the Agency whenever he shall deem such termination 
necessary or advisable in the interests of the United States, 
but such termination shall not affect the right of such officer 
or employee to seek or accept employment in any other de- 
partment or agency of the Government if declared eligible 
for such employment by the United States Civil Service 
Commission. 


Authority to evaluate, correlate, and disseminate intelligence in- 
formation is provided in the act as follows: 


(e) To the extent recommended by the National Security 
Council and approved by the President, such intelligence of 
the departments and agencies of the Government, except as 
hereinafter provided, relating to the national security shall 
be open to the inspection of the Director of Central Intelli- 
gence, and such intelligence as relates to the national security 
and is possessed by such departments and other agencies of the 
Government, except as hereinafter provided, shall be made 
available to the Director of Central Intelligence for correla- 
tion, evaluation, and dissemination: Provided, however, That 
upon the written request of the Director of Central Intelli- 
gence, the Director of the Federal Bureau of Investigation 


11 F. R. 1337-1339, issued January 22, 1946; published February 5, 1946. 
" Public Law 253, 80th Cong., ch. 343, Ist sess., July 26, 1947. 
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shall make available to the Director of Central Intelligence 
such information for correlation, evaluation, and dissemina- 
tion as may be essential to the national security. 


In view of the specific authority granted in Public Law No. 253 
there was no necessity for enlarging thereon in Public Law No. 733." 
Hence, the latter legislation makes no mention of the granting of 
any specific powers to the Central Intelligence Agency to suspend 
employees. 

The Central Intelligence Agency is one of the agencies given au- 
thority under Executive Order 10501 ” to originally classify informa- 
tion or material as top secret, secret, or confidential, and to delegate 
such authority to responsible officers or employees. 

All positions in the Central Intelligence Agency ™ are classified as 
sensitive. 

There were no cases of terminations or resignations carried on the 
Civil Service Commission reports from this Agency. 

During the period May 28, 1953, to June 30, 1955, there was one 
suspension and restoration from the Agency ™ lasting for 2 months 
and 25 days, and involving reimbursement to the employee of $2,866. 


Crviz Agronavutics Boarp 


The Civil Aeronautics Board was not included as one of the sensitive 
agencies with power to suspend employ ees when Congress enacted 
Public Law No. 733.% Under Executive Order 10501 ” the Chairman 
of the Board is the only person authorized to classify information and 
material. He cannot Slasa this authority. 

As of June 30, 1955, the Board ® had 103 positions classified as 
sensitive, down from a total of 216 sensitive positions 2 years previous. 

Reports of the Civil Service Commission show no employees termi- 
nated or resigned under Executive Order 10450 and there is no record 
of any suspensions or hearings by the Board under the order. No 
testimony was taken from any employee or officer of the Board. 


CIvIL SERVICE COMMISSION 


The-Civil Service Commission was not included by the Congress 
in Public Law No. 733 ® as an agency having “absolute discretion” 
to suspend — * without pay when deemed necessary in the 
interest of national security. 

However, the Civil Service Commission is one of the agencies given 
authority under Executive Order 10501 ! to originally classify infor- 
mation or material as top secret, secret, or confidential, and to delegate 
such authority to responsible officers or employees. 

On June 30, 1955, the Commission ? had 3,400 positions classified as 
sensitive- compared to 3,250 2 years previous. 

Comments on the security regulations will be found at the end of 
this review of the Civil Service Commission. 

” Public Law 733, 81st Cong., ch. 803, 2d sess, August 26, 1950; record, pt. I, p. 20, 

% Record, pt. I, p. 33. 

* Record, pt. I, p. 967. 

$ Record, pt. II, p. 1112 

% Public Law 733, 81st Cong., ch, 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 

Record, pt. I, p. 33. 
% Record, pt. I, p. 967. 
® Public Law 733, 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20, 


! Record, pt. I, p. 33. 
2 Record, pt. A p. 967 
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During the period May 28, 1953, to June 30, 1955, the Civil Service 
Commission * had 11 cases of employees suspended and later restored 
to their positions. The average period of suspension was 9 months 
and 17 days and the total reimbursement was $41,043. 

he Commission’s Fourth Consolidated Report on Agency Opera- 
tions Under the Federal Employees Security Program * covering the 
period May 28, 1953, throug June 30; 1955, discloses the following 
numbers from its own agency: 
1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 
2. Number of employees who resigned before determination was completed 


in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 


Four of the twenty terminations fell under the categories in sections 
8 (a) (2) through 8, and were processed under the provisions of 


Executive Order 10450, the Chairman of the Commission ° advising 
that: 


After being suspended under the procedures of the Execu- 
tive Order, these persons all were given a statement of 
charges and reasons for suspension, an opportunity to reply, 
and’a hearing before a security hearing board before employ- 
ment was terminated. 


The four thus terminated under the order were originally hired 
prior to January 20, 1953. 

Sixteen of the twenty persons terminated were removed under 
regular civil-service procedures. The Chairman of the Commission 
stated that: 


The investigative files contained unfavorable information 
falling within the purview of section 8 (a) of the order. 

Six of the sixteen employees terminated under civil-service proce- 
dures worked less than a year. Twelve were originally hired prior to 
January 20, 1953, and 4 thereafter. 

Of the total of 20 terminations 17 occupied sensitive positions and 
so far as can be ascertained none have been further employed in the 
Federal service.® 

Eight of the forty-one persons who resigned were informed of the 
fact that there was derogatory information in their files. The 
Chairman of the Commission,” referring to these forty-one resignations: 


In some of these cases, the individuals resigned after being 
furnished with charges or advised that they would be charged 
under regular civil-service procedures. No charges were 
issued in any of these cases under the procedures of Executive 
Order 10450. 


It was reported that 36 of the 41 positions were classified as sensitive. 
Thirty were originally hired prior to January 20, 1953, and 11 there- 
after and 9 worked less than a year. Eight of those resigning were 
subsequently employed in other Federal agencies.’ 


. II, p. 1112. 

. L, pp. 731-732. 
. II, p. 1250. 
. IT, pp. 1251-1252. 
. II, p. 1250. 
t. II, p. 1252. 
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The United States Civil Service Commission Civilian Personnel 
Security Regulations, B11.011, issued pursuant to Public Law 733 
and Executive Order No. 10450 were dated December 17, 1953. These 
regulations have been revised or amended three times and follow the 

attern of the Justice Department Sample Personnel Security Regu- 
ations. 

Sensitive position is defined in section 1, and is covered in the in- 
vestigation section of the regulations. 

Section 4 (e) provides the security officer with the authority to close 
the case of an employee if he considers suspension or other adverse 
action is not warranted by the information received concerning the 
employee. 

Section 6 (b) includes the entire criteria section including the suit- 
ability subsections which are omitted in the sample regulations, 
which are to be taken into consideration by the security officer in 
evaluating the allegedly derogatory information. 

Under the suspension, charges, and termination section 6 there is 
no distinction made between the procedure for the temporary or pro- 
bational employee and the permanent or indefinite. This is true 
concerning the right to a hearing before a security hearing board. 

There is no provision for sending to the employee a copy of the de- 
cision of the security hearing board. 


DEPARTMENT OF COMMERCE 


The Secretary of Commerce is specifically mentioned in Public 
Law No. 723 as one of the department heads having “absolute 
discretion” to suspend employees without pay: 


When deemed necessary in the interest of national security. 


Despite the fact that Public Law No. 733 had as one of its purposes 
the elimination of the necessity of giving summary dismissal authority 
to certain agencies by riders to annual appropriation measures, there 
was included in the Commerce Department Appropriation Act for 
the fiscal year ending June 30, 1952,° and for the fiscal year 1953 '° the 
same power to summarily dismiss as had previously been granted to 
the State Department. 

It was under these riders to the appropriation acts that a former 
employee who appeared before this subcommittee | and another who 
appeared before a subcommittee of the Senate Judiciary Committee ” 
were dismissed. 

The Department of Commerce is one of the agencies given authority 
under Executive Order 10501 " to originally classify information or 
material as top secret, secret, or confidential, and the Secretary of 
Commerce may delegate such authority to responsible officers or 
employees. 

On June 30, 1955, there were 21,000 positions in the Department of 
Commerce “ classified as sensitive compared to 15,000 2 years pre- 
vious. 


* Public Law No. 188, 82d Cong., ch. 533, year ending June 30, 1952. 

10 Public Law No. 495, 82d Cong., 66 Stat. 567, sec. 304, for the year ending June 30, 1953. 

u Record, pt. I, pp. 531-541. 

12 Hearings, Security and Constitutional Rights Subcommittee on Constitutional Rights, pursuant to 
S. Res. 94, November 1955, p. 672. 

13 Record, pt. I, p. 33. 

n Record, pt. Ii, *8* 967. 
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Comments on the security regulations appear at the conclusions 
of this review of the Department of Commerce. 

The Department of Commerce is one of the departments that was 
not adverse to doing a little “puffing” about the extent of its activities 
in getting rid of “numbers” of so-called security risks. When the 
Secretary of Commerce, Hon. Sinclair Weeks, appeared before the 
House Appropriations Subcommittee holding hearings on the Com- 
merce Department appropriation measure for fiscal 1955," on January 
12, 1954, he was asked: 


How many security risks have been discharged from the 
Department of Commerce? 


To which he replied: 
It is about 450, is it not? 


He was corrected shortly thereafter by Mr. James C. Worthy, Assist- 
ant Secretary of Commerce for Administration, who stated: 


Since the 20th of January we have separated from the De- 
partment a total of 132 people as security risks. This is 
security risks as defined by the new Executive order. They 
are not all subversives, in the literal sense of that word. 


However, when the Chairman of the Civil Service Commission 
’ i , 

Mr. Philip Young," appeared before the Senate Post Office and Civil 
Service Committee on March 2, 1954, and again on Mar. 10, 1954, he 
gave the following figures showing a total of only 58 terminations 
and resignations under the order. The figures given by Mr. Young 
are as follows: 
Number of employees terminated because of security questions falling 

within the purview of sec. 8 (a) of Executive Order 10450.. 
Number of employees who resigned before determination was completed 

in the cases where the file was known to contain unfavorable informa- 

tion under sec. 8 (a) of Executive Order 10450 

Before a House Appropriations Subcommittee 7 the Assistant 
Secretary of Commerce explained that of the 36,000 full-time em- 
ployees 21,000 positions had been declared sensitive. In answering 
questions he gave it as his opinion that Executive Order 10450 applied 
only to so-called sensitive positions. 

At the same time the Assistant Secretary gave the following 
information as to separations pursuant to Executive Order 10450 
during the year 1954: 


Separations for various reasons January 1 to December 31, 
1954, inclusive: 11 cases involving morals charges; 4 cases 
involving alieged subversion or disloyalty; and 70 cases in- 
volving charges other than morals and alleged subversion or 
disloyalty, making-a total of 85. 


This situation might be summed up as typical of misinformation 
given to various congressional committees. The Assistant Secretary 
was emphatic that his Department applied the order only to sensitive 


16 Hearings, Subcommittee of the Committee on Appropriations, House of Representatives, 83d Cong.” 
2d sess., Department of Commeree. 

16 Record, pt. I, pp. 987 and 1013. 

1” Hearings, subcommittee, House Appropriations Committee, 84th Cong., lst sess., Department of 
Commerce, April 18, 1955, p. 41. 








UNIVERSITY OF MICHIGAN LIBRA: 


434 FEDERAL EMPLOYEES’ SECURITY PROGRAM 


ositions. Yet, on the form 77 reports to the Civil Service Commission 
or the year 1954 the following information is disclosed: 
Terminations because of security questions falling within the purview of 


sec. 8 (a) of Executive Order 10450: 
Without hearing 





Seti Ute Nuo dse ia an ank a N hi 43 
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Resignations before determination was completed: When file was known 
to contain unfavorable information under sec. 8 (a) of the order.-...---- 30 
T eeann a a n o A aaa A aa A a B dice 78 


At a later point in the House Appropriations Subcommittee “ 
hearing a breakdown was supplied on the 1954 separations as follows: 


1. Number of resignations included in the above separations 


— 33 
2. Number of suspensions included in the above separations. ~~... ~~~ 2 
3. All other separations including reduction in force, termination of fixed 
appointments, termination of temporary appointments, etc_--. ~~. -- 50 
Total 


But the important point, aside from the discrepancy, or failure to 
explain that most of the number were either resignations or termi- 
nations without hearing (and included reductions in force and tempo- 
rary appointees) is the fact that by the Department of Commerce’s 
own reports to the Civil Service Commission they disclose that half 
of the terminations and resignations were from nonsensitive positions. 
And the claim of the Department of Commerce that it only applied 
Executive Order 10450 to sensitive positions was further emphasized 
when the General Counsel explained the evaluation and handling of 
cases in the Department and added: 


If in those processes a conclusion is reached in the Depart- 
ment by review of the Secretary that the retention of an 
employee in a sensitive position is not clearly consistent with 
the national security, Public Law 733 requires that the 
employee be suspended unless, working by voluntary ar- 
rangement, another job can be found for him that does not 
involve a sensitive position. If such a job is found that, 
again, is the end of the matter. If one is not found, or if no 


voluntary arrangement can be made, Public Law 733 requires 
suspension. 


Assistant Secretary of Commerce, Mr. George T. Moore ” appeared 
before the subcommittee and was asked about the disposition of se- 
curity files, to which he answered: 


The security files that we obtain from Civil Service Com- 
mission, we return to Civil Service. Those files which we 
instigate ourselves, we retain in the Department. 

Asked if a man applied for work in another agency and the latter 
agency requested files on the party, would both the personnel and 


security files be sent, Mr. Moore replied: 


They get the personnel file. And if the proper person asks 
for the security file he will be able to see it if he comes over. 


* * * * * 


18 At p. 85. 
1# Record, pt. II, pp. 1149-1154. 
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That is purely informal, but it is done. 


He was then asked if the personnel file is tagged in some way so that 
the next personnel officer would know there is something derogatory 
in the file, Mr. Moore answered: “That’s right.” 

Because of the great number of trial, probationary and temporary 
employees carried on the list as having been terminated Mr. Moore 
was asked if the Commerce Department was required to report those 
on form 77 to the Civil Service Commission. He replied that they 
were asked to so report them on form 77 and that he felt they should 
be so reported. 

There was only one case of a suspended employee being reinstated 
in the Department of Commerce *° during the period May 28, 1953, to 
June 30, 1955. This employee was suspended for a period of 4 months 
and 21 days and reimbursed the sum of $2,355.12. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employees Security Program ”! 
for the period May 28, 1953, through June 30, 1955, disclosed the 
following numbers for the Department of Commerce: 

1. Number of employees terminated because of security questions falling 
within the purview of:sec. 8 (a) of Executive Order 10450__________ 87 

2. Number of employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavorable 
information under sec. 8 (a) of Executive Order 10450 

Information supplied by the Department of Commerce * discloses 
that only 4 of the 87 persons were separated or terminated under 
Public Law No. 733 and Executive Order 10450 and all 4 were cases 
falling under sections 8 (a) 2 through 8. The balance of 83 termina- 
tions are reported to have been handled as follows: 

Sec. 14 of Veterans’ Preference Act 
Lloyd-La Follette Act of 1912 
Termination of temporary appointments, terminations during probationary 

or trial periods, terminations of expected appointments held by non- 

veterans, etc 

Three of the eighty-three terminated employees were subsequently 
employed in Federal service, two of them working for the Department 
of Defense. 

Of the four determinations pursuant to the order three were origin- 
ally employed prior to January 20, 1953, and one thereafter. And, 
of the 83 remaining terminations, 46 had “employment in the Fed- 
eral Government prior to January 20, 1953.” * 

Five of the seventy-two persons carried as having resigned subse- 

uently were reemployed in other Federal departments, 3 of them with 
the Department of Defense. Forty-six of the seventy-two persons 
resigning “had employment in the Federal Government prior to 
January 20, 1953.” But, for the Department of Commerce employ- 
ment alone, 56 of the 72 persons were hired prior to January 20, 1953, 
and 16 thereafter. 

The Department of Commerce Civilian Personnel Security Regu- 
lations, issued pursuant to Public Law 733 and Executive Order No. 
10450, Administrative Order No. 705-5 was dated August 7, 1953. 
Interim memorandum was issued pending the original personnel secu- 

® Record, pt. IT, p. 1113. 

31 Record, pt. I, p. 731. 
® Record, pt. Ii, p. 1149. 
3 Record, pt. Il, p. 1151, 








tet 
Li 


è» 
s+ 


UNIVERSITY OF MICHIGAN LIBRA 


436 FEDERAL EMPLOYEES’ SECURITY PROGRAM 


rity regulations. This order has been amended twice and follows the 
pattern of the Justice Department Sample Security Regulations 
except Section 7, Suspension and Termination, is broken into, proce- 
dure with respect to employees (suspended) who are not entitled to 
a hearing and the employees who are entitled to a hearing. 

Sensitive position is defined and also covered in the investigation 
paragraphs. 

Sec. 7. The security control officer shall evaluate the investigative 
report containing derogatory information relating to the entire criteria 
section including the suitability items which are omitted in the sample 
security regulations. 


The employee is not sent a copy Of the decision of the security 
hearing board. 


CoMMISSION ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE 
GOVERNMENT (Seconp Hoover Commission) 


The second Hoover Commission was established by Public Law 
108,"* 83d Congress, approved June 10, 1953. Public Law 41, 84th 
Congress, extended the life of the Commission from May 31 to June 
30, 1955, provided that liquidation of the Commission shall be com- 
pleted within a period of not to exceed 90 days after June 30, 1955 
and that the Commission shall cease to exist September 30, 1955. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Emplovee Security Program * 
for the period May 28, 1953, to June 30, 1955, publicized the following 
statistics covering this Commission: 

Number of employees who resigned before determination was completed in 


cases where the file was known to contain unfavorable information under 
sec. 8 (a) of Executive Order 10450_..................--.-- — 2 


Since the Commission is out of business it is impossible to secure 
any information concerning these two employees. Copies of standard 
forms 77 from the Commission were furnished by the Civil Service 
Commission. The latter was asked to check to determine if there 


had been any subsequent Federal employment and Chairman Philip 
Young * replied: 


We have talked to former employees of the agency who 
were engaged in its personnel and management work in an 
attempt to get information concerning the identity of these 
two employees. The effort was not successful. 

If there were any method by which we could identify these 
two employees, we would be glad to check the Federal records 
center at St. Louis for information concerning their reem- 

loyment in the Federal service. However, since we have 
ca unable to obtain their names, it will not be possible for 
us to make this check. 


COUNCIL OF Economic ADVISERS 


The Council of Economic Advisers was established in the Executive 
Office of the President in 1946 ” but now functions under Reorganiza- 
tion Plan No. 9 of 1953, effective August 1, 1953. 


aS Rept. 1715, 84th Cong., 2d sess., 1956. 
aie 


, pt. II, p. 1 
”# Employment Act of 1946, 60 Stat. 24; 15 U. S. O. 1023. 
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No information was received as to the number of sensitive positions, 
if any, in this agency. Likewise, there is no report of any termina- 
tions, resignations, hearings or suspensions under Executive Order 
10450 from the Council. 


DEFENSE, OFFICE OF THE SECRETARY OF 


The Department of Defense came into being in 1947.% The Office 
of the Secretary of Defense operated under Public Law 808 * until 
the repeal of section 3 thereof with the enactment of Public Law 733. 
Statistics given the House committee * considering the new legislation 
disclose the following actions relative to employees from September 
17, 1947, to April 6, 1950: 


Removed 


Transferred or resigned 
Pending 


It was explained to the House committee that the above figures were 
a combination of loyalty and security, explaining further that: 


The 9.cases cleared are all loyalty cases, whereas the 10 
pending cases consist of 1 loyalty case and 9 security cases. 


The Secretary of Defense is included in the list of Department 
heads under Public Law No. 733 * that have “absolute discretion” 
to suspend employees without pay: 


When deemed necessary in the interest of national security. 


The Secretary of Defense is authorized by Executive Order No. 
10501 * to originally classify information or material and to delegate 
such authority to responsible officers or employees. 

As of June 30, 1955, there were 1,954 positions designated sensitive 
in the Office of Secretary of Defense * compared to 1,986 2 years 
previous. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program “ 
for the period May 28, 1953, to June 30, 1955, publicized the following 
statistics covering the Office of the Secretary of Defense: 

Number of employees terminated because of security questions falling 

within the purview of sec. 8 (a) of Executive Order 10450 
Number of emplovees who resigned before determination was completed 


in eases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 


As to the two termination cases, both consultants on a per diem 
basis, the Director of the Office of Personnel Security Policy * advised: 


Each case was reviewed under the provisions of Executive 
Order 10450. Each case involved an expert or consultant 
whose services were utilized infrequently on a per diem basis 
when his services were required by the technical staff. The 


% Act of July 26, 1947, ch. 343, title IT; 61 Stat. 499. 

® Public Law 808, 77th Cong., ch. 739, December 17, 1942. 

3 See hearings, House Committee on Post Office and Civil Service, March 1950, on H. R. 7439. 

® Public Law 733, 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 

8 Record, pt. I, p. 33. 

® Record, pt. I, p. 967. 

* Record, pt. I, p. 731. In the Commission’s second report the number of resignations had been listed 
as 5 but the correction noted in the above report. 

u , pt. II, p. 1162. 
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services of these two persons were not further utilized and 
their personal services contracts were terminated. 


One of the employees was contracted with prior to January 20, 1953, 
but the agency refused to give the dates of employment on the other 
because he had died. There is a suspicion that the determination of 
this latter deceased per diem contract employee was made after his 
death. Efforts to elicit the information exactly were unsuccessful, 
the Director saying: 


As you know, we feel that it is against public policy to 
identify any individuals who come within the purview of 
Executive Order 10450. We feel that this applies equally 
as well to individuals after their death. Inasmuch as the 
information you have asked for might lead to the identifica- 
tion of the deceased individual in this instance, we cannot 
accede to your request. 


Of the 3 resignation cases 2 were originally employed prior to 
January 20, 1953, and 1 thereafter. According to available informa- 
tion none of the persons terminated or resigned have subsequently 
been reemployed by the Federal Government. 

During the period May 28, 1953, to June 30, 1955, there were two 
cases in the Office of Secretary of Defense ® where employees were 
suspended under Executive Order 10450 and later restored to duty. 
The average period of suspension was 2 months 1 day, and the total 
reimbursement amounted to $3,481. 


DEFENSE MOBILIZATION, OFFICE OF 


In enacting the National Security Act of 1947% the Congress 
provided for the establishment as an independent agency of the 
National Security Resources Board. In passing Public Law No. 733 
in 1950 the Congress provided the Chairman of such Board, along 
with heads of other departments and agencies, with the power in 
his “absolute discretion” to suspend employees without pay: 

When deemed necessary in the interest of national defense. 

Upon the establishment of the Office of Defense Mobilization in 
accordance with Reorganization Plan 3 of 1953 an Executive order ® 
transferred the functions of the National Security Resources Board 
to the Office of Defense Mobilization. 

The Office of Defense Mobilization is one of the agencies given 
authority under Executive Order 10501 ® to originally classify in- 
formation or material as top secret, secret, or confidential and the 
head of the agency has the right to designate subordinate officers 
and employees to so classify. 

As of June 30, 1955, there were 240 positions in the agency @ 
designated as sensitive, compared to 343 2 years previous. 

The Director of the Office of Defense Mobilization told a sub- 
committee of the House Appropriations Committee “ in February of 


% Record, pt. II, PP 4 eo 
37 61 Stat. 499; 50 C,, Sup. 404. 

% Executive Order 10188 of March 13, 1953. 
#® Record, pt. + p. 33. 

Record, pt. I, p. 967. 


41 Hearings, sokerenenitten, House Appropriations Committee, 83d Cong., 2d sess., pt. 2, Office of Defense 
Mobilization, p. 1282. 
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1954; that all employees and applicants for employment must have a 
full field investigation, adding: 


We follow the practice of not putting anyone on the payroll 
of ODM without a security check. We feel there is too much 
of : highly sensitive nature circulating around ODM to take 
a chance. 


The executive officer of the agency stated to the House subcom- 
mittee that two persons had resigned during an investigation when 
they did not wish to answer questions which were raised, and that both 
were suitability cases and not loyalty cases. He further stated that 
one person had been dismissed as a security risk. Asked if this 
person was a Communist the executive officer stated: 


The person dismissed was not a member of the Communist 
Party. 


But at a later point ® the executive officer did state affirmatively 
that there was a question of loyalty involved in his dismissal. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program * 
for the period May 28, 1953, to June 30, 1955, publicized the following 
statistics covering the Office of Defense Mobilization: 

Number of emplovees terminated heecause of security questions falling 

within the purview of sec. 8 (a) of Executive Order’ 10450 
Number of emplovees who resigned before determination was completed in 


cases where the file was known to contain unfavorable information under 
sec. 8 (a) of Executive Order 10450 


The terminated employee worked only slightly over 4 months, 
being hired on September 28, 1953, and discharged on February 16, 
1954. The agency reported to the Civil Service Commission that this 
employee was terminated pursuant to Executive Order 10450, after 
a hearing, under section 8 (a) (2) through (8) though it is apparent 
from the dates of employment that the employee was still in a trial 
or probationary period. 

Of the two resignations, one was hired prior to January 20, 1953, 
and tbe other one thereafter, the latter working about 10 months. 

None of the three employees have since worked for the Federal 
Government, according to the check made by the agency with the 
Civil Service Commission.“ 

The agency “ had two suspensions in cases where the employees 
were restored to duty averaging a suspended period of 3 months 18 
days and the reimbursement pay amounted to $5,666.56. 


DerensE TRANSPORT ADMINISTRATION 


The Defense Transport Administration was established by Execu- 
tive Order 10161 of September 9, 1950, and terminated July 1, 1955. 
pursuant to Executive Order 10480 of August 14, 1953, as amended 
and Defense Mobilization Order 1-7 of August 14, 1953, as arnended.‘g 


@ At p. 1289. 

4 Record, pt. I, p. 731. 

“ Record, pt. II, p. 1164. 

Record, pt. II, p. 1120. 

# 8S, Rept. 1715, 84th Cong., 2d sess., 1956. 
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Not being in existence as an agency when Public Law No. 733 “ 
was enacted it was not mentioned therein as a sensitive agency with 
power to suspend employees, 

Under Executive Order 10501“ the Administrator was given 
authority to classify information or material as top secret, secret, or 
confidential. He was not, however, authorized to delegate this 
authority. 

As of September 30, 1954, the Administration had 17 employees 
in sensitive positions and on May 16, 1955, it had only 13 employees 
so classified. 

The rezulations relating to the Security Program for Employment 
by the Defense Transport Administration, issued May 27, 1953, and 
amendments dated December 17, 1954, and January 14, 1955, follow 
the sample regulations issued by the Attorney General at the tine 
Executive Order 10450 was promulgated. 

During the fiscal year ending June 30, 1955, the Civil Service 
Commission made six investigations for the Defense Transport Ad- 
ministration at an average cost per investigation of $250. 

Reports of the Civil Service Commission show no employees ter- 
minated or resigned under Executive Order 10450 and no testimony 
was taken from representatives. of the agency. 


Export-ImMrort BANK OF WASHINGTON 


The Export-Import Bank of Washington was not included as one 
of the sensitive agencies with power to suspend employees when 
Congress enacted Public Law No. 733. The Board has no power 
to classify documents since Executive Order 10501 ® specifically 
eliminated any such authority because it was an agency having no 
direct responsibility for national defense. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program ® 
for the period May 28, 1953, to June 30, 1955, publicized the fact 
that one employee had resigned from the Bank before determination 
was completed where the file was known to contain unfavorable 
information under section 8 (a) of Executive Order 10450. 

The security officer of the Export-Import Bank ® advised the com- 
mittee that: 

This person resigned under regular civil-service procedures. 
Although the personnel security officer knew the person’s 
file contained unfavorable information, so far as is known 
this person was not aware of it. 


The employee in question had transferred to the Bank from another 
Government agency in 1952. No subsequent employment by the 
Federal Government has been disclosed following this employee’s 
resignation on February 3, 1954. 


Farm Crepit ADMINISTRATION 


The Farm Credit Administration was established as an independent 
agency by act of Congress in July of 1953." 


Public Law 733, 8ist Cong., 2d sess., ch. 803, August 26, 1950; record, pt. I, p. 20. 
Record, pt. I, p. 33. 
# Public Law 78, 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
® Record, pt. I, p. 33. 
s Record, pt. I, p. 731. 

® Record, pt. th pe . 1157-1158. 
s Public Law 202, P Bd Cong., approved August 6, 1953. 
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As of June 30, 1955, there were 5 positions in this Administration ** 
declared to be sensitive, down from a total of 9 such sensitive positions 
2 years previous. 

Reports of the Civil Service Commission show no employees termi- 
nated or resigned under Executive Order 10450 and there is no record 
of any suspensions or hearings by the Administration under the order. 
No testimony was taken from any employee or officer of the 
Administration. 


FeperAu Civi, Derense ADMINISTRATION 


Originally created in 1950 pursuant to an Executive order © the Fed- 
eral Civil Defense Administration was established as an independent 
agency by Congress in 1951." 

Since the Administration was not in existence when Public Law 
No. 733 * was enacted, the Administration was not mentioned as a 
sensitive agency with power to suspend employees. 

The Administration is one of the agencies given authority under 
Executive Order 10501 ® to originally classify information or material 
as top secret, secret, or confidential and the Administrator may dele- 
gate such authority to responsible officers or employees. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program ” 
for the period May 28, 1953, to June 30, 1955, publicized the following 
statistics covering the Federal Civil Defense Administration: 

Number of employees terminated because of security questions falling 

within the purview of sec. 8 (a) of Executive Order 10450 
Number of employees who resigned before determination was completed 


in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 


As to the six terminations, the Administrator of the Federal Civil 
Defense Administration ™ advised that: 


All the six individuals involved were separated under 
normal civil-service procedures or by expiration of temporary 
appointment. 


Hence no hearings under Executive Order 10450 were held as to 
these six terminated employees, although the Administrator advised 
that: 


In each instance, the case file contained serious derogatory 
information of a security nature which under Executive 
Order 10450, would preclude continued employment. 


Two of the terminated employees entered their employment prior 
to January 20, 1953, and four thereafter. 

The Administrator advised that the correct figure on resignations 
should be 14 instead of the 15 carried by the Civil Service Commission. 
He attributed this discrepancy to a clerical error. Six of the fourteen 
resignations involved persons employed prior to January 20, 1953, 
and eight thereafter. 


“4 Record, pt. I, p. 967. 

85 Executive Order 10186, December 1, 1950. 

% Public Law 920, 8ist Cong., January 12, 1951, 

sT Public Law 733, 8lst Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
8 Record, pt. I, p. 33. 

&# Record, pt. I, p. 731. 

® Record, pt. I, pp. 1053-1055. 
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Nine of the fourteen persons subsequently worked for other agencies 
of the Federal Government, and 7 are marked as transfers. One 
person’s case is marked as having transferred to the Department of 
the Army upon resigning from. Federal Civil Defense Administration 
and thereafter transferred from the Army to Central Intelligence 
Agency and “currently employed there.” In 5 of the 14 cases there 
is no record of subsequent Fed Jeral employment. 

During the period covered there was one case of an employee 
being suspended,” cleared by a security hearing board and restored 
to duty. The suspension period was 10 months and 14 days and 
the employee was reimbursed a total of $7,385. 

As of June 30, 1955, the Administration * had 799 positions classified 
as sensitive, compared to 618 two years previous. 


FEDERAL Coat Mine Sarety Boarp or Revirw 


Congress established the Federal Coal Mine Safety Board of 
Review as an independent agency in 1952." None of the positions 
with the Board of Review were declared sensitive as of June 30, 1955. 

Reports of the Civil Service Commission disclose no employ ees 
terminated or resigned under Executive Order 10450 and there is no 
record of any suspensions or hearings by the administration under 


the order. No testimony was taken from any employee or officer 
of the Board. 


FEDERAL COMMUNICATIONS COMMISSION 


The Federal Communications Commission was not included as one 
of the sensitive agencies with power to suspend employees when Con- 
gress enacted Public Law No. 733. Under Executive Order 10501 © 
the Chairman of the Commission is the only person authorized to 
classify information or material. He cannot delegate this authority. 

As of June 30, 1955, there were 466 positions in the Commission 
declared sensitive compared to 394 two vears previous. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations nace the Federal Employee Security Program ®“ 
for the period May 28, 1953, to June 30, 1955, publicized the follow: ing 
statistics covering the Federal Cikini Commission: 

Number of employees terminated because of security questions falling 

within the purview. of sec. 8 (a) of Executive Order 10450 

Both employees had been originally hired prior to January 20, 1953, 
and the Commission advises that both were separated under the 
procedures specified in Executive Order 10450. The Chairman ® 
described the cases as follows 


Of the two terminations, one was made after full hearing 
had been afforded pursuant to the provisions of the regula- 
tions. In the other case, at the time of the suspension he 
was notified that he would be afforded an opportunity to file 
an answer and of his hearing rights under the Commission’s 


¢ Record, pe II, p. 1113. 

® Record, pt. I, p. 967. 

& Public —* 552, 82d Cong., July 16, 1952. 

“ Public Law 733, 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
& Record, pt. I $ 

Record, pt. I, p. 967. 

& Record, pt. Lp 731. 

e Record, pt. II, Pa, 1158-1159. 
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personnel security regulations. However, while the em- 
ployee acknowledged receipt of the Commission’s notice of 
charges, he did not reply thereto. Instead, he verbally in- 
formed his superior officer that he was not desirous of appeal- 
ing. In view of this fact it was determined that he had 
waived his rights to submit a statement or to have a hearing, 
and upon consideration of the facts in the case, his employ- 
ment was terminated by the Chairman of the Commission on 
the grounds that his continued employment was not con- 
sistent with the interests of the national security. 


One of the cases was suitability under section 8 (a) (1) of Executive 
Order 10450 and the other was under section 8 (a) (2) through (8). 


FEDERAL DEPOSIT [INSURANCE CORPORATION 


The Federal Deposit Insurance Corporation was not included as 
one of the sensitive agencies with power to suspend employees when 
Congress enacted Public Law No. 733.® The Corporation has no 
power to classify information or material since Executive Order 10501” 
specifically eliminated any such authority because it was an agency 
having no direct responsibility for national defense. 

Only three positions in the Corporation ” were classified as of June 
30, 1955, as being sensitive. None were so classified 2 years previous. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program ” 
for the period May 28, 1953, to June 30, 1955, publicized the fact that 
one employee had resigned from the Corporation before determination 
was completed where the file was known to contain unfavorable in- 
formation under section 8 (a) of Executive Order 10450. 

The Chairman * advised the committee that this employee: 


Resigned when advised that adverse information had been 
developed during the course of the security investigation 
and the separation was processed under regular civil-service 
procedures. 


This employee was originally hired late in 1953 and worked only 
about 3% months. ‘There is no record of subsequent employment in 
the Federal service. 

The Corporation has held no hearings under Executive Order 10450 
and has no record of suspensions thereunder. 


FEDERAL MEDIATION AND CONCILIATION SERVICE 


Prior to 1947 this service was under the Department of Labor. It 
was established as an —— agency by the Taft-Hartley Act.” 
The Service was not included as one of the sensitive agencies with 
power to suspend employees when Congress enacted Public Law No. 
733.5 The Service has no power to classify information or material 
since Executive Order 10501 specifically eliminated any such 
ù Public Law 733, 81st Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
7 Record, pt. I, p. 33. 
1 Record, pt. I, p. 967. 
” Record, pt. I, p. 731. 
3 Record, pt. II, p. 1159. 
™ Public Law 101, 80th Cong., June 23, 1947. 


% Public Law 733, 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
% Record, pt. I, p. 33. 
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authority because it was an agency having no direct responsibility for 
national defense. 

On June 30, 1955, the Service” had 256 positions classified as 
sensitive while 2 years earlier none were so classified. 

However, before a House subcommittee in March of 1954 ™ the 
Director of the Federal Mediation and Conciliation Service stated: 


The committee will be interested to know that I have 
designated all mediators, regional directors, and national 
office staff positions as “sensitive positions’ within the 
meaning of the President’s security program, in order that 
we may be assured of the loyalty and suitability of our em- 
ployees. The designation of a position as sensitive requires 
the investigation of an employee’s former and present 
activities and associations by another agency of the Govern- 
ment, for which a charge is made against our appropriation. 


The Director submitted a table showing the status of the employee 
security program as of March 8, 1954, as ‘follows: 


I. The evaluation of full field cases: 
Number of Executive Order 9835 cases on hand May 28, 1953, for 
review under Executive Order 10450- 
Number of Executive Order 10450 case reports received.. 


Total cases for review 


Disposition of cases: 
Number of cases closed, satisfactory... 
Number of cases closed by re — 
Number of cases pending review. ss 
Number of cases, further action pending eke 


Total cases 


II. Status of program: 
Number of positions designated sensitive in FMCS_ - kurt res 
Number of full field investigations completed or in process____- . - 122 


Number of sensitive cases not scheduled because funds not available. 146 


It will be noted that the number of cases closed by resignation is 
given as 7. The Director explained the resignations as follows: 


These resignations have not been because we had anything 
on them, but simply because there was enough there to cause 


an investigation, and rather than face the investigation, some 
people have resigned. 


Despite the number of resignations given as 7, the day prior the 
Chairman of the Civil Service Commission, Mr. Philip Young ” had 
advised the Senate Post Office and Civil Service Committee that 
reports made to the Commission by the Federal Mediation and Con- 
ciliation Service showed a total of 3 persons resigned; and note that 
Mr. Young’s description of a resignation thus carried is different from 
that given by the Director. Carried on the Civil Service reports cover- 
ing resignations is the following description: 


Number of employees who resigned before determination 
was completed in cases where the file was known to con- 
7 Record, pt. I, p. 967. 
78 See hearings, Department of Labor and related independent agencies, 83d Cong., 2d sess., Subcommittee 


of the House Committee on Appropriations, pp. 369, 377. 
7 Record, pt. I, p. 1014. 
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tain unfavorable information under section 8 (a) of Exec- 
utive Order 10450. 


The discrepancy in the figures 7 and 3 might be explained by the 
fact that the Federal Mediation and Conciliation Service carried over 
some figures from the operation of Executive Order 9835, but the 
discrepancy between describing such resignations as “not because we 
had anything on them, but simply because there was enough there to 
cause an investigation” and the Civil Service Commission’s description 
of them as having resigned ‘‘before determination was completed in 
cases where the file was known to contain unfavorable information 
under section 8 (a) of the order’’ is too great to pass over lightly. 

A later Civil Service Commission re port, being the Fourth Con- 
solidated Report on Agency Operations Under the Federal E mployee 
Security Program ® for the period May 28, 1953, to June 30, 1955, 
publicized the following statistics covering resignations from the 
Service: 

Number of employees who resigned before determination was completed 

in cases where the file was known to contain unfavorable information 

under sec. 8 (a) of Executive Order 10450... ....-- 22-2 9 

As to these nine resignations the Director * of the Service advised 
the Committee: 


These nine persons were neither terminated nor removed, 
by action of the Service, under either the civil-service regula- 
tions or Executive Order 10450; all resignations were accepted 
by the Director. 


Eight of the nine persons resigning were originally employed prior 
to January 20, 1953, and 8 of the 9 employees were informed, prior 
to the date of their resignation, that their files contained unfavorable 
information. The Service advises that after a check it is a fair presum- 
tion that none of the nine have reentered Federal service. 

There were nine cases in this agency ” of persons suspended and 
subsequently restored to duty. ‘The average period of suspension 
was 1 month 13 days, the shortest of any agency, and the total 
reimbursement amounted to $9,905. 


FEDERAL POWER COMMISSION 


The Federal Power Commission was not included as one of the 
sensitive agencies with power to suspend employees when Congress 
enacted Public Law No. 733.9 Under Executive Order 10501 * the 
Chairman of the Commission is the only person authorized to classify 
information and material. He cannot delegate this authority. 

As of June 30, 1955, a total of 55 positions in the Federal Power 
Commission * had been declared sensitive, compared to only 14 two 
years previous. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program * 


® Record, pt. I, p. 731. 

® Record, pt. II, pp. 1168-1169, 

® Record, pt. II, p. 1113. 

$ Public Law 733, 8Ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
& Record, pt. I, p. 33. 

% Record, pt. I, p. 967. 

%* Record, pt. I, p. 731. 
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for the period May 28, 1953, to June 30, 1955, publicized the fact that 
one employee had resigned from the Commission before determination 
was completed where the file was known to contain unfavorable 
information under Section 8 (a) of Executive Order 10450. 

The employee in question was given an excepted appointment 
after January 20, 1953 and worked less than a year for the Com- 
mission.” His resignation was processed under regular civil-service 

rocedures. There is no record of subsequent employment in the 
ederal Government. 

The Commission has held no hearings under Executive Order 10450 
and has no record of suspensions thereunder. 


FEDERAL TRADE COMMISSION 


The Commission was not included as one of the sensitive agencies 
with power to suspend employees when Congress enacted Public 
Law No. 733.3% The Commission has no power to classify information 
or material since Executive Order 10501 *® specifically eliminated any 
such authority because it was an agency having no direct respon- 
sibility for national defense. However, the Commission does have 
certain positions classified as sensitive, having some 32 such positions 
on June 30, 1955.” 

The Supreme Court of the United States ™ has held that the duties 
of the Federal Trade Commission are neither political nor exeeutive 
but predominantly quasi-judicial and quasi-legislative, saying: 


The Federal Trade Commission is an administrative body 
created by Congress to carry into effect legislative policies 
embodied in the statute in accordance with the legislative 
standard therein prescribed, and to perform other specified 
duties as a legislative or as a judicial aid. Such a body 
cannot in any proper sense be characterized as an arm or an 
eye of the executive. Its duties are performed without 
executive leave and, in the contemplation of the statute, 
must be free from executive control. 


The Federal Trade Commission did not have any terminations 
under Executive Order 10450 during the period May 28, 1953, to June 
30, 1955, though it did have two resignations. There were no charges 
filed or suspensions of employees during this period. 

For this period the Civil Service Commission’s Fourth Consoli- 
dated Report on Ageney Operations Under the Federal Employee 
Security Program ° ? publicized the following statistics: 

Number of employees who resigned before determination was completed 


in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 


The first employee * who resigned was appointed, by transfer, x 
1949 and when his position was declared sensitive in June of 1953 
full field investigation was made which revealed certain de — 
information. This employee subsequently worked for General Serv- 
ices Administration on an assignment subsequent to resigning from 

* Record, pt. I, p. 1160. 

 Reeord, pt. 1, p. 20. 

® Record, pt. I, p. 33. 

* Record, pt. I, p. 967 

* Humphrey's Executor v. U. S. (295 U. S. 602, 624, 628). 


® Record, pt. I, p. 731. 
% Record, pt. I, pp. 1058-1063. 
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the Federal Trade Commission and later went to work for the Depart- 
ment of Health, Education, and Welfare, where he was currently 
employed at the time of the committee hearing. 

The other employee who resigned had worked for the Federal Trade 
Commission in the thirties and was appointed again in 1949. The 
Commission advises as to him: 


He was reappointed November 17, 1947, and resigned 
September 7, 1954 after a year’s leave of absence without 
pay. A file under Executive Order 9835 was in existence on 
this employee. 


Of this second former employee there is no record of subsequent 
Federal Government employment. 

As to the two resignations the Executive Director of the Com- 
mission ™ testified: 


Charges were presented to employee No. 1, but were 
withdrawn upon receipt of his resignation. No charges were 
ever made as to employee No. 2. So there was no “hearing 
and no determination on either one of them. 


Upon questioning as to the second case the Director was asked if it 
wasn’t a fact that the man himself did not even know that charges 
had been filed against him, he answered: 


So far as I know he doesn’t know. 


The Director, in answer to inquiries as to the disposition of security 
files advised the committee: 

That, in compliance with the regulations of the Civil Service 
Commission (ch. 1-2-5, Federal Personnel Manual), investi- 
gational files furnished to this agency by the Civil Service 
Commission are returned to the Civil Service Commission 
when the employee is separated for any reason. 


FOREIGN CLAIMS SETTLEMENT COMMISSION OF THË UNITED STATES 


The Foreign Claims Settlement Commission of the United States 
was established by Reorganization Plan No. 1 of 1954, effective 
July 1, 1954. 

As of June 30, 1955, only 4 positions in the Commission % were 
classified as sensitive compared to 2 such positions 2 years previous. 
There is no report of any terminations, resignations, hearings, o 

suspensions under Executive Order 10450 from this Commission. 


ForriGN OpreraTIONS ADMINISTRATION (NOW INTERNATIONAL Co- 
OPERATION ADMINISTRATION) 


This Administration was not in existence when Public Law No. 
733 was enacted. The Administration was one of the agencies 
given authority under Executive Order 10501” to originally clas sify 
information or material as Top Secret, Secret, or C ‘onfidential, and to 
delegate such authority to responsible officers or em loyees. 

The Foreign Operations Administration was established as an inde- 
pendent agency pursuant to Reorganization Plan No. 7 of 1953, effec- 

* Record, pt. IT, p. 1062, 
% Record, pt. I, p. 967. 


% Public Law 733, 8ist Cong., ch. 903, 2d sess., August 26, 1950; record, pt. I, p. 20, 
* Record, pt. I, p. 33, 
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tive August 1, 1953. It was abolished by Executive Order 10610 of 
May 9, 1955. In accordance with the order, certain of its responsi- 
bilities and functions were transferred to the International Coopera- 
tion Administration, a semiautonomous organization created by the 
order within the Department of State on June 30, 1955.% 

By the Mutual Security Act of 1954,” the Congress directed that 
after June 30, 1955, the President shall exercise the powers conferred 
under title III of the act through the Secretary of State. 

The Congress, in this Mutual Security Act of 1954, set forth in sec- 
tion 531 certain rules for security clearance as follows: 


No citizen or resident of the United States may be em- 
ployed, or if already employed, may be assigned to duties by 
the Director under this act for a period to exceed 3 months 
unless— 

(a) such individual has been investigated as to loyalty 
and security by the Civil Service Commission, or by the 
Federal Bureau of Investigation in the case of specific 

ositions which have been certified by the Director as 
tae of a high degree of importance or sensitivity or in 
case the Civil Service Commission investigation de- 
velops data reflecting that the individual is of question- 
able loyalty, and a report thereon has been made to the 
Director, and until the Director has certified in writing 
(and filed copies thereof with the Senate Committee on 
Foreign Relations and the House Committee on Foreign 
Affairs) that, after full consideration of such report, he 
believes such individual is loyal to the United States, its 
Constitution, and form of government, and is not now 
and has never knowingly been a member of any organi- 
zation advocating contrary views; or 

(b) such individual has been investigated by a 
military intelligence agency and the Secretary of 
Defense has certified in writing that he believes such 
individual is loyal to the United States and filed copies 
thereof with the Senate Committee on Foreign Relations 
and the House Committee on Foreign Affairs. 


This section shall not apply in the case of any officer 
appointed by the President by and with the advice and 
consent of the Senate, nor shall it apply in the case of any 
person already employed under programs covered by this 
act who has been previously investigated in connection with 
such employment. 


Section 525 of the Mutual Security Act of 1954 in referring to the 
Foreign Operations Administration set forth in the last sentence that: 


The President may transfer to any agency or officer of the 
United States, and may modify or abolish, any function, 
office, or employee thereof, and may transfer such personnel, 
property, records, and funds as may be necessary incident 
thereto. 


*§. Rept. 1715, 84th Cong., 2d sess., 1956. 
# Public Law 665, 83d Cong., ch. 937, 2d sess., August 26, 1954. 
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However, in the Mutual Security Act of 1955 ! the Congress saw 
fit to add a provision to the above delegated authority to abolish 
employees, as follows: 


Provided, That such authority conferred by this sentence 
shall be exercised in accordance with applicable laws and 
regulations relating to the Civil Service and Vetera,s’ 
Preference. 


The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program ? 
for the period May 28, 1953, to June 30, 1955, disclosed the following 
numbers for the Foreign Operations Administration: 

1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450_._._____- 188 
2. Number of employees who resigned before determination was completed 


in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450__........---.-_-- 32 


According to the International Cooperation Administration (suc- 
cessor to F. O. A.) none of the 188 separations were brought about 
under the provisions of Executive Order 104502 The Agency ex- 
plained that all separations were brought about pursuant to proce- 
dures of regular Civil Service, ICA Foreign Service, or comparable 
requirements. At least one of the individuals carried on the report 
as terminated was reemployed by FOA following a hearing within 
the agency.‘ 

Of the 188 employees terminated a total of 52 have subsequently 
been employed in other Federal agencies, and of the 32 employees 
that resigned 5 have been reemployed in other agencies. 

A total of 171 of the 188 terminations were cases of persons hired 
prior to January 20, 1953, and 17 thereafter. And, a total of 28 of 
those carried as resigned were hired prior to January 20, 1953, and 
4 thereafter. 

No aliens were included in the above figures, the Deputy Director 
for Management testifying that they do not process any foreign 
employees under Executive Order 10450.° 

As to who determined that the cases contained information falling 
within the purview of section 8 (a) of Executive Order 10450, the 
Deputy Director for Management testified: ° 


That determination has been made by the officers of the 
personnel security branch of our agency. 


GENERAL ACCOUNTING OFFICE 


The General Accounting Office is an agency of the legislative 
branch of the Federal Government. A brief account of the security 
regulations will be found at the conclusion of this review of the 
General Accounting Office. 
The Civil Service Commission’s Fourth Consolidated Report oa 

Agency Operations Under the Federal Employee Security Program ” 

1 Public Law 138, 84th Cong., ch. 301, Ist sess., July 8, 1955. 

2 Record, pt. I, pp. 731-732. 

3 Record, pt. II, p. 1133. 

4 Record, pt. II, p. 1137. 

ë Record, pt. II, p. 1138. 


* Record, pt. II, p. 1137. 
? Record, pt. I, p. 731. 
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for the period May 28, 1953, through June 30, 1955, publicized the 
following statistics covering the General Accounting Office: 
1. Number of employees terminated because of security questions falling 
within the purview of sec, 8 (a) of Executive Order 10450__......-- 8 
2. Number of employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavorable infor- 
mation under sec. 8 (a) of Executive Order 10450 9 


The Comptroller General of the United States § advised that of the 
8 emplovees terminated, 1 was handled after hearing and actually 
terminated pursuant to the order, the other 7 under regular civil- 
service procedures. One of the seven was handled under the Veterans’ 
Preference Act and the other six were “removed under civil-service 
regulation 9.103 during probationary or trial period.’”’ Of these six 
the Comptroller General advised the committee as follows: 


The six employees in the fourth group were persons whose 
assignments to “sensitive’’ positions were contemplated. 
Section 3 (b) of Executive Order 10450 requires a full field 
investigation in each such case. The reports resulting from 
these investigations included unfavorable information of the 
types listed in section 8 (a) of Executive Order 10450. 


One of the eight persons terminated was rehired and was again work- 
ing for the General Accounting Office at the time of the Comptroller 
General’s ® appearance before the subcommittee. In addition 1 of 
the other’s in this group of 8 terminations was employed in another 
Federal agency subsequent to the termination of his employment 
in the General Accounting Office. 

After the above information was received the Comptroller General ! 
advised the subcommittee that the total terminations should have 
been 9, due to an error in reporting to the Civil Service Commission. 
The termination under Executive Order 10450 then actually brings 
the General Accounting Office figure to two. In the latter case the 
employee did not exercise any rights of appeal. Both were classified 
under section 8 (a) (1), suitability. 

Of the 9 resignations, 1 was subsequently employed in another 
agency of the Federal Government. 

And, of the total of 18 employees terminated and resigned, 13 were 
employed prior to January 20, 1953, and 5 thereafter. 

There were two cases of suspension and restoration to duty in the 
General Accounting Office," the average period of suspension being 
2 months and 24 days and the total reimbursement $2,619. 

As of June 30, 1953, the General Accounting Office * had 1,300 posi- 
tions classified as sensitive, whereas on June 30, 1955, the number of 
sensitive positions had risen to 1,921. 

When the Comptroller General ° appeared before the subcommittee 
his attention was called to the fact that one of the individuals reported 
to the Civil Service Commission on form 77 as having been ‘“termin- 
ated because of security questions falling within the purview of sec- 
tion 8 (a) of Executive Order 10450” had been reemployed by the 
General Accounting Office in a lower grade. In this particular case 


8 Record, pt. II, p. 1073. 

§ Record, pt. II, pp, 1074-1075. 
1 Record, pt. II, p. 1074. 

i Record, pt. II, p. 1114. 

1? Record, pt. I, p. 967. 

13 Record, pt. II, p. 1075. 
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‘no appeal was involved.” The following questions were asked by 
Counsel and answered by Mr. Campbell: 


Q. You reported this on your form 77 to the Civil Service 
Commission but it does not reduce the number listed on their 
final reports. Do you know of any procedure to reduce these 

cases when you reinstate them? 

A. No. There is no way that we can do that if we follow 
the form that was submitted. 

Q. Then it is the form that is at fault? 

A. If there is a fault; yes. 

Q. Wouldn’t you say it was a fault to carry a person as 
having been discharged for security reasons who is now work- 
ing in the agency? 

A. I would say so; yes. 


As to the disposition of the security files on individuals the Comp- 
troller General ** stated: 


The security file, I might preface that by saying that our 
security investigations or full field investigations are done by 
the Civil Service Commission for us on a reimbursable basis. 
The reports that are submitted are the property of the 
Investigation Division of the Civil Service Commission and 
when the report is submitted they remain in our possession 
as long as the employee is employed. When the employee 
leaves our employment the file is returned to the Civil Service 
Commission, Investigation Division. 


The Assistant Comptroller General © was questioned about the 
transmittal of such security files direct to another agency or through 
the Civil Service Commission. He stated: 


As we understand it, our file, our security file, must be 
returned to the Commission. In other words, the file is not 
transmitted from agency to agency. If it is the civil-service 
investigative file, it goes back to the Commission as being 
their property. I assume they, in turn, upon request, or 
whatever develops, will turn it over to the new agency. 


The Director of Personnel for the General Accounting Office 
stated that as to derogatory information under Executive Order 10450: 
There is a reference in the personnel file indicating that 
the case was handled under 10450. 
Asked if this would be true of a resignation case, the Director 


replied: 


That would be true of any case in which we had a full field 
investigation which disclosed questionable information upon 
which basis an adverse action was taken by our office. 


The Director stated that such personnel files had a notation such 
as “10450” or “pending investigation” or some such reference, adding: 


_ We don’t mention anything about derogatory information 
in the personnel file. The security folders are kept separate 
and distinct from the personnel files. 

14 Record, pt. IT, p. 1075. 


18 Record, pt. II, p. 1076. 
16 Record, pt. Il, pp. 1076-1077. 
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Elaborating on this separation, the Director stated: 


There is no reference whatever made in any personnel 
record in the General Accounting Office that there is in 
existence anywhere, remotely, anything specifying the de- 
rogatory information. There is a reference, however, in each 
personnel folder for each case we process under Executive 
Order 10450 regardless of how it is disposed of, that it was 
processed under Excutive Order 10450. 

The reason for that is that only a very small number of 
people in the Genera] Accounting Office are permitted to see 
a security file. The personnel folders are handled by a num- 
ber of people, as they pass through various hands. So we 
don’t wish to make any disclosure, but merely to identify it 
was processed as a 10450 case. The file discloses that an em- 
ployee has met the security requirements of Executive Order 
10450. If the issue of security is involved in a case when an 
employee leaves the Office, appropriate reference is made in 
his file, without identifying the nature of the derogatory in- 
formation to Executive Order No. 10450. This reference 
should be sufficient to invite an investigation by anyone who 
is considering employing the person concerned. 


The General Accounting Office Civilian Personnel Security Regula- 
tions, Comptroller General’s Order No. 3.13 issued pursuant to Public 
Law 733 and Executive Order No. 10450 was dated June 29, 1953. 
This order has been amended twice and does not follow the pattern 
of the Justice Department Sample Security Regulations. 

Sensitive position is defined and covered by the Comptroller 
General’s Order No. 3.12. 

Paragraph 8 authorizes the Personnel Security Officer, should he 
deem it necessary, to form an ad hoc committee for the purpose of 
assisting him in the consideration of information received concerning 
an employee. 

The employee is not sent a copy of the Security Hearing Board’s 
decision, however the original security regulations dated June 29, 
1953, did provide that the employee be sent a copy of the decision of 
the Security Hearing Board. 

There is a weak spot in the order, namely, what is done concerning 


the employee who is placed in a position other than his regular position 
from which he is removed, for security reasons. 


GENERAL SERVICES ADMINISTRATION 


The General Services Administration was established in 1949.” 
The Administration was not included by the Congress in Public Law 
No. 733 ! as an agency having “absolute discretion” to suspend em- 
ployees without pay when deemed necessary in the interest of national 
security. 

General Services Administration is one of the agencies given au- 
thority under Executive Order 10501" to originally classify informa- 
tion or material as Top Secret, Secret, or Confidential, and to delegate 
such authority to responsible officers or employees. 

1 Public Law 152, 81st Cong., July 1, 1949, the “Federal Property and Administrative Services Act,” 


amended by Public Law 754, Sist Cong., September 12, 1950, the “Records of Management Act.” 


18 Public ie. 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 
% Record, pt. I, p. 33. 
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As of June 30, 1955, the General Services Administration * had 
576 positions classified as sensitive compared to 198 such sensitive 
positions 2 years previous. 

A comment on the security regulations will be found at the end of 
this review of the General Services Administration. 

Before a subcommittee of the House Appropriations Committee # 
early in 1954, the Director of Compliance for the General Services 
Administration testified as to terminations and resignations under 
Executive Order 10450: 


There have been a total of 168 individuals who have either 
left the agency or been terminated under circumstances 
which involved a security consideration such as is listed in 
the Executive order. 


Of these the Director of Compliance stated that 10 individuals were 
dismissed because there was an issue of disloyalty in their cases or an 
issue of subversion, but none were members of the Communist Party. 
Of the others he said: 


Those who were not terminated either voluntarily resigned 
or died or were caught in a reduction in force, or something 
of that nature. 


Asked to explain the inclusion of “reduction in force” terminations 
which the questioner said he believed were not within the purview of 
the order, the Director stated: 


You may have an individual who is being investigated 
under the Executive order, and some disloyalty information 
comesup. Through an entirely different operation, a person- 
nel action, that individual may be off the payroll because of a 
reduction in force before any positive security action can be 
taken other than the imposition of a security restriction. 


The Director further stated that information concerning each of 
the separations is given to the Civil Service Commission for their 
master file. 

In explanation of the large number of dismissals in an agency with 
slightly over 27,000 employees the officials of the Administration stated 
that it was because of the type of employment of some of the persons 
in more or less menial jobs, the Director of Compliance explaining: 


We have a lot of char people in the public buildings service, 
laboring force. It is very difficult for the personnel offices to 
recruit people to do this work with the rates of pay that they 
have. <A large number of those people have arrest records. 
We will say that in any one quarter we have 100 individuals 
coming into the security operation and going out. We 
process that many per quarter, individuals who are either 
drunks, narcotic users, addicts. 


Asked if he was counting traffic violations in that total the Director 
said “No,” but added the following: 


Arson, assault, burglary, crimes against the family and 
children, aggravated disorderly conduct, embezzlement, falsi- 


2 Record, pt. IT, p. 


1109. 
3 Hearing, February 24, 1954, subcommittee, House Appropriations Committee, 83d Cong., 2d sess. 
Genera |Services Administration, pt. 2, p. 1645. 
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fication of Government documents, forgery, gambling, homi- 
cide, larceny, narcotic offenders, robbery, sexual perversion. 


On July 30, 1954, the Administrator of the General Services Admin- 
istration advised the chairman of the committee that as of that time 
no occupant of a sensitive position has been removed for cause either 
under the provisions of Executive Order 10450 or under routine 


personnel procedures. As to the handling of security matters at that 
time, he advised: 


(a) The security officer first evaluates the derogatory 
information and determines whether it warrants immediate 
action. If it does, the security officer instructs that the 
employee shall not be assigned to any duties requiring 
access to classified information or security areas. The posi- 
tion occupied by the individual is considered in relation to 
national security. If the relationship is significant and 
the individual cannot be reassigned to other duties, action 
to suspend or separate the employee under Executive Order 
10450 is initiated by the security officer. 

(b) If the case does not warrant action under Executive 
Order 10450, the information is reported to the personnel 
officer for administrative action. 

(c) Prior to the issuance of Executive Order 10450, this 
agency did not have the authority to suspend and terminate 
an employee when such action was thought necessary in the 
best interests of national security. 


From May 28, 1953, to June 30, 1955, a total of 24 employees in the 
Administration ” were suspended and later restored to duty. The 
average period of suspension was 4 months and 14 days and the total 
reimbursement $27,579.39. One employee earned more on the out- 
side during the suspended period so that he received no reimburse- 
ment for his period of suspension. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program * 
for the period May 28, 1953, through June 30, 1955, disclosed the 
following numbers for the General Services Administration: 

1, Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 — 174 
2. Number of employees who resigned before determination was completed 
in cases where the file was Known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 Taia ei 92 

Of the 174 terminations listed above 6 were terminated pursuant 
to the procedures prescribed in Executive Order 10450 and 168 pur- 
suant to regular civil-service procedures.” And 4 of the cases fell 
under section 8 (a) (5) and the other 2 under the suitability pro- 
visions in section 8 (a) (1). All 6 of those terminated pursuant to 
the order were originally employed prior to January 20, 1953. None 
were in sensitive positions. 

The General Services Administration was unable to locate the data 
on nine of the cases of persons carried as terminated. So that of the 


2 Record, pt. IT, p. 1114. 
% Record, pt. I, pp. 731-732. 
* Record, pt. II, p. 1215. 
25 Record, pt. II, p. 1216. 
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168 cases of terminations pursuant to regular civil-service procedures ‘ 
reports were available on only 159 cases.” 
rati None of the persons terminated worked in sensitive positions. A 
time total of 61 persons were hired prior to January 20, 1953, and 99 
— thereafter. One hundred and four of the one hundred and fifty-nine 
“tine : persons worked less than a year. One person was reemployed by the 
that : General Services Administration and four others subsequently worked 
| in other Federal agencies. In addition the files on 11 additional 
cases had been called for from the Federal records center indicating the 
possibility of reemployment. 

As in the case of terminations, the Administration was unable to 
locate all the cases carried on the list as having resigned. Thirteen 
cases are unaccounted for, leaving the record to show the data on 
only 79 of the 92 resignations.” None worked in sensitive positions. 
Thirty-seven of the seventy-nine persons resigning were hired prior to 
January 20, 1953, and 42 thereafter. The General Services Adminis- 
tration reemployed 2 of the 79 persons and another 9 persons were 
subsequently employed in Federal service, for a total of 11 reemploy- 
ments. In addition 8 of the 79 files had been sent to other Federal 
agencies by the Federal record center indicating the possibility of 
reemployment by the Government. 

The General Services Administration Civilian Personnel Security 
Regulations, Administrative Order No. 152, issued pursuant to Public 
Law 733 and Executive Order No. 10450, was dated November 19, 
1953. This order has been amended and revised twice and does not 

follow the pattern of the Justice Department sample security 
in the regulations. 
The Sensitive position is defined and also covered in the investigation 
> total paragraph. i ; A 
b out- l Paragraph 8 (c) provides for action by the personnel division if an 
urso- i investigative report is found to contain information raising a question 
: as to suitability of the applicant or employee and no security issue 
rt on i is involved. ' Fer it 
rem? i Paragraph 10 (d) (1) provides for only a 5-day period of time in 
vd the which the employee must notify the Administrator if he desires a 
, hearing before a security hearing board. 

Paragraph 12 (m) provides that one copy of the decision of the 

Security Hearing Board shall be sent to the employee. 


92 GOVERNMENT PRINTING OFFICE 


cins Though an agency of the legislative branch of the Government, 
8 pur- the Government Printing Office operates under Executive Order 
es fell 10450. The regulations issued by the Public Printer as Administra- 
y pro- tive Order No. 90 were promulgated with the following opening 
ant to paragraph: 


None Pursuant to the authority contained in the act of August 

26, 1950, 64 Stat. 476, and Executive Order No. 10450 of 

1e data on 27, 1953, I hereby prescribe the following regulations 
re 


of the ating to the security program of the Government Printing 
Office. 
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The regulations in Administrative Order No. 90 dated May 28, 
1953, follow very closely the sample regulations issued by the De- 
artment of Justice, but do not provide for a copy of security hearing 
boant ’s decision to be given to the employee. Further comment on 
the regulations appears at the end of this review of the Government 
Printing Office. 
The Joint Committee on Printing of the Congress on June 7, 1954 
adopted the following resolution: * 


Whereas the statute and Executive order on which the 
Government Printing Office security regulations are based 
are specifically applicable only to the executive branch of 
the Government; and 

Whereas the Government Printing Office is a part of the 
legislative branch of the Government; and 

“Whereas security as it affects the Government Printing 
Office is an extremely important policy consideration; and 

Whereas the Joint Committee on Printing is responsible, in 
accordance with statutory authority as provided in title 44, 
United States Code, for prescribing such policies; and 

Whereas the provisions of a security program for the Gov- 
ernment Printing Office require the approval of the Joint 
Committee on Printing, in order to be valid: Now, therefore 
be it 

Resolved, That the Joint Committee on Printing hereby 
approves the application of the provisions of the act of August 
26, 1950 (64 Stat. 476) and Executive Order 10450 of April 
27, 1953, to the Government Printing Office, contingent on 
the application of the following additional provisions: 

(1) The Public Printer not later than 15 days after the 
security hearing board’s decision, shall provide a copy of 
that decision, together with a copy of his own decision; to 
the Joint Committee on Printing. 

(2) Where the decisions of the Public Printer and the 
security hearing board are not in accord, no final action shall 
be taken without prior approval of the Joint Committee on 
Printing. 

iy provisions set forth herein shall be effective immedi- 
ately. 


While the Government Printing Office * had no positions classified 
as sensitive on June 30, 1953, by June 30, 1955, it had classified 757 
positions as sensitive. 

Mr. Frederick W. Baumann, Jr., ® acting security officer, Govern- 
ment Printing Office, appeared before the committee and was asked 
whether the conditions placed upon the Government Printing Office 
by the Joint Committee on Printing of the Congress had been com- 
plied with and he replied: 


I don’t believe that they are, sir. 


Since Mr. Edward R. Dixon™ had testified as to his suspension 
and subsequent dismissal from the Government Printing Office, a 
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subpena duces tecum was served upon Mr. Baumann ® calling for 
submission to the committee for its study: 


All files, correspondence, documents, records, etc., in your 
ossession or the — of the Government Printing 
ffice relating to Mr. Edward Roy Dixon. 


Mr. Baumann refused to deliver the files requested. Mr. Bau- 
mann * was asked if he was prepared to give any statement as to the 
allegations made by Mr. Dixon, and he replied: 


Sir, in our compliance with the security program under 
10450 and Public Law 733, we have to consider that all files 
of security nature are confidential and we haven’t given that 
information out to anyone, sir, and I will have to decline 
here to give that information. 


Mr. Baumann was then asked if the action of the Government 
Printing Office deprived Mr. Dixon of his rights under civil service, 
veterans’ preference, etc., and he replied: 


That, sir, I think is getting into the file again. If we 
start opening the file, why, that would be part of it. I 
couldn’t honestly answer whether he had been deprived of 
it or not. 


During the period May 28, 1953, to June 30, 1955 “ the Govern- 
ment Printing Office suspended 10 employees that were subsequently 
reinstated, at a cost of $8,880 to the Government. The average period 
of suspension was 2 months and 19 days, a far better average than for 
most agencies. 

The statistics of the Civil Service Commission, in its Fourth Con- 
solidated Report on Agency Operations Under the Federal Employees 
Security Program * for the period May 28, 1953, to June 30, 1955, 
disclosed the following as to the Government Printing Office: 

1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 

2. Number of employees who resigned before determination was completed 
in cases where the file was known to contain unfavorable information 
under see. 8 (a) of Executive Order 10450 

Mr. BAuMANN * was asked if he could estimate how many of the 51 
cases of terminations might have been suitability rather than actual 
security questions, to which he replied: 


Well, the great degree of those would come under the 
category of administrative order 90, section 8 (a) (1). That 
is where the majority would come under, sir. I couldn’t 
give you the exact figures and breakdown. 


Then questions were asked and answers given as follows: 


Q. Most of that would be suitability cases; is that right? 
_A. Well, suitability, but, of course, it is covered by Execu- 
tive order, too, sir. 


% Record, pt. I, pp. 899-900, 
% Record, pt. I, p. 904. 
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Q. I understand, but if you didn’t have an Executive order 
they would have still got fired, wouldn’t they? 
A. Some of them. 


Q. I mean in most cases. 
A. Yes, sir. 


Mr. Baumann ” appeared before the subcommittee again on 
December 1, 1955, and submitted additional information relative to 
the 51 terminations and 18 resignations carried on the Civil Service 
report. 

Of the 51 terminations Mr. Baumann advised that 16 were actually 
separated under the provisions of Executive Order 10450 and of this 
16, 5 were veterans. All 16 terminations followed hearings. Eleven 
of the terminations fell under section 8 (a) (1) of Executive Order 
10450 (relating to suitability) and 5 under section 8 (a) (2) through (8). 

The balance of the 51 terminations, namely, 35 persons, were ter- 
minated under regular civil-service procedures. One of the persons 
listed thereon was reinstated to his employment in the Government 
Printing Office, Mr. Baumann * explaining: 


The oceasion in that particular case, I think it was an 
employee that we had received derogatory information on, 
and the fact is that he was processed under suitability, civil- 
service rules and regulations. He appealed his case and 
won the appeal and after he had processed it they told us we 
had to hire him back. 


The Chairman, on cross-examination,” stated: 
} } 


I think he could be left off. He is no longer a security 
risk. 


To which Mr. Baumann replied: 


That is right. This wasn’t a security case. 
handled under suitability. 


Mr. Baumann ® admitted that as to the 18 resignations they did 
not know the charges, but the information was in the folder. 

Of the combined total of 69 persons, covering the 51 terminated 
and the 18 resigned, a total of 6 were restored to the Federal payrolls. 
Only 16 of the 69 positions were classified as sensitive. And, of the 
total of 69, 44 were hired prior to January 20, 1953 and 25 thereafter. 
While the Government. Printing Office “ had no positions classified 
as sensitive on June 30, 1953, it carried a total of 757 sensitive posi- 
tions on June 30, 1955. 

As to the handling of security files of the employees terminated or 
resigned, Mr. Baumann ® said: 


This was 


The security files are kept in the Government Printing 
Office until requested by the Civil Service Commission. 


The Government Printing Office Personnel Security Regulations, 
Administrative Order No. 90, issued pursuant to Public Law 733 and 
Executive Order No. 10450 were dated May 28, 1953. 
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been revised and amended three times and they follow very closely the 
pattern of the Justice Department Sample Security Regulations. 

Section 5 (b) in both Administrative Order No. 90 and the sample 
security regulations refer to the evaluating of allegedly derogatory 
reports. The former includes the entire criteria items, including the 
suitability items which are omitted in the sample security regulations. 

Both security regulations cover sensitive position in the same 
manner. 

The May 28, 1953 Administrative Order No. 90 included the pro- 
vision that a copy of the decision of the Security Hearing Board shall 
be sent to the employee. However this was deleted in the April 7, 
1954 revised Administrative Order No. 90. 

The term, legal officer, is not mentioned in Administrative Order 
No. 90. This omission works a great hardship upon both the em- 
ployee and also the Government Printing Office, especially insofar as 
effectually discharging the obligations of the security system. 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


The Department was not included as one of the sensitive agencies 
with power to suspend employees when Congress enacted Public 
Law No. 733.® Under Executive Order 10501 “ the Secretary is the 
only person authorized to classify information and material. He 
cannot delegate this authority. 

As of June 30, 1955, the Department “ had 1,200 positions classified 
as sensitive compared to 1,000, 2 years previous. 

A comment on the security regulations will be found at the 
conclusion of this review of the Department. 

From May 28, 1953, to June 30, 1955, the Department “ suspended 
7 employees who were later restored to their positions. The average 
period of suspension was 4 months, 18 days and the total reimburse- 
ment to the suspended employees was $10,598.00. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employees Security Program “ 
for the period May 27, 1953, to June 30, 1955, disclosed the following 
numbers for the Department: 


1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 ‘ 

2. Number of employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavorable infor- 
mation under sec. 8 (a) of Executive Order 10450 176 


Of the 60 terminations 17 were processed under Executive Order 
10450 and 43 under regular civil-service procedures.“ One person 
terminated under the order held a sensitive position and one worked 
less than a year. All 17 of those processed under the order are re- 
ported to have come under section 8 (a) 2 through 8. None are 
reported as having been reemployed in Government. Twelve of 
the seventeen terminations under the order were employed by the 
Department prior to January 20, 1953 and five thereafter. 

#@ Public Law 733, 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 

4 Record, pt. I, p. 33. 
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Of the 43 cases of persons terminated pursuant to regular civil- 
service procedures only 8 fell in the category of derogatory information 
under section 8 (a) 2 through 8. The b sears of 35 were cases of a 
suitability nature under section 8 (a) (1).% 

Thirty-three of the forty-three persons thus terminated worked 
less than a year and 12 were hired prior to January 20, 1953, and 31 
thereafter. None worked in sensitive positions. One person was 
subsequently employed in another Federal agency. 

In the category of the 176 resignations only 15 had notice that 
there was derogatory information in their files. Sixty-eight were 
hired prior to January 20, 1953, and 108 thereafter. Two of the 176 
worked in sensitive positions and 107 worked less than a year. Twenty 
of the 176 were subsequently employed in other Federal agencies. 

It was a case arising in the Department of Health, Education, and 
Welfare that the United States Supreme Court held that the standard 
prescribed by the Executive order and applied by the Secretary is not 
in conformity with the act. 

The Department of Health, Education, and Welfare Civilian Per- 
sonnel Security Regulations, issued pursuant to Public Law 733 and 
Executive Order No. 10450 were dated September 24, 1953. Interim 
instructions were issued subsequent to the effective date of Executive 
Order No. 10450 and the date of the original personnel security regu- 
lations, September 24, 1953. The original regulations have been 
amended and revised six times. They follow closely the Justice De- 
partment Sample Security Regulations, pattern. 

Sensitive position is defined in section 1 (b) and also covered under 
the Security Investigations Section 4. Section 2. Policy includes the 
sentence, “It shall be the policy of this Department that action on 
cases involving personnel holding nonsensitive positions in which the 
relationship of the Government employment to the national security 
is remote shall normally be taken under routine personnel procedures 
if no part of the derogatory information relates to subversion.” 
(See. 3 (b) (2) of these regulations.) This provision is not to be 
found in the Justice Department Sample Security Regulations, but 
it puts in writing that which is usually interpreted from the wording 
of certain parts of the sample regulations. 

Section 5 of the regulations as well as the sample regulations is 
titled, Suspension and Termination, however the section under these 
regulations is couched in different language. The subsection dealing 
with the “factors” to be taken into consideration in making a deter- 
mination of a case in these regulations omits the part in the sample 
regulations which reads, “Pending final determination in cases in 
which ameliorating circ umstances are present, the employee may, 
with the approval of the personnel security officer, be transferred 
temporarily to a position in which the interests of the national security 

cannot be adversely affected by the employee.” 

The employee is not sent a copy of the decision of the Security 
Hearing Board. 


Hovusine AND Homes Finance AGENCY 


The Housing and Home Finance Agency was established by 
Reorganization Plan No. 3 of 1947, effective July 27, 1947. 





%® Record, pt. II, p. 1223. 
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This Agency was not included as one of the sensitive agencies 
with power to suspend employees when Congress enacted Public Law 
No. 733. The Agency has no power to classify information or 
material since Executive Order 10501 * specifically eliminated any 
such authority because it was an agency having no direct responsibility 
for national defense. 

None of the positions in this Agency were classified as sensitive as 
of June 30, 1955. 

According to the Administrator * the data submitted relative to 
terminations and resignations under Executive Order 10450 includes: 


* * * the entire Housing and Home Finance Agency 
which includes the Office of the Administrator (servicing 
the Community Facilities Administration, the Urban 
Renewal Administration, and the Federal National Mortgage 
Association), the Home Loan Bank Board, an independent 
agency since August 11, 1955, the Federal Housing Ad- 
ministration, and the Public Housing Administration. 


From May 28, 1953, to June 30, 1955, the agency ® handled 11 
suspension cases in which employees were later restored to their 
positions. The average length of suspension was 4 months and 2 days 
and the total reimbursement to the 11 employees amounted to 
$27,490. 

The Administrator of the Housing and Home Finance Agency, 
Hon. Albert M. Cole * appeared before the subcommittee and pre- 
sented certain information as to the handling of security files. As to 
the cases terminated pursuant to Executive Order 10450, Mr. Cole 
stated that: 


We send the investigative reports back to the Civil Service 
Commission after we have used them for our purposes. 


He stated that the only cases thus “flagged” were those actually 
terminated pursuant to the order and that there was no “flagging” 
on cases of persons terminated under civil-service procedures or who 
resigned. 

The Fourth Consolidated Report on Agency Operations Under the 
Federal Employees Security Program covering the period May 28, 
1953, through June 30, 1955, disclosed the following numbers for the 
Housing and Home Finance Agency: 


1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 i 25 

2. Number of employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavorable 
information under sec. 8 (a) of Executive Order 10450_______________ 45 


Of the total of 25 carried as terminated by the Civil Service Com- 
mission, the Agency® advised that only 7 were terminated pursuant 


8 Public Law 733, 8!st Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
8 Record, pt. I, p. 33. 

4 Record, pt. II, p. 1108. 
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to Executive Order 10450 and the balance of 18 under various civil 
service procedures as follows: 


The Lioyd-La Follette Act of 1912_........-.....-.---.-<-. ial cas ee 10 
Tie: Wena Soe ed 4 
Cabe C Rake 4 


Of the 7 terminated pursuant to the order 4 were employed prior to 
January 20, 1953, and three thereafter. None of the 7 thus terminated 
under the order seem to have been further employed in Federal 
service. 

Of the 18 remaining terminations handled under Civil Service 
procedures 7 were hired prior to January 20, 1953, and 11 thereafter. 
Three of the 18 terminated were later reemployed in other Federal 
employment. 

Of the 45 resignations from the Housing and Home Finance 
Agency ® 34 were hired prior to January 20, 1953, and 11 thereafter. 
Three of the forty-five persons who resigned were subsequently on 
the Federal payroll. 


InpIAN CLaims CoMMISSION 


The Indian Claims Commission was created by Congress in 1946." 
The Commission was not included as one of the sensitive agencies 
with power to suspend employees when Congress enacted Public Law 
No. 733." The Commission has no power to classify information or 
material since Executive Order 10501 © specifically eliminated any 
such authority because it was an agency having no direct responsibility 
for national defense. 

None of the positions with the Commission were declared sensitive 
as of June 30, 1955. 

Reports of the Civil Service Commission disclose no employees 
terminated or resigned under Executive Order 10450 and there is no 
record of any suspensions or hearings by the Commission under the 
order. No testimony was taken from any employee or officer of the 
commission. 


INTERGOVERNMENTAL RELATIONS COMMISSION 


This Commission was established in 1953 © to study among other 
things the role of the Federal Government in relation to the States and 
their political subdivisions. 

No information was received as to the number of sensitive positions, 
if any, in this Commission. Likewise, there is no report of any 
terminations, resignations, hearings or suspensions under Executive 
Order 10450 from the Commission. 


DEPARTMENT OF INTERIOR 


The Interior Department was not included as one of the sensitive 
agencies with power to suspend employees when Congress enacted 


® Record, pt. II, p. 1107. 
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Public Law No. 733. Under Executive Order 10501 © the Secretary 
of the Interior is the only person authorized to classify information 
and material. He cannot delegate this authority. 

On June 30, 1955 the Department of the Interior ® had 3,708 
positions classified as sensitive compared to 2,482 2 years previous. 

A comment on the Interior Department security regulations appears 
at the conclusion of this review. 

The Commissioner of the Bureau of Reclamation, Department of 
the Interior, appearing before a House Appropriations Subcommittee ” 
was asked: 

“Have you discharged any employees, so far, as security risks?” To 
which he replied: 


So far we have not had to actually discharge any. When 
they learn that the Department is ready to prefer charges on 
the basis of information obtained, they have an opportunity 
to resign if they so choose, or stay on and face those charges. 
They have resigned. Those people, however, are told, and 
we are following up to see that the records show that they 
did resign under that pressure. 


The Commissioner was asked: 


There was a person in the Department who resigned last 
March 1, I believe, who was closely associated with a Com- 
munist front organization. This person was located here in 
Washington and was also very close to all of the problems. 
Was that resignation brought about by your investigation? 


To which he replied: 
I am not familiar with that one. 


For the period May 28, 1953, to June 30, 1955, the Department of 
the Interior ® had 10 cases of employees suspended under the order 
and subsequently restored to their former positions. The average 
length of suspension was 4 months and 26 days, and the total reim- 
bursement amounted to $17,577. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employees’ Security Program.” 
for the period May 27, 1953, through June 30, 1955, disclosed the 
following numbers for the Department of the Interior: 

1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 141 
2. Number of employees who resigned before determination was com- 


leted in cases where the file was known to contain unfavorable 
information under sec. 8 (a) of Executive Order 10450 


Ten of the one hundred and forty-one persons terminated were 
actually processed under the terms of the Executive Order and 131 
pursuant to regular civil-service procedures.” All of the 10 fell in the 
classification of derogatory information in section 8 (a) 2 through 8 
and all were employed prior to January 20, 1953.” 


« Public Law 733, 81st Cong., ch. 803, 2d sess., August 26, 1950; Record, pt. I, p. 20. 

* Record, pt. I, p. 33. 

Record, pt. I, p. 968. 

© Hearings, subcommittee, House Appropristions Committee, February 3, 1954, pt. 2 re: Interior De- 
partment appropriations for fiscal 1955, pp. 867-868. 
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The information on 6 of the balance of 131 was incomplete, so that 
the figure on which information is available is 125. Of this 125 a total 
of 23 were hired prior to January 20, 1953, and 102 thereafter. The 
number working less than a year was 100. Nine of the one hundred 
and thirty-one were subsequently employed in other Federal agencies.” 
One was employed in a sensitive position, 

There were 247 resignations but the Department could not account 
at all for a total of 43 and as to another 17 the information was in- 
complete. Of the balance of 187 a total of 97 were employed prior 
to January 20, 1953, and 90 thereafter. Ninety worked less than a 
year. <A total of 24 of the 187 were subsequently employed in other 

ederal agencies.” In addition there were six instances where the 
files on the persons resigned have been called for by other Federal 
agencies indicating possible additional Federal employment. Only 
one worked in a sensitive position. 

The Director of the Division of Security” explained the inability 
to locate the 43 cases as follows: 


You will note that the figure is 204 instead of 247 as re- 
ported during this period. The reason for this discrepancy 
is our inability to definitely identify some of the employees 
who resigned since card records were not made in all cases. 


The Department of Interior Civilian Personnel Security Regula- 
tions, Secretarial Order No. 2738, issued pursuant to Public Law 733 
and Executive Order No. 10450, was dated November 9, 1953. In- 
terim instructions were issued subsequent to the effective date of 
Executive Order No. 10450 and up until this secretarial order No. 
2738 was issued November 9, 1953. This secretarial order No. 2738 
has not been revised or amended, however a revision is being prepared 
at this time. 

This secretarial order does not follow the pattern of the Justice 
Department Sample Security Regulations in any manner except for 
the criteria in the standard section. This section does not include 
the Executive Order No. 10548 which amends section 4 (a) (4), the 
illness item in the suitability items of the criteria standards. 

Sensitive and nonsensitive positions are referred to in a number of 
places throughout the order, especially under the Security Classifica- 
tion of Positions, section 5; Security Investigations, section 6; Clear- 
ance for Nonsensitive Positions, section 10; and Clearance for Sensi- 
tive Positions, section 11. 

The order is in greater detail than will be found by reference to the 
Department of Justice Sample Security Regulations. The Secretary 
of the Interior has apparently found it unnecessary to amend or 
revise the order since its formulation, November 9, 1953. 


INTERNATIONAL BOUNDARY AND WATER COMMISSION 


This Commission was originally created by treaty to handle prob- 
lems on the Rio Grande River between Mexico and the United 
States. 

” Record, pt. II, pp. 1231-1232. 
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As of June 30, 1955, the Commission had 8 positions classified as 
sensitive, whereas none were so classified 2 years previous. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program ™ 
for the period May 28, 1953, to June 30, 1955, publicized the fact 
that one person had been terminated because of security questions 
falling within the purview of section 8 (a) of Executive Order 10450. 

According to the Commissioner ® this person was employed from 
July 16, 1951, to February 10, 1953, on which latter date: 


He was ordered suspended by the United States Civil 
Service Commission. 


The Commissioner also advised that the person was terminated under 
section 8 (a) (2) through (8) of Executive Order 10450. However, 
the form 77 report to the Civil Service Commission covering this case 
discloses that action was taken under Executive Order 10450 without 
a hearing. 


INTERSTATE COMMERCE COMMISSION 


The Commission was not included as one of the sensitive agencies 
with power to suspend employees when Congress enacted Public Law 
No. 733.” The Commission has no power to classify information or 
material since Executive Order 10501 specifically eliminated any 
such authority because it was an agency having no direct responsi- 
bil'tty for national defense. 

As of June 30, 1955, the Commission ” had designated 19 positions 
as sensitive, compared to 11 such sensitive positions 2 years previous. 

Reports of the Civil Service Commission disclose no employees 
terminated or resigned under Executive Order 10450 and there is no 
record of any suspensions or hearings by the Commission under the 
order. No testimony was takea from any employee or member of the 
Commission. 

DEPARTMENT OF JUSTICE 


The Attorney General is one of those listed by the Congress in 
Public Law No. 733 as having “absolute discretion” to suspend 
employees without pay: 


When deemed necessary in the interest of national security. 


Some comments on the Personnel Security Regulations of the De- 
partment of Justice appear at the end of this Agency review. 

The Attorney General is also one of those given authority under 
Executive Order 10501 ® to originally classify information or material 
as Top Secret, Secret, or Confidential, and to delegate such authority 
to responsible officers or employees. 

Designation of sensitive positions in the Department of Justice ® 
was not accomplished until September 30, 1953, at which time a total 
of 4,093 were so classified. On June 30, 1955, the number had 
increased to 4,643. 
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Upon the adoption of Executive Order 10450 ® the President at- 
tached a memorandum stating in part: 


I have arranged that the Attorney General supply to the 
head of each department and agency sample regulations 
designed to establish minimum standards for the imple- 
mentation of the security program under this order. 


In addition to the above duties imposed upon the Attorrey General 


in connection with Executive Order 10450, section 13 of the order 
stated: 


The Attorrey General is requested to render to the heads 
or departments and agencies such advice as may be requisite 
to enable them to establish and maintain an appropriate 
employee-security program. 


In compliance with the above the Attorney General did issue 
“sample security regulations” **, 

Under date of December 20, 1954, the Attorney General wrote a 
letter to the Chairman of the Civil Service Commission, which was 
reproduced and sent to heads of departments and agencies as Civil 
Service Commission Circular No. 782 ® under date of December 29, 
1954. This dealt with the question of whether an employee may 
under certain circumstances be transferred to a nonsensitive position 
pending completion of departmental investigation under the em- 
ployee security program, and before the employee is suspended. 

At the request of the President the Internal Security Division of 
the Department of Justice reviewed the employee security program 
and made certain recommendations for needed improvements based 
upon their study. The Attorney General® wrote the President 
under date of March 4, 1955, embodying his recommendations. 

Testifying before the Committee, Mr. William F. Tompkins,” 
Assistant Attorney General in charge of the Internal Security Division, 


was asked if there had been any other general recommendations and 
he replied: 


There have been no other general recommendations. 


Asked if the Department of Justice approved the regulations drawn 
by the various departments and agencies, he replied: 


Those regulations were submitted to the Department 
of Justice for our comment. In some cases, we would disagree 
with maybe one feature or another of a particular depart- 
ment’s regulations but understand this, that we would give 
our opinion but the final decision as to those regulations was 
up to the particular department. 


Mr. Tompkins also stated in reply to questioning that the Depart- 
ment of Justice has no supervisory function to examine the activities 
of any other agency or department under the security order. He 
indicated that the departments and agencies do come to the Depart- 
ment of Justice for advice only, adding: 


® Record, pt. I, pp. 27-31. 

* Record, pt. II pp. 1369-1375. 
% Record, pt. I, p. 885. 

% Record, pt. I, pp. 56-58. 

® Record, pt. I, pp. 882-897. 
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As you know, the spirit of Public Law 733 is that the 
individual agency heads have the complete responsibility 
and authority. 


The committee requested the Department of Justice by letter to 
submit the entire personnel and security files relating to Harvey 
Matusow who had been a Government informer and professional 
witness. The request was made with a view to determine what, if 
any, employees or former employees of the Federal Government have 
had reports or information furnished by Harvey Matusow placed in 
their files. The Deputy Attorney General ® refused saying: 


Although it is the desire of this Department to cooperate 
with your subcommittee to the fullest extent possible, I 
must advise that long-established policy, based on sound 
reasoning, precludes compliance with your instant request. 
Personnel security files and all FBI reports and other investi- 
gative information contained therein are, and have been for 
many years, regarded as confidential material which may not 
be diselosed beyond the executive branch of the Government, 
nor within that branch except where official duties require 
such disclosure. 


A subpena was served upon Mr. Tompkins ® calling for submission 
to the committee of: 


All files, correspondence, documents, records, ete., in your 
possession or the possession of the Department of Justice 
relating to the operation and administration of Executive 
Order 10450, including correspondence or memoranda sent 
or received from the various executive agencies relating to 
the Government loyalty and security program. 


Prior to the return date of the subpena Mr. Tompkins © wrote the 
committee protesting that: 


There are at least 61 file cabinets, of 4 drawers each, which 
would fall within the broad language of the subpena. You 
will appreciate that to determine whether such material is 
covered by your subpena and to determine whether it could 
be produced without causing any harm to the national 
security or to the operation of the security program would 
require careful examination of each item in these file cabinets. 
Manifestly this task would be physically impossible within 
the time specified by your subpena. 


Mr. Tompkins asked to be advised with greater specificity the precise 
type of information which the committee desired, and was advised: 


It is with a view to determining what activities you have 
engaged in with the various Government agencies in review- 
ing the program that the subpena duces tecum was prepared 
and sent to you. It was not intended that any files of 
individual cases be produced pursuant to the subpena. 


However, the only material furnished the Committee by Mr. 
Tompkins consisted of the two letters of December 20, 1954, and 
March 4, 1955, and a list of subversive organizations on the so-called 

® Record, pt. I, pp. 397-398. 


Record, pt. I, p. 884. 
® Record, pt. I, p. 883. 
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Attorney General’s list * indicating the dates each such organization 
was placed on such list. 


Mr. Tompkins ” was asked: 


Has any case been submitted to a grand jury indicting a 
Government employee for holding a Government job while he 
was a Communist? That is, since you have been in office. 


His answer was that there were about a dozen perjury cases or 
false-statement cases. Finally Mr. Tompkins™ was asked the 
question again and the questioner explained: 


I’m talking about violation of the act that states that if you 
draw compensation from the Government and at the same 
time, you are a Communist, you have violated the law. 


To which Mr. Tompkins replied: 
There have never been any prosecutions under that. 
Mr. Tompkins * was asked: 
p 


Is anybody in jail or been in jail on indictment for Com- 
munist activities in the employ of the Government? 


And he replied: 
I can’t recall any. 


Mr. Tompkins did mention that a former Government employee 


had been in jail but was out on bail, and that the Department had 
about 50 cases under consideration, adding: 


There have been cases where, as I have already told the 
committee, the statute of limitations has run, and we are 
unable to prosecute, and there are other cases where we 
wouldn’t want to disclose the informants or the like. 


Although one Joseph Sidney Petersen, Jr., was indicted and is 
now serving time for the theft of Government documents of a classi- 
fied nature in violation of section 793 of title 18, U. S. C., Mr. Tomp- 
kins % contended that: 


The Petersen case did arise as a direct result of 10450. 
— * * J 


_ It arose as a result of 10450 and the subsequent investiga- 
tion developed the espionage case. 


However, Mr. Tompkins stated that the case did not involve Com- 
munist activity. 

In a prepared statement before a subcommittee of the House 
Appropriations Committee * Mr. Tompkins had reported: 


We also have a large number of potential espionage cases 
under investigation and recently concluded the first case 
brought under that portion of the espionage statutes relating 
to communications intelligence. This was the Petersen 


% Record, pt. I, pp. 889-893. 
2 Record, pt. I, p. 894. 
* Record, pt. 1, p. 896. 
* Record, pt. I, p. 897. 
% Record, pt. I, pp. 708-708. 
% Record, pt. I, p. 896. 


” Hearings, subcommittee of the House Appropriations Committee, 84th Cong., 2d sess., March 1, 1955, 
re Department of Justice, p. 282. 
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case involving an employee of the National Security Agency 
whose activities came to light in the course of an investigation 
being conducted under the Federal employees security 
program. 


However, in the broad questioning which followed, the question 
was asked, “Have you prosecuted anybody in the past 2 years?” 
Several cases of prosecutions for false statements were listed but at no 
time did Mr. Tompkins claim that the Petersen case was prosecuted 
pursuant to Executive Order 10450. 

It will be recalled that Attorney General Brownell was reported as 
having made a statement in a speech in Chicago on November 6, 
1953,” that: 


One thousand four hundred and fifty-six persons have 
been ejected from Government service because they were 
found to be security risks * * *. We are going to have no 
more Communist infiltration in Government and we steadily 
are getting rid of those who are security risks. 


On December 7, 1953, Mr. Brownell and several assistants appeared 
before a subcommittee of the House Appropriations Committee * and 
was asked: 


With regard to this matter of 1,456 discharged security 
risks in Government, I think it might be interesting to 
know how many of the 1,456, which is a much talked about 
figure, apply to the Department of Justice. 


Mr. Rogers, Assistant Attorney General said the figure might be 


10 but objected to it’s being placed in the record. A note indicated 
the final figure given in response to the question as follows: 


Norre.—The Department determined later that the cor- 
rect number is 8. 


Mr. Brownell was asked that of the number in the entire Depart- 
ment of Justice, “how many of those were Communists?” to which 
Mr. Brownell replied: 


I know one that was a former Communist. He came up 
to me for review and has since been separated from the 
Department. 


However, on the form 77! filed with the Civil Service Commission 
for the period May 27, 1953, to September 30, 1953, information on 
terminations and resignations disclosed the following: 

Terminations because of security questions falling within the purview of 

of section 8 (a) of Executive Order 10450: (A) Without hearing 23 
Resignations before determination was completed: (A) When file was known 

to contain unfavorable information under section 8 (a) of the order... 58 


The figures on the Department of Justice form 77 report for the 
quarter ending December 31, 1953, showed 30 and 45 respectively. 

So it is apparent that in the first disclosure in the fall of 1953 of the 
1,456 persons ejected from the Government, a total of 81 were from 
the Department of Justice rather than the 8 given to the House Appro- 


* Record, pt. I, p. 701. 


ü —— subcommittee, House Appropriations Committee, 83d Cong., 2d sess., Department of Jus- 
1 Civil Service Commission Standard Form 77, December 1953. 
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priations Committee. By the end of 1953 the total had reached 53 
terminations and 103 resignations; and these were the totals given to 
the Senate Post Office and Civil Service Committee by the Chairman 
of the Civil Service Commission? when he appeared on March 2, 1954. 

Since Attorney General Brownell’s speech of November 6, 1953, has 
been referred to previously it is only fair to note another speech 
which he made early in February of 1954.5 The New York 


Times reportedly c arried the story of Mr. Brownell’s television appear- 
ance in part as follows: 


Herbert Brownell, Jr., said tonight that everything possible 
should be done to make it very clear that not all the 2,200 
Federal workers discharged as security 
munists or espionage agents. 

Any accusation, the Attorney General continued, that 
almost all of them were spies, or were disloyal to the United 
States could not “accurately be made.” 

ok * * * 


risks were Com- 


* 


During the interview, the Attorney General was asked 
about protests that administration officials, and some Mem- 
bers of Congress, were making statements indicating that 
almost all of the 2,200 persons were spies. 

“No such claims can accurately be made,” Mr. Brownell 
replied. 


The Security Officer for the Department of Justice is under the 
supervision of Mr. Tomkins. 

The statistics of the Civil Service Commission, in its Fourth 
Consolidated Report on Agency Operations Under the Federal 
Employees Security Program * for the period May 28, 1953, to June 30, 
1955, disclosed the following as to the Department of Justice: 


1. Number of employees terminated because of security questions falling 


within the purview of sec. 8 (a) of Executive Order 10450. _._- ~~ 59 
2. Number of employees who resigned before determination was comple ted 

in cases where the file was known to contain unfavorable information 

under sec. 8 (a) of Executive Order 10450.. SSG — 130 


Of this total of 59 terminations — ney Ge neral William 
F. Tompkins ê advised the committee one case was processed under 
Executive Order 10450 and the balance of 58 cases processed under 
regular civil-service procedures. He also advised that the criteria 
of both section 8 (a) (1) and 8 (a) (2) through (8) were applicable to the 
one termination under the order. From the records filed with the 
Civil Service Commission it is apparent that this one termination 
case under the order was given a full hearing. No other hearings 
were reported on the balance of 58 terminations and the 130 resigna- 
tions. Four of the fifty-nine were listed as being in sensitive posi- 
tions. 

Twenty-eight of the fifty-nine employees terminated were originally 
employed prior to January 20, 1953, and the balance of 31 thereafter. 

Of the 59 employees terminated, the Department of Justice advises 
that 11 have had employment subsequent to termination in the Justice 
Department. Explaining this ability of terminated employees to be 
2 Record, pt. I, p. 987. 

3 See hearings, subcommittee of House Appropriations Committee, 83d Cong., 2d sess., re “‘Treasury- 
Post Office Departments Appropriations for 1955,’’ pp. 681-682. 


¢ Record, pt. I, pp. 731-732. 
$ Record, pt. IÍ, pp. 1160-1161. 
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—— employed in other Departments of the Federal Govern- 
ment, Mr. Tompkins wrote the Committee: 


As appointment and retention in employment in all cases 
is within the individual authority of each department or 
agency, terminations thus effected, or those made pursuant 
to the act of August 26, 1950 (see see. 7), do not preclude 
employment in other departments and agencies, particularly 
in positions having no direct relation to the national security. 
Subsequent appointments thus equitably and reasonably 
may be made in other departments and agencies. 


A number of the larger agencies of the Government were unable 
to identify some of the persons carried on their reports to the Civil 
Service Commission as having resigned before determination was 
completed in cases where the file was known to contain unfavorable 
information under section 8 (a) of Executive Order 10450. But the 
Department of Justice was the only agency giving the committee a 
complete blank on the subject. Not a single one of the 130 employees 
carried on the civil service reports as having resigned as indicated, 
could be identified by the Department of Justice so as to determine 
dates of employment in the Department and any subsequent employ- 
ment by the Federal Government. 

The Assistant Attorney General in Charge of the Internal Security 
Division, Mr. William F. Tompkins,’ as to these 130 resignations wrote 
the committee: 


Relative to the former employees carried on the Civil 
Service Commission report as “employes who resigned 


before determination was completed where the file was 
known to contain unfavorable information under section 8 (a) 
of Executive Order 10450” you are advised that the Depart- 
ment has not maintained a list specifically identifying such 
former employees in relation to the report to the Civil 
Service Commission. Accordingly, I am unable to comply 
with this specific request. 


For the period May 28, 1953, to June 30, 1955, there were 10 
employees in the Department of Justice * suspended and later re- 
instated. The average period of suspension was 8 months 10 days 
and the total reimbursement to the employees $22,978. 

The Department of Justice Personnel Security Regulations issued 
pursuant to Public Law, 733, and Executive Order No. 10450, were 
dated August 31, 1953. These regulations have been amended or 
revised three times giving effect to Executive Order No. 10491 and 
also No. 10548 which revises a subsection of the section listing the 
criteria, and an amendment authorizing the transfer of an employee, 
in cases in which ameliorating circumstances are present, to a non- 
sensitive position (added to section 7 (F)). 

The Justice Department Personnel Security Regulations do not 
follow the pattern of the Justice Department Sample Regulations, 
in spite of the fact that both regulations were written by the same 
personnel. 

Justice Department Security Regulations provides, section 7 (B) 
upon receipt of any derogatory information relating to any of the 


® Record, pt. IT, p. 1161. 
? Record, pt. II, p. 1117. 
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criteria set forth in section 5 (which includes the suitability items) 
* * * shall make an evaluation. * * * The Sample Security Regula- 
tions specifically relate to the items, ‘‘2 through 8’’—which does not 
include the suitability items. 

Whereas the sample security regulations covers “Suspension and 
Termination” under one section, the Justice Department regulations 
divide these provisions under two sections, namely, sections "8 and 9. 
Section 8 covers the procedure with respect to the employee who is 
not entitled to a hearing and section 9 covers the procedure with 
respect to the employee who is entitled to a hearing. 

Section 11, N provides, ‘““The employee shall not be advised of the 
decision of the Board (Security Hearing Board) or of the dissenting 
opinion of any of its members. ‘This is a most glaring contradiction 
of the provision in the sample security regulations, section 9 (k), 
“One copy of the decision of the Board * * * shall be sent to the 
employee.” 


Sensitive position is defined in section 3 and covered in the Security 
Investigation Section 6. 


DEPARTMENT OF LABOR 


The Department of Labor was not included as one of the sensitive 
agencies with power to suspend employees when Congress enacted 
Public Law No. 733.8 Under Executive Order 10501 ° the Secretary 
of Labor is the only person authorized to classify information and 
material. He cannot delegate this authority. 

On June 30, 1955, there were 678 positions classified as sensitive in 
the Labor Department compared to 548 2 years previous. 

The security regulations of the Department of Labor follow very 
closely the suggested sample of the Department of Justice. 

Before the House Appropriations Subcommittee " Secretary of 
Labor James P. Mitchell stated that from May 28, 1953, the effective 
date of the President’s security order to January 1 1954, two employ- 
ees had been removed whose files contained unfavorable informa- 
tion under the standards set forth in section 8 (a) of the order. During 
this same period he stated that 15 employees regarding whom there 
was some unfavorable information resigned before any determination, 
favorable or otherwise, was made in their cases. These figures are 
exactly in line with the information as to the Department of Labor 
givea on the same day to the Senate Post Office and Civil Service 
Committee * by the Chairman of the Civil Service Commission. 
What is interesting is the comment of Secretary Mitchell as to the 
two employees removed: 


Both of these cases involved falsification of application 
and were handled under the regular civil-service procedure. 


And, as to the period prior to the issuance of Executive Order 10450, 
which became effective May 28, 1953, Secretary Mitchell stated: 


Three employees were removed for falsification of applica- 
tion. Two other employees with questionable records 


* Public Law 733, 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
® Record, pt. I, p —— 


10 Record, pt. La 

n Hearings, Nouns iii on sy rae 83d Cong., 2d sess., Department of Labor appro- 
priation measure for fiscal 1955, held March 2, 1954, p. 29 

1: Record, pt. I, p. 987. 
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resigned before a final determination was made in their 
cases. 


For the period May 28, 1953, to June 30, 1955, the Department of 
Labor ™ suspended and restored to duty 2 employees for an average 
suspension period of 5 months and 4 days. The total reimbursement 
to the 2 employees was $4,203. 

The Fourth Consolidated Report on Agency Operations Under the 
Federal Employees Security Program ™ covering the period May 28, 
1953, through June 30, 1955, disclosed the following numbers for the 
Department of Labor: 

1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 

2. Number of employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavorable in- 
formation under sec, 8 (a) of Executive Order 10450 21 

Information supplied by the Department of Labor § shows that one 
of the employees terminated was actually terminated pursuant to 
Executive Order 10450 and this one under the suitability provisions 
of section 8 (a) (1). One other was terminated under the Lloyd- 
La Follette Act of 1912 and the balance of five were terminated under 
civil-service procedures governing the separation of temporary 
employees. 

The employee terminated for suitability under the order was 
originally employed prior to January 20, 1953. Two of the remaining 
terminated employees were originally employed prior to January 20, 
1953, although one of these had a second term of employment there- 
after. Four of the seven were employed originally after January 20, 
1953. 

Of the 21 persons carried on the Civil Service Commission’s report 
as having resigned 3 later were reemployed in Federal service. All 
21 were origimally employed in the Department of Labor prior to 
January 20, 1953. 

The Personnel Director for the Department of Labor " testified 
that two separate files are kept on employees, namely: 


An investigations and security file as distinct from the file 
of official personnel folders. 


As to disposition of security files he testified: 


The security files on separated employees are returned to 
the United States Civil Service Commission. 


LIBRARY OF CONGRESS 


The Acting Librarian of the Library of Congress described the 
functioning of this arm of the legislative branch of Government under 
the security program to a subcommittee of the House Appropriations 
Committee “ as follows: 


The Library of Congress has voluntarily, with the per- 
mission of the Joint Committee on the Library, invoked the 
procedure of the President’s loyalty program, both that of the 


% Record, pt. II, p. 1117. 

4 Record, pt. I, pp. 731-732. 

18 Record, pt. II, pp. 1129-1133, 

* Record, pt. II, pp. 1129-1133. 

” Hearings, subcommittee, House Appropr ations Committee, 83d Cong., 2d sess., Legislative-Judiciary 
Appropriations for 1955, Library of Congress, p. 313. 
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preceding administration and that of the present adminis- 
tration. Under those procedures, we submit all names of 
appointees for FBI investigation. When the reports come 
in, we give the reports consideration exactly as is given in the 
executive agencies, and the same treatment is given to the 
reports of our loyalty board. 

Under the previous program our reports were audited 
regularly by the Loyalty Review Board, so this provided an 
additional check. 

Under the present program there is no loyalty review 
board, but instead the Attorney General has certain auditing 
functions. He has not yet audited our procedures, and I 


for one not only welcome such an audit but hope one will 
come soon. 


Although the Library of Congress is an agency of the legislative 
branch of the Government, upon the issuance of Executive Order 
10450 the Librarian promptly issued his General Order No. 1531 
(subsequently amended by General Orders 1538, 1564, and 1588) the 
first paragraph of which establishes the program in the library of 
Congress by stating: 


at, 


Executive Order No. 10450, April 27, 1953, prescribes 
security requirements for Government employment. This 
order, like its predecessor order, Executive Order No. 9835, 


will be applied to the Library of C ongress. 


There is no provision made in the regulations for reimbursement 
of an employee who has been reinstated following suspension or 


termination because, as the Librarian of Congress advised the com- 
mittee: 


The Comptroller General has in an opinion (B-122747) 
rendered on March 30, 1955, stated that Public Law 733 does 
not extend authority to the Librarian of Congress to allow 
retroactive reimbursement of this kind. 


The opinion of the Comptroller General mentioned above is printed 
in full in the Record.” It points out that while section 1 of Executive 
Order 10450 purports to apply Public Law No. 733 “To all other 
departments and agencies of the Government,” and that although 
a literal interpretation of the language employ ed in section 3 of 
Public Law 733, viewed separately from the other provisions of the 
law suggests a conclusion that the President may extend such act to 
any agency under any branch of the Government, the Acting Comp- 


troller General expressed serious doubt whether that was the intent 
of the legislators, adding: 


All the officers and agencies of the Government specifi- 
cally enumerated in section 1 of the act are in the executive 
branch of the Government. That fact lends support to the 
view that the term “other departments and agencies of the 
Government” as used in section 3 was intended to apply 
only to other departments and agencies in the executive 
branch of the Government. 

* * * * 





8 Record, pt. I, pp. 902-903. 
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We are of the view that executive authority and control 
over agencies under the legislative branch of the Govern- 
ment never should be implied in the absence of clear, con- 
vincing, and uncontradictory evidence that such was the 
intent of the Congress. Since Publie Law 733 specifically in- 
cludes only officers and agencies in the executive branch of 
the Government, and the legislative history of that law 
raises serious doubt regarding the intent of the legislators, 
we would not be warranted in concluding that the Library 
of Congress is within the scope of that law. C onsequently, 
we must conclude that Public Law 733 does not vest in you 
authority to allow retroactive compensation to emplovees of 
the Library of Congress who are restored to duty following 
suspensions or separations from service for reasons of 
national security. 


Hence, there was no report on suspensions from the Library of 
Congress. 

As of June 30, 1955, the Library of Congress ° had designated 
50 positions as sensitive compared to 40 such sensitive positions 2 
years previous. 

The Statistics of the Civil Service Commission, in its Fourth Con- 
solidated Report on Agency Operations Under the Federal Employees’ 
Security Program ” for the period May 28, 1953, to June 30, 1955, 
discloses no terminations, but resignations are listed as follows: 
Number of employees who resigned before determination was completed in 


cases where the file was known to contain unfavorable information under 
sec. 8 (a) of Executive Order 10450... 


The Librarian of Congress pointed out that: 


Since the Library is in the legislative branch of the Gov- 
ernment it is not subject to civil-service regulations and 
procedures governing appointments and separations. 
Instead, the Librar y has its own policies and regulations on 
these subjec ts. 


He also advised the committee concerning the seven persons carried 
on the Civil Serviee Commission report as having resigned that: 


Of the 7 persons referred to, 2 were separated by termina- 
tion of their temporary appointments, and the remaining 5 
resigned. None of the seven was separated pursuant to 
Executive Order 10450. 


None of the seven separated were given hearings, nor is there any 
record of any suspensions and restorations under the Executive order. 

One of the persons was subsequently employed by another agency of 
the Federal Government and was still employed at the time the report 
was made to the committee. 


NATIONAL ApviscrY CoMMITTEE FOR AERONAUTICS 


The Director of the National Advisory Committee for Aeronautics 
was included by the Congress in Public Law No. 733,7! as one of the 
heads of agency empowered in his “absolute discretion” to suspend 
employees without pay: 

“When deemed necessary in the interest of national security.” 


18 Record, pt. I, p. 968. 
% Record, pt. I. pp. 731-732. 
3 Publie Law 733 8ist Conr.. ch, 803 2d sess.. Angust 26, 1950; record. pt. I, p. 20 
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The Committee is one of the agencies given authority under Execu- 
tive Order 10501 * to originally classify information or material as 


Top Secret, Secret, or Confidential, and to delegate such authority to 
responsible officers or employees. 


The Security Officer of the Agency * 


explained that it was an ex- 
tremely sensitive agency, and that: 


I believe we have approximately 5 percent of our positions 
designated as sensitive although we have had full field in- 


vestigations of somewhere in the neighborhood of a third of 
our employees. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employe ees’ Security Program ** 
for the period May 28, 1953, to June 30, 1955, publicized the following 
statistics covering terminations and resignations from the National 
Advisory Committee for Aeronautics: 


Number of employees termins ated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 


———— 9 
Number of employees who — before determination was comple ted 
in cases where the file was known to contain unfavorable information 

under sec. 8 (a) of Executive Order 10450__...._.-.. 2-2 Lee 47 


Of the 9 persons listed as terminated the Executive Secretary of 
NACA *® advised that: 
Three of the nine persons were terminated under the pro- 
visions of Executive Order 10450. 


Of the balance he advised the Subcommittee: 


One person was terminated under the provisions of the Vet- 
erans’ Preference Act. Four persons were separated during 
their trial or probationary period. It is our opinion that 
dismissals made during a trial or probationary period for 
failure to qualify on a character investigation do not come 
within the scope of any of the authorities cited by you.” 


It then turned out that the number of terminations should have 
been 8 instead of 9, as the Executive Secretary advised: 


During the course of the survey conducted to obtain the 
above information a clerical error was discovered. In the 
case of one former employee action had been initiated to sep- 
arate the employee during his trial or probationary period. 
The employee in question submitted a resignation prior to 
the completion of this action. Through a aa ‘ical error this 
case was reported as a termination rather than a resignation. 


In another case listed in the nine terminations by the Civil Service 
Commission it appears that while the employee was carried as termi- 
nated on March 15, 1954, the facts were that the employee was: 


Restored to duty to correct procedural error in termina- 
tion proceedings. On the same day, employee technically 
reported for duty but resigned immediately. 


% Record, pt. I, p. 33. 

% Record, pt. II, p. 1085. 

*% Record, pt. I, p. 731. 

% Record, pt. II, pp. 1078-1080. 

% The committee request had been to disclose how many of the nine terminations had been separated 
under (a) The Lloyd-La Follette Act of 1912; (b) the Veterans’ Preference Act; and (c) Executive Order 10450. 
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So that on the record this case ‘‘number”’ is carried twice, once 
under terminations and once under resignations.” 

Asked why a case of this type, where the employee was first car- 
ried as terminated under regular civil-service procedures , reinstated 
and then resigned, was carr ied on the report form 77, to the Civil 
Service Commission, the security officer replied: 

Because the instructions of the Civil Service Commission, 
sir, at the time required us to report terminations for reasons 
falling within the scope of the executive order regardless 
of the authority under which they were terminated. 


When asked who made the original determination that the person 
should come under 10450 and not under a normal suitability category, 
the security officer replied: 


Sir, this case neyer was-—there never were any charges, 
proceedings, or action taken under 10450. I made the deci- 
sion that the information in the file was of the type described 
in Executive Order 10450. 


Of the 47 persons who are listed as having resigned from the National 
Advisory Committee for Aeronautics, 5 were subsequently reemployed 
in Government.” 

The Security Officer for the National Advisory Committee for 
Aeronautics *® was very candid and honest in responding to questions 
of the committee counsel. Asked if nearly everyone fired from the 
agency could not be included as security risk under the criteria in 

section 8 (a) of Executive Order 10450, he replied: 


A large number of them could, sir. 


The next question asked if one could make these numbers many times 
higher if the security officer was a mind to, he said: 


You are correct, with a few exceptions. 


The security officer admitted that an ordinary drunk ‘‘might very 
well be” fired whether Executive Order 10450 existed or not. As to 
the case of a drunk he said: 


We would put him down as falling within a certain cate- 
gory. We do not say he is a 10450 case. We say he resigns, 
or in effect say that he has resigned, or was terminated, where 
there was information in the file of the type described in the 
Executive order. 


And, the same thing would be true in the case of a resignation “if 
there was derogatory information of any type” against the person. 
As to the conduct of investigations, the security officer ® stated: 


We do not have an investigative staff, sir. Civil Service 
Commission conducts full field investigations for us. Of 
course the Federal Bureau of Investigation conducts investi- 
gations in certain instances. 


7 Record, pt. II, pp. 1079-1080, cases Nos. 4 and 9, 
28 Record, pt. IL, pp. 1080, 1302. 

% Record, pt. II, p. 1081. 

3 Record, pt. II, p. 1082. 
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Asked what happened to the security files on the people who had 
been terminated or resigned, the security officer said: * 


The files are returned to the Civil Service Commission. 
Perhaps it would be well to make it entirely clear what con- 
stitutes the security file returned to the Civil Service 
Commission. 

The security file that is maintained in our office of course 
includes internal correspondence. That is not returned to 
the Civil Service Commission. The instructions from the 
Civil Service Commission require the return to the Civil 
Service Commission of all investigative reports, all interroga- 
tories, and all hearings, transcript of hearings. 

There : are minor exceptions to that. Actually the instruc- 
tions require the return of the file to the Civil Service Com- 
mission only when it was originally received from or through 
the Civil Service Commission. 


The security officer was further asked if the reports of the Civil 
Service Commission on terminations and resignations, taken from 
the form 77 gave a true picture of the operations of the security pro- 
gram in his agency. He replied: 


It certainly gives an incomplete picture. 
Asked if the picture was on the erroneous side, he said: 
If it is incomplete I would certainly say it is erroneous. 


The National Advisory Committee for Aeronautics * had 5 cases 
of suspension and restoration to duty under the order. The average 
period of suspension was 3 months 3 days and the reimbursement 
amounted to $5,115. It should be noted that two of the suspensions 
were directly under Public Law No. 733, prior to the issuance of Exec- 
utive Order 10450. 

Of the total of 56 terminations and resignations in the agency * 34 
were employed prior to January 20, 1953 and 22 thereafter. 

Five of the eight terminations were after hearing and three without 
hearing. Only one resignation is listed on the form 77 as being from 
a sensitive position and none are listed sensitive for the terminations, 


NATIONAL CAPITAL HOUSING AUTHORITY 


The Authority was not included as one of the sensitive agencies with 
ower to suspend employees when Congress enacted Public Law 733.* 
The Authority has no power to classify information or material since 
Executive Order 10501 * specifically eliminated any such authority 
because it was an agency having no direct responsibility for national 
defense. 
As of June 30, 1955, none of the positions in the Authority were 
classified as sensitive. 
The Civil Service — — Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program * 
3 Record, pt. I, p. 1082-1083. 
#2 Record, pt. IL, p. 1118. 


3 Record, pt. II, p. 1079. 

# Public ‘Law 733, 8ist Cong., ch. 803, 24, August 26, 1950; record, pt. I, p. 20. 
% Record, pt. I, p. 33. 
% Record, pt. I, p. 968. 
7 Record, pt. I, p. 731. 
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for the period May 28, 1953, to June 30, 1955, publicized the following 

statistics for the National Capital Housing Authority: 

Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 

Number of employees who resigned before determination was completed 


in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 


Of the 3 terminations, the Executive Director of the Authority * 
advised that: 1 was terminated under the Veterans’ Preference Act, 
1 by the natural termination of a temporary appointment and 1 sepa- 
tion during trial period. 

Of the total of 7 terminations and resignations, 5 were employed 
prior to January 20, 1953, and 2 thereafter. However, one of the 
persons who resigned, originally employed in 1952 and leaving in 
1953, was subsequently employed by the Authority for several months 
in 1955. None of the others are known to have had subsequent 
Federal employment. 

One of the cases appears twice on the report forms but only once 
in the Civil Service Commission summary. 

The personne! security officer ® for the Authority was asked by what 
authority he included the case of the person separated during a trial 
period, to which he replied: 


_ We include the separation on the list because the informa- 
tion was referred to us by the Civil Service Commission for 
determination under Executive Order 10450. 


He stated further that: 


In their correspondence to us they specifically state that 
this information should be considered under 10450. 


Asked if the Civil Service Commission has a record of all the security 
cases and files such as this the personnel security officer responded: 


That is right. 
And, as to the particular case of the trial period employee he said: 


In this case it is my recollection that there was no full field 
investigation but it was a transmittal of an arrest record, with 
a report of limited investigation from the Civil Service Com- 
mission. 


As to the disposition of the security files on the persons terminated 
or resigned, the personnel security officer said they were sent: 


To the Civil Service Commission, in accordance with their 
procedures in the Federal Personnel Manual. 


There were no formal charges made under Executive Order 10450 
and no suspensions or hearings. 


NATIONAL CAPITAL PLANNING COMMISSION 


Prior to July 29, 1952, this agency was known as the National 
Capital Park and Planning Commission.” 

The Commission was not included as one of the sensitive agencies 
with the power to suspend employees when Congress enacted Public 


% Record, pt. II, p. 1086. 
# Record, pt. II, p. 1088, 
# Public Law 592, $2d Cong. 
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Law No. 733." The Commission has no power to classify information 
or material since Executive Order 10501 * specifically eliminated any 
such authority because it was an agency having no direct responsi- 
bility for national defense. 

No information was received as to the number of sensitive posi- 
tions, if any, in this Commission. Likewise, there is no report, of 
any terminations, resignations, hearings or suspensions under Execu- 
tive Order 10450 from the Commission, 


NATIONAL GALLERY oF ART 


As of June 30, 1955, there were five positions in the National 
Galley of Art * classified as sensitive, compared to two such sensitive 
positions 2 years pr evious. 

Reports of the Civil Service Commission disclose no employees 
terminated or resigned under Executive Order 10450 and there is no 
record of any suspensions or hearings by the National Gallery of Art 
under the order. 


NarionaL LaBorR RELATIONS BOARD 


The National Labor Relations Board was not included as one of the 
sensitive agencies with power to suspend employees when Congress 
enacted Public Law No. 733. The Board has no power to classify 
information or material since Executive Order 10501 specifically 
eliminated any such authority because it was an agency having no 
direct responsibility for national defense. 

As of June 30, 1955, the Board * had 247 positions classified as 
sensitive compar ed to 243 2 years previous. 

During the period May 28, 1953, to June 30, 1955, the Board “’ had 
11 cases of persons suspended and later returned to duty. The aver- 
age period of suspension was 6 months and 14 days, and the total 
reimbursement in salaries to the suspended employees. was $32,508. 

The Fourth Consolidated Report on Agency Operations Under the 
Federal Employees’ Security Program “ covering the period May 28, 
1953, through June 30, 1955, disclosed the following numbers for the 
National Labor Relations Board: 

1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450. _-_.__. 6 
2. Number of employees who resigned before determination was complete od 


in eases where the file was known to contain unfavorable information 
under sec. 8 (a) of Exectuive Order 10450..-_.......-----.-..._-- 17 


The record submitted by the National Labor Relations Board * 
discloses that 3 of the 6 terminated pursuant to Executive Order 10450 
were reinstated. The Chairman of the Board ™ testified: 


They were rehired and are presently employed by the 
agency. 


The Chairman’s attention was pointed out to the fact that on the 
reporting form 77 to the Civil Service Commission under part (c) the 


4 Public Law 733, 8lst Cong., ch. 803, 2d, August 26, 1950: record pt. I, p. 20. 

4 Record, pt. I, p. 33. 

4 Ree`rd, pt. I, p. 968. 

4 Public i. 733, gist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
4i Record, pt. L, p. 

# Record, pt. I, S 968. 

4” Record, pt. Il, p. 1118. 

4 Record, pt. I, pp. 731-732. 

# Record pt. Il, p. 1125. 

® Record, pt. IL, p. 1127 
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Board had reported the rehiring of these three previously terminated 
and was asked if the reporting system were faulty to thus bring about 
a situation where persons listed as terminated pursuant to the order 
had actually been reinstated. ‘The Chairman answered: 


* * * It appears to me that it would tend to be misleading 
inasmuch as 6 people were termi.uated but 3 were reemployed, 
and so under the security program only 3 have actually been 
terminated. 


At a later point the Chairman further explained: 


* * * Those three employees against whom there was 
first an adverse decision, their cases were then reconsidered 
and it was determined by the Board that further employ- 
ment was not inconsistent with national security, and that 
they were therefore put back in the jobs with the agency. 


None of the other 3 persons terminated pursuant to the order, 
and apparently none of the 17 persons who resigned have been re- 
employed by the Federal Government. All of the persons terminated 
and resigned entered upon duty with the Board prior to January 20, 
1953. 


NATIONAL MegpratTion BOARD 


The National Mediation Board was not included as one of the 
sensitive agencies with power to suspend employees when Congress 
enacted Public Law No. 733. The Board has no power to classify 
information or material since Executive Order 10501” specifically 
eliminated any such authority because it was an agency having no 
direct responsibility for national defense. 

As of June 30, 1955, none of the positions in the National Media- 
tion Board * were classified as sensitive. 

Reports of the Civil Service Commission disclose no employees 
terminated or resigned under Executive Order 10450 and there is 
no record of any suspensions or hearings by the Board under the order. 


NATIONAL SCIENCE FOUNDATION 


The act™ creating the National Science Foundation in 1950, as 
amended in 1952," to change the agency designated to investigate 
from the Federal Bureau of Investigation to the Civil Service Com- 
mission, provided: 


No employee of the Foundation shall be permitted to 
have access to information or property with respect to which 
access restrictions have been established under subsection 
(b) (1) or (2) of this section until the Civil Service Com- 
mission shall have made an investigation into the character, 
associations, and loyalty of such individual and shall have 
reported the findings of said investigation to the Foundation, 
and the Foundation shall have determined that permitting 
such individual to have access to such information o? prop- 
erty will not endanger the common defense and security. 


5! Public Law 733, 81st Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20, 
52 Record, pt. I, p. 33. 

53 Record, pt. I, p. 968. 

“Act of May 10, 1950, ch. 171, 42 U. 8. C. 1874 (c). 

Act of April 5, 1952, ch. 159. 
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The Foundation was, for this reason, not mentioned specifically 
in Public Law No. 733% Under Executive Order 10501" the Director 
of the Foundation is the only person authorized to classify infor- 
mation and material. He cannot delegate this authority. 

As of June 30, 1955, the Foundation ® had 306 positions classified 
as sensitive compared to 210 sensitive positions 2 years previous. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employees’ Security Program ® 
for the period May 28, 1953, to June 30, 1955, publicized the fact 
that one employee had resigned from the Foundation before determi- 
nation was completed where the file was known to contain unfavorable 
information under section 8 (a) of Executive Order 10450. 

The Foundation ® was reluctant to furnish the exact dates of 
employment because such disclosure might identify an individual 
from such a small agency, but it did state that the employee who 
resigned was hired in the latter half of 1952 and resigned the latter 
half of 1953. The employee resigned under regular civil-service 
procedures. The Foundation further advised that from the best 
information available the individual has not since been employed 
by the Government. 


NATIONAL Security AGENCY 


The National Security Agency is now under the Department of 
Defense. Cases arising under Public Law 733% and Executive 
Order 10450 are sent to the Security Review Board ® of the Depart- 
ment of Defense. 

Even the regulations governing personnel security from this Agency 
came to the subcommittee marked “Confidential.” 

All positions in the Agency,® both military and civilian, are, and 
always have been, considered extremely sensitive positions. Occu- 
pants of all positions must be cleared in accordance with strict selec- 
tion and investigative requirements promulgated by a higher author- 
ity. These requirements are, in some respects, more restric tive than 
those of Executive Order 10450. Hence, the promulgation of Execu- 
tive Order 10450 added negligible additional expense to the personnel 
security program of this Agency. 

The components of the National Security Agency’s personnel 
security program include: 


(a) An extensive and effective pre-employment screening 
program designed to eliminate those individuals who do not 
meet the selection requirements prior to commitment to hire. 
Denial of employment does not necessarily mean that a per- 
son is an actual or potential security risk, and information 
developed in the pre-employment screening processes is not 
volunteered to other government agencies unless it involves 
admitted subversive or criminal activity. 

(6) A national agency check and background (full field) 
investigation on every employee. 

%& Public Law 733, 81st Cong., ch. 802, 2d sess., Aug. 26, 1950; record, pt. I, p. 20. 
$ Record, pt. I, p. 33. 

% Record, pt. L, p. 968. 

# Record, pt. I, p. 731. 

® Record, pt. ii, p. 1170. 

® Public Law 733, 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 


2 Record, pt. I, p. 33. 
83 Record, pt. L p. 968. 
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(c) A continuing security supervision program to insure 
the continued security reliability of all employees. This in- 
cludes an education program designed to make everyone 
aware of his responsibilities. 


Reports of the Civil Service Commission disclose no employees 
terminated or resigned under Executive Order 10450. 

During the period May 28, 1953, to June 30, 1955, there were 2 
suspensions and restorations in the National Security Agency “ aver- 
aging only 29 days and amounting to only $780 in reimbursements 
to the employees. 


NATIONAL Security TRAINING COMMISSION 


The Commission © was established in 1951. Not being in existence 
when Congress enacted Public Law No. 733 it has no specific 
legislative authority to suspend employees without pay. 

However, the Chairman of the Commission is authorized by Ex- 
ecutive Order 10510 to classify information and material. He 
cannot delegate this authority. 

The Executive Officer advised the subcommittee: 


Inasmuch as this Commission has a very small adminis- 
trative staff, it operates under the security regulations of 
the Selective Service System and under instructions issued 
by that agency in regard to Executive Order 10450 and 
Public Law 733. 


The Civil Service Commission ® likewise reports the statistics, if 
any, from the National Security Training Commission under the 
Selective Service System. 


DEPARTMENT OF THE NAVY 


The Department of the Navy was another of the military estab- 
lishments that was given some protection and authority to deal with 
subversion and disloyalty by title I of the Alien Registration Act of 
1940.® This law made it unlawful for any person with intent to 
interfere with, impair, or influence the loyalty, morale, or discipline 
of the military and naval forces of the United States and in addition 
to other penalties against disloyalty and subversion prohibited a 

erson so convicted from being employed by the Government of the 
Jnited States for a period of 5 years. 

The Navy Department was also included in Public Law 808 in 
1942,” providing authority in the Secretary to summarily dismiss any 
employee: 

Whose immediate removal is in the opinion of the Secre- 


tary concerned warranted by the demands of national 
security. 


The authority thus given in section 3 of Public Law 808 was repealed 
with the enactment of Public Law 733,” since the former was tem- 


% Record, pt. II, p. 1118. 

65 Public Law 51, 82d Cong., June 19, 1951. 

Public Law 733, 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
* Record, pt. I, p. 33 


* Record, pt. I, p. 731. 

Public Law 670, 76th Cong., ch. 439, 3d sess., June 28, 1940, 

7” Public Law 808, 77th Cong., ch. 739, December 17, 1942. 

n Pubiic Law 733, 81st Cong., ch. 803, 2d sess., record, pt. I, p. 20. 
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porary legislation. However, the Secretary of the Navy is specifically 
mentioned in Public Law No. 733 as one of the sensitive agencies with 
powers of suspension. 

The Navy Demextinaell is one of the agencies given authority under 
Executive Order No. 10501” to originally classify information or 
material and the Secretary of the Navy may delegate such authority 
to responsible officers or employees. 

While Executive Order 9835 had been promulgated by the President 
on March 21, 1947, the Navy, along with other military establishments 
had continued to operate under Public Law 808 and made no dis- 
tinction between loyalty and security cases. However, the Secretary 
of the Navy assured the House committee ® which c onsidered the bill 
leading to the adoption of Public Law 733 that on its passage Executive 
Order 9835 would be used in loyalty cases and Public Law 733 for 
security risks. 

The Navy Department, being specifically mentioned in Public 
Law No. 733,” had a security regulation in force and a security pro- 
gram in operation prior to the issuance of Executive Order 10450. 
Comments on the Navy Department’s civilian personnel security 
regulations, NCPI 29," appears at the end of this review of the 
Department. 

Statistics furnished the House committee for the Navy were 
scanty since it was reported that the Navy does not have data on 
cases of those cleared or transferred: 


Since no record is kept of the reports which are either found 
groundless in the first instance or are ignored or cleared at 
the local command levels. 


The figures disclosed as to the Navy for the period from December 
17, 1942, to April 6, 1950: 
Removed i — 2! 


Saranen ann en kokka biha h a ce 51 
PN is rn ees — 7 


As of June 30, 1955, the Navy Department” had 123,673 positions 
classified as sensitive compared to 100,175 such positions on June 30, 
1953. 

Mr. James H. Smith, Jr.,” Assistant Secretary of the Navy for Air, 
appeared before the committee on August 31, 1955, and presented a 
statement. He again appeared before the committee accompanied 
with Mr, Albert H. Pratt,* Assistant Secretary of the Navy (Personnel 
and Reserve Forces) on September 27, 1955, and Mr. Pratt ® appeared 
again on December 2, 1955. 

“Mr. Smith assured the committee that the Navy Department shared 
the committee’s interest in bringing about improvements in the 
security program, adding: 


In keeping with this principle the administration of the 
program has been revised from time to time as experience has 
indicated a need for improvement and this process will, of 
course, be continued. 


7 Record, pt. I, p. 33. 

78 See hearings, ‘House Committee on Post Office and Civil Serv ice, March 1950, on H. R. 7439, 
% Record, pt. i, p. 20. 

75 Record, pt. E pp. 768-848. 

% Record, pt. II, pp. 1109, 1119, 1268, 

7 Record, pt. I, pp. 616-621. 

78 Record, pt. I, pp. 756-850, 

7 Record, pt. Il, pp. 1266-1283. 
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In describing the evolution of the program from its inception on 
May 28, 1953, Mr. Smith stated: 


At the outset may it be said that nothing can be more true 
than the statement, which has been made by a number of the 
witnesses which have appeared before you, that no system of 
laws or regulations designed to govern the conduct of any 
people with each other or with their Government is without its 
imperfections, and no such contention will be made regarding 
the Navy’s program. I do, however, desire to point out that 
every effort has been made to take timely action to anticipate 
the defects in the system and to correct them where possible, 
and our efforts in this respect have been most gratifying in 
the concrete improvements which have been accomplished. 
The refinements with which [ shall acquaint you stem from 
experience gained from individual cases, recommendations of 
the Attorney General, and studies of court cases involving 
dismissals under Public Law 733, 81st Congress, and Exec- 
utive Order 10450 and amendments thereto. 


The regulations of the Navy Department to carry out Executive 
Order 10450 are contained in instruction 29 of the Navy Civilian 
Personnel Instructions, commonly termed NCPI 29, and, as amended 
September 13, 1955, are found in full in the committee record.” 

Mr. Smith pointed out that numerous revisions had been made in 
the Navy Department regulations after the original promulgation 
under Executive Order 10450 on November 9, 1953, and that close 
liaison was kept with the Attorney General’s Office and that many 


of the changes were based upon the pxtorney General’s recommenda- 
1 


tions. However, Mr. Smith stated that the sample regulations of 
the Attorney General were in the nature of guidelines and as such 
not binding upon the departments of the Government, adding that 
while such sample regulations were apparently appropriate for smaller 
and more centralized departments they are not readily adaptable to 
the Navy Department which is very large and decentralized. 

Congress by act of August 3, 1954, authorized the creation of two 
additional Assistant Secretaries of the Navy. One of these offices 
was designated Assistant Secretary of the Navy (Personnel and Re- 
serve Forces) and Mr. Albert Pratt, who also appeared before the 
B IN, assigned the new title. Of this new position, Mr. Smith * 
stated: 


This new Assistant Secretary has been assigned as one of 
his principal duties the supervision of the security program 
previously exercised by the Assistant Secretary of the Navy 
(Air) as one of several duties. This important step has been 
taken because of the need in security proceedings for full- 
time personal attention at the secretarial level. As a result, 
the security regulations now place added emphasis upon the 
exercise of secretarial discretion during various stages in 
security proceedings. Through this organizational improve- 
ment the Assistant Secretary of the Navy (Personnel and 
Reserve Forces) has been able to give close attention to the 
security program as a whole, and to each individual case. 


* Record, pt. I, pp. 768-848, 
*t Record, pt. I, p. 621. 
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A review of the Navy Department regulations discloses a very 
careful effort to provide for almost every possible contingency. But 
it is quite obvious that many sections are pure window-dressing to 
inlicate a greater consideration for the employee than is actually 


practiced. For example, the Navy regulations,” NCPI 29.4-8 
provides: 


Upon approval of the commanding officer, an employee 
holding a sensitive position may be ‘Teassigned or detailed 
temporarily, pending completion of investigation or pending 
a determination that his suspension under Exec sutive Order 
10450 is required, to a nonsensitive position in which the 
interests of the national security cannot be adversely affected 
by the employee, provided that ameliorating circumstances 
are present and the derogatory information ‘disclosed is not 
of the character set forth in subdivisions 2 through 8 of sub- 
section (a) of section 8 of Executive Order 10450 (NCPI 
29.7—Enclosure (1)). Commands will advise the Secretary 
of the Navy (OIR Code 110) by letter of the circumstances 
surrounding each temporary assignment or detail made in 
accordance with the foregoing instructions. This informa- 
tion, when received in the Department, will be reviewed to 
insure that the temporary reassignment or detail is clearly 
consistent with the interests of the national security. 


The above was incorporated in the regulations on February 8, 1955* 
Seven and one-half months later, on September 27, 1955, Mr. Smith °. 
was questioned before the committee about this section of the Navy 
regulations, As to this procedure for placing employees in less 
sensitive positions in order to avoid suspension, he said: 


No cases where this practice has been followed have been 
made a matter of record with the Department during the few 
months during which this procedure has been effective. 


It should be pointed out that in his statement before the committee 
on August 31, 1955," a month earlier, in a prepared statement sub- 
mitted to the committee, Mr. Smith, after describing the adoption of 
this section, said: 


This is vitally important to prevent undue hardship on the 
employee in cases where the evidence at hand does not justify 
suspension but does require further investigation and im- 
mediate action to avoid possible compromise of classified 
information. ‘The transfer to a nonsensitive position protects 
the Government at once, and at the same time permits full 
development of the facts in the case before the action of 
suspension is taken. Under this plan, in many cases the 
placing of the stigma of security risk upon an employee will 
be avoided. 


However, 1 month later, upon cross-examination, and after ad- 


mitting that there had been no cases where this practice was followed, 
Mr. Smith: * said : 


8 Record, pt. I, p- —* 

& Record, pt. I, p. 

“ Record, pt. I, p. 619 

# Record, pt. I, pp. 758-759. 
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I feel that cases where the procedure authorized may be 
used appropriately are not encountered frequently. I 
suppose the controlling reason for our lack of experience with 
this procedure is that our present preaudit of charges in the 
Navy Department prior to the suspension of an employee 
has largely eliminated the type of case where it could be 
appropriately used. 


Section 9 (k) of the Attorney General’s sample security regulations * 
provided: 


One copy of the decision of the board, together with the 
complete record of the case, including investigative reports, 
shall be sent to the head of the department and one copy 
shall be sent to the employee. 


While this, in itself, presents an ambiguity as to whether the em~ 
ployee is entitled to both the complete record and the decision, it 
does at least provide for serving the employee with a copy of the 
hearing board’s decision. However, the last part of the Navy’s 
NCPI 29.2~—9f (4) provides,” 


Under no circumstances will a copy of the Security Hearing 
Board’s decision or memorandum of reasons therefor be made 
available to the employee, his counsel, or his representative. 


This was undoubtedly adopted after the Chasanow case had been 
so widely publicized and has the effect of preventing publicity on 
future cases. In explanation of this provision Mr. Smith ® said: 


In reviewing a number of cases it was found desirable to 
make more definite provision to insure against the premature 
disclosure to a suspended employee of the findings of the 
Security Hearing Board in his case. It was felt that he 
should not be lulled into the false belief that no unfavorable 
recommendation had been made concerning him in view of 
the fact that the head of his activity or the Security Review 
Board may thereafter find it necessary to make an adverse 
recommendation. An amendment was made, therefore, in 
this change which prohibits the Security Hearing Board 
(NCPI 29.2-—9f (4) or the head of an activity (NCPI 29.4-14¢ 
(9) from furnishing the employee, his counsel, or representa- 
tive with a copy of the Security Hearing Board’s decision. 


Even the most generous appraisal of such a proceeding would con- 
clude that it is on the order of the old Star Chamber. 

The Statistics of the Civil Service Commission in its Fourth Con- 
solidated Report on Agency Operations Under the Federal Employees’ 
Security Program ® for the period May 28, 1953, to June 30, 1955, 
disclosed the following as to the Department of the Navy: 


1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 727 
2. Number of employees who resigned before determination was com- 
leted in cases where the file was known to contain unfavorable 
information under sec. 8 (a) of Executive Order 10450 


% Record, pt. I, p. 758. 
® Record, pt. I, p. 784. 
Record, pt. I, p. 618. 
* Record, pt. I, pp. 731-732. 
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While a more detailed breakdown of the above figures will be 
covered later on, at this point it is sufficient to point out a sentence 
from a letter dated October 21, 1955, from Mr. Albert Pratt ® dealing 
with the first category above, the 727 employees terminated, according 
to me Civil Service Commission, because of security questions, which 
reads: 


Of the total number of 727 terminations, 41 were processed 
under Executive Order 10450, and the balance was accom- 
plished through Civil Service Rules and Regulations. 


It will be noted that from May 28, 1953, to June 30, 1955, a total 
of 41 persons had their services with the Navy terminated under 
Executive Order 10450. Yet, on December 7, 1953, a trifle over 6 
months after the order became effective, the Office of Public Relations 
of the Department of Defense, issued for immediate release to the 
press No. 1155-53, headed ‘‘Navy Separates 192 Under Security 
Order,” and the opening paragraph contains the following flat 
statement: 


Separation of 192 personnel against whom a security ques- 
tion existed was announced today by the Navy. All were sep- 
arated under provisions of Executive Order 10450 during 
its first 4 months in force. 


And it should be noted that of the 41 cases definitely classified as 
terminated pursuant to Executive Order 10450, out of the 727 carried 
on the Civil Service Commission list, 5 were suitability cases under 
section 8 (a) (1) of the order and the balance of 36 in the category 
of section 8 (a) (2) through (8).” 

During the period May 28, 1953, to June 30, 1955, the Navy 
Department ” had 49 cases of employees suspended and later restored 
to duty. The average period of suspension was 7 months and 22 
days and the total reimbursement $111,596.11. 

Of the total of 727 terminations there were 34 persons in positions 
classified as sensitive. Thirty-one of the forty-one terminated 
pursuant to the order were originally employed prior to January 20, 
1953, and 10 thereafter.” Eight of the forty-one worked less than a 
year. One of the forty-one was rehired by the Navy Department 
and 1 other was subsequently employed by another Federal agency.” 

Dedueting the 41 terminations pursuant to the order from the 
total terminations of 727 leaves 686 former employees to be accounted 
for. However, there were 13 that the Navy Department was unable 
to locate, leaving 673 upon which statistics are available. Explaining 
this failure to locate the 13 terminations and some 245 of the cases 
of persons who resigned the Assistant Secretary of the Navy advised:” 


As you may be aware, the Civil Service Commission 
Standard Form 77 does not require reporting agencies to 
maintain or retain lists of names corresponding to the 
number of separations reported. Although the Navy De- 
partment has, since October 1, 1954, required its activities 
to furnish names corresponding to the number of separations 


* Record, pt. IT, p. 1271. 

*% Record, pt. IT, p. 1266. 

® Record, pt. II, pp. 1119-1120, 

% Record, pt. I, p. 1272. 

* Record, pt. II, pp. i281-1282. * 
% Record, pt. II, p. 1271. 
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reported, we cannot identify all cases previously reported 
under these two categories. 


The Assistant Secretary of the Navy was asked to comment on the 
case of a person carried on the civil-service report as having been 
terminated under Executive Order 10450 and yet carried as having 
been subsequently rehired, without the removal of the case from 
the termination classification.” He stated: ” 


This report included in the tabulation of employees 
separated a person who was, in that same report, shown as 
having been reemployed. The office which prepared that 
report considered that, since the Secretary of the Navy 
had directed the separation of the employee and he was, in 
fact, separated for several months, his case properly fell 
within the category of security separations. After he had 
been finally separated, he applied to the Secretary of the 
Navy to have the case reopened. This request was granted, 
new investigations were conducted, and the case proceeded 
de novo with the result that the employee was cleared and 
reemployed. For that reason it was treated as a separa- 
tion and reemployment. That is the only case which has 
been so reported by the Department. 


Of the 673 cases, out of 686, terminated under civil-service pro- 
cedures 541 worked less than a year; a total of 172 were originally 
hired prior to January 20, 1953, and 501 thereafter. Twenty-two 
of the six hundred and seventy-three were subsequently employed in 
Federal service.“ Thirty-seven additional folders of the 673 had 
been requested of the Federal record center indicating the possibility 
of Federal employment. 

Of the total of 998 resignations the Navy Department was unable 
to identify or locate the cases of 245 so that statistics are available on 
only 753 of the 998 resignations.” 

Only 55 of the 753 resignations accounted for were notified that 
there was derogatory information in their files. A total of 419 
worked less than a year.' Three hundred and seventy-five were 
originally hired prior to January 20, 1953, and 378 thereafter. Seventy- 
eight of the seven hundred and fifty-three resignations accounted for 
were ——2 employed in other Federal agencies.? Sensitive 
positions involved in the 753 cases of those resigned totaled 146. 
In one instance a resigned employee is carried twice.’ 

Asked if any of the 1,725 cases of persons terminated and resigned 
had been referred to the Department of Justice, the Assistant Secre- 
tary of the Navy * replied: 

Our regulations, as you know, require that any violations of 
law be reported to the Department of Justice. To the best 
of my knowledge, there have been none, and none have been 
reported. 

% Record, pt. IT, p. 1282, case No. 8. 
7 Record, pt. II, p. 1266. 

# Record, pt. II, pp. 1272-1276, 1282. 
® Record, pt. II, pp. 1276-1281. 

1 Record, pt. UH, pp. 1276-1281. 

? Record, pt. I, pp. 1282-1283, 
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Commenting on the procedures, in the cases of Navy civilian 
employees, the Assistant Secretary of the Navy ë stated: 


Our civilian security regulations require that proposed 
charges and all additional materials available in each case 
be forwarded to the Navy Department for preaudit. Pro- 
posed charges are reviewed in the Office of Industrial Rela- 
tions and are carefully studied by the Judge Advocate 
General to insure that the charges are specific enough to be 
meaningful to the employee and that the information is suffi- 
cient to justify suspension of the employee. I review the 
proposed charges and those which I consider serious enough 
to justify further proceedings I approve. 

The charges are then delivered to the employee, together 
with an order suspending him from employment and a notice 
that he has 30 days in which to request a hearing before the 
local security board. He thus is notified well in advance of 
the hearing and is furnished all the information which can be 
given him without jeopardizing security or the methods of 
security investigations. 

In the letter of charges there is also included a statement 
that the services of the American Bar Association will be 
made available to him should he so desire, to assist him in 
obtaining competent counsel. The Navy feels that no 
employee should be handicapped because of lack of qualified 
legal counsel. At the hearing he is permitted to call wit- 
nesses, cross-examine any Government witnesses who ap- 
pear, testify himself if he so desires, and furnish all informa- 
tion which he considers pertinent. Further details are con- 
tained in NCPI 29, which was furnished to the committee 
some time ago.° 


The Navy Department’s civilian personnel security regulations, 
NCPI 29,7 dated September 13, 1953, have been amended five times— 
March 11, 1954, July 15, 1954, November 22, 1954, February 4, 1955, 
and April 23, 1956. 

NCPI 29, as amended, are more voluminous than the sample secu- 
rity regulations. This is due, in part, to the necessary additional 
procedural steps required to effectuate the security regulations and 
the detail ——— for “proper guidance to insure that Navy’s 
obligations under the security program are effectively discharged.” 
To illustrate, NCPI 29, as amended, section 3, Standard and Criteria, 
(2) Criteria for Application of Standard, includes all of sample regu- 
lations, section 3 (Criteria) plus an additional paragraph and 10 addi- 
tional subparagraphs. 

NCPI 29.7-2 defines sensitive-critical positions (access to war plans), 
sensitive noncritical positions (access to top secret, secret, or confi- 
dential security information). 29.7—5 prescribes investigations for 
sensitive-noncritical positions, 29.7-6 prescribes investigations for 
sensitive-critical positions and 29.7 prescribes investigations for non- 
sensitive positions. 

NCPI 29.4-10 (a) (11). The American Bar Association has made 
its services available to an employee against whom charges have been 
made. Services will be cost free if employee cannot afford to pay a fee. 

* Record, pt. II, p. 1267. 


* Record, pt. I, pp. 768-848. 
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NCPI 29 authorizes the establishment of a security screening board, 
a security hearing board and the security review board. The sample 
regulations mention only the security hearing board. By agreement 
with the Department of Justice, cases of employees of the Department 
of Defense, Army, Navy, and Air Force will be heard by personnel of 
those Departments. The Sample Security Regulations, section 5 (h) 
(3), authorizes a security hearing board only and section 8 (b) provides 
that the personnel of the security hearing board shall be from agencies 
other than the one in which the employee worked. 

NCPI 29.2-5. The security screening board screens, evaluates 
(29.2-9 (d)) and adjudicates security cases and recommends to the 
head of the activity appropriate action in each case, after doing what- 
ever is necessary to have sufficient factual information upon which to 
reach a finding. If the security screening board recommends favorably 
to the employee and the head of the activity concurs, the case will be 
favorably closed. 

NCPI 29.4—14 (a) (2). The security hearing board will consider the 
nature of the position occupied by the employee in the light of the 
derogatory information—whether the employee is a security risk in his 
particular position in view of all of the derogatory information relating 
to him. 

NCPI 20.4-14 (a) (5). All reasonable doubts to be resolved in 
favor of the Government. ‘These items of the NCPI 29 elucidates the 
subject matter beyond anything quoted in the sample security regula- 
tions but whether NCPI 29 is practiced by those engaged in adminis- 
tering the security program in the Navy Department is another 
question. 

NCPI 29.4-13 (d) (3). Provides for a witness to appear if he so 
desires before the security hearing board to testify but not before the 
employee and his counsel. 

NCPI 29.2-8. The security review board reviews for the Secretary 
of the Navy, 29.2-9 (g) all cases passed upon by the security hearing 
board. The board may authorize any action which it deems necessary 
to provide the Secretary of the Navy with sufficient information upon 
which to base a decision. It may, in its discretion, conduct a personal 
hearing with the employee whose case it is considering. The board 
will advise the employee of any adverse findings by the security 
hearing board and his right to submit within 20 days material or 
representations in rebuttal thereto for the consideration of the security 
review board. The employee will be advised of any contemplated 
adverse recommendations of the security review board and be given 
an eee to submit within 20 days material or representations 
in rebuttal thereto for the consideration of the Secretary of the Navy. 

NCPI 29.4~—14 (a) (6). “Under no circumstances will the decision 
of the security hearing board be given the employee or his repre- 
sentative.” his is repeated in 29.4—14 (c) (9) with added thereto 
“or memorandum of reasons prepared by a security hearing board.” 
This is a glaring contradiction of the * security regulations 
provisions in section 5 (h) (3) and section 9 (k). 


Posr OFFICE DEPARTMENT 


The Post Office Department was not included by the Congress in 
Public Law 733 as a Department having “absolute discretion” to 
suspend employees without pay when deemed necessary in the interests 
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of national security. In fact it is not generally considered a sensitive 
agency but was brought into the security-risk program by Executive 
Order 10450 which extended the program to all departments and 
agencies of the Federal Government. Its security regulations follow 
very closely the sample suggestions of the Department of Justice. 
Under Executive Order 10501 the Postmaster General is the only 
person given authority to classify information and material as top 
secret, secret or confidential. He cannot delegate this authority. 
On June 30, 1953, there were no positions classified as sensitive, but 
on June 30, 1955, there were 1,481 such positions classified as sensitive. 

When the Postmaster General appeared before a subcommittee of 
the House Appropriations Committee ® late in 1953 a member of the 
committee read into the record extracts from previous hearings. 
The first in 1947, when the then Postmaster General was asked if the 
Post Office Department had an un-American problem, to which he 
replied: 


No, sir. The postal employees as a group have a fine 
spirit, real American spirit. We are not bothered by 
people who have any un-American ideas. It is not a healthy 
place for them. ‘That is not a problem with us. 


And, from hearings held in 1948, the then Postmaster General 
was quoted as saying: 


Mr. Chairman, I believe that no group of workers in or 
outside of the Government service is so free from Communist 
activities as those in the postal service. 

There may be some of which we have no knowledge. But 
I think our people, like Ivory Soap, are about 99.44 percent 
free of all Communist activities. The matter of determining 
whether or not we have anybody in the service that has such 
tendencies is investigated from time to time as complaints 
reach us through the agencies of the Government that are set 
up to make those investigations, and the investigations that 
are made pertaining to postal employees are very few. 


However, when the new Postmaster General appeared before the 
House Appropriations Committee he was asked if his Department had 
discharged any employees because they were considered bad security 
risks, to which he replied: 


Yes, we have; 116 was the last figure that I have had laid 
on my desk. And I might add there are many hundreds 
under investigation. 


* * * * + + * 


I know we inherited a tremendous number of possible 
security risks that were supposed to be in the process of 
investigation, in which they were so far behind that it was 
ridiculous, but they are in such numbers that it may be 
some time before the work is completed. 


At a later point in this same hearing the Postmaster General gave 
the number of security risks dismissed as 166. And the Chief Post 


Office Inspector advised the House Appropriations Committee: 





§ Hearings, subcommittee, House Appropriations Committee, 83d Cong., 2d sess., re Treagury-Post 


Office Departments appropriations for 1955, pp. 23, 43-45, 
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We have many cases to be reevaluated. We have received 
for handling a total of 23,548 cases. Of those, 1,295 origi- 
nated or were in process under the old loyalty program. We 
have received 490 cases under the new security program, 
new cases, new evidence, and investigations currently in the 
making. 


During this early period of the operation of Executive Order 10450, 
the Post Office Department made two reports on forms 77 to the 
Civil Service Commission for the periods May 27, 1953, to September 
30, 1953, and for the last quarter of 1953, as follows: 

Terminations because of security questions falling within the period period 

purview of sec. 8 (a) of Executive Order 10450 (without hearing) - - 93 87 
Resignations before determination was completed, when file was 

known to contain unfavorable information under sec. 8 (a) of 

the order 36 68 

In this period in 1953 apparently no terminations were made 
after a hearing. The totals of 180 terminations and 155 resignations 
do not compare with the figures given at about the same time to 
the House Appropriations Subcommittee of 116 at 1 point and 166 at 
another. 

The security officer of the Post Office Department ° testified that 
the Department conducts full field investigations and other investiga- 
tions on postal employees except those that are required to be turned 
over to the FBI, explaining that such instances were when there is 
derogatory information of the type over which the FBI has sole 
jurisdiction. 

The security officer disclaimed any knowledge of the figures used 
in a speech of the Postmaster General on January 23, 1954 wherein 
the Postmaster General stated: 


Meanwhile the Government has had a soul-searching. 
Almost 2,200 people who were security risks are no longer 
using up your tax money. I am here to tell you that we are 
not hiring any new ones. Somehow I do not feel too amiably 
inclined toward people who make treason a preoecupation. 


Asked if they found any guilty of treason, the security officer 
replied: 


I couldn’t say that we found any guilty of treason as such, 


And, asked by the chairman how many of those terminated had been 
prosecuted by the Government, he stated: 


I know of no prosecutions at the present time. Some 
cases have been reported to the Department of Justice. 


During the period May 28, 1953, to June 30, 1955, there were 6 
employees of the Post Office Department “ suspended under the 
Executive order and later restored to their positions. The average 
length of suspersion was 8 months and 3 days and the total reim- 
bursement amounted to $10,210.54. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employees Seeurity Program ” 


“é Record pt. II, pp. 1211-1212, 
w Record, pt. TÍ, p. 1211. e 
u Record, p. II, pt. 1121. 
13 Record, pt. I, pp. 731-732. 
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for the period May 28, 1953, through June 30, 1955, disclosed the 

following numbers for the Post Office Department: 

1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450___..____- 350 

2. Number of employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavorable in- 
formation under sec. 8 (a) of Executive Order 10450 522 


Fifty-eight of the total of 350 terminations * were effected under 
procedures established by Executive Order 10450 and 292 
separated under regular civil-service procedures. 

The security officer of the Post Office Department ™ testified that 
all 58 terminated under the order were given the privilege of a hearing 
but 4 did not request same. 

In further reference to the 58 terminated pursuant to the order 
none were in sensitive positions, 48 were hired prior to January 20, 
1953 and 10 thereafter.“ And six worked less than a year. None 
of the 58 are reported as having been reemployed in Federal service. 

Elaborating further on the 58 cases of persons terminated pursuant 
to the order, the security officer of the Post Office Department stated: 

The majority of the cases to which we referred here originated 
under the former loyalty program. They had been 
tially handled under Executive Order 9835. 

* * * * * 


were 


ini- 


I might say that some of these, Senator, had been cited, 
tried, and suspended under the former loyalty program, and 
had been restored to the rolls, were again suspended, cited, 
and removed under the present security program. They 
were not newcomers, most of these, to the postal service. 


Of the remaining 292 17 of the 350 terminations, handled under regu- 
lar civil service procedures, 50 were employed prior to January 20, 
1953, and 242 thereafter. None worked in positions classified as 
sensitive. A total of 259 worked less than a year. 
employed in the Post Office Department and 5 
agencies, for a total of 10 reemployments. 

Only 3 of the 522 persons” carried on the list as having resigned 
were actually informed that there was derogatory information in their 
files. A total of 169 of the 522 persons resigning were hired prior to 
January 20, 1953, and 353 thereafter. Only 2 of the 522 persons 
were in sensitive positions. Thirty-eight of the 522 persons were 
reemployed in the Post Office De partment and 25 subsequently 
employed in other Federal agencies, for a total of 63 reemployments. 
And, 394 of the 522 persons resigning worked for the Post Office 
Department less than a year. 


And, 5 were re- 
in other Federal 


RAILROAD RETIREMENT BOARD 


The Railroad Retirement Board was not included as one of the 
sensitive agencies with power to suspend employees when Congress 
enacted Public Law No. 733. The Board has no power to classify 


13 Record, pt. UL, p. 1198. 

4 Record, pt. IT; p. 1212. 

15 Record, pt. I, p. 1199, 

% Record, pt. II, pp. 1213-1214, 
17 Record, pt. II, pp. 1200-1203. 
18 Record, pt. II, pp. 1204-1210. 
1 Record, pt. I, p. 20. 
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information or materials since Executive Order 10501 * specifically 
eliminated any such authority because it was an agency having no 
direct responsibility for national defense. 

As of June 30, 1955 the Board *' had 7 positions classified as sensi- 
tive, whereas none were so classified 2 years previous. 

The Chairman of the Railroad Retirement Board told a House 
appropriations subcommittee * in March of 1954 that: 


All sensitive positions have been cleared by full field in- 
vestigations except the two secretarial jobs recently estab- 
lished by the Board. The action necessary to these clear- 
ances has been initiated. All new employees, except those 
whose appointments were for less than 90 days and certain 
other jobs such as national reporting officers and railroad 
claims agents, have been investigated in accordance with the 
provisions of Executive Order 10450, as amended. At the 
start of the program, May 12, 1953, we had on our rolls 12 
employees who had been investigated and cleared under 
Executive Order 9835. These cases have been reviewed and, 
with one exception, have been disposed of either through 
clearance or preferring of charges. Charges are outstanding 
against two of these people. In addition to those cases men- 
tioned above, from May 12, 1953, to the present, we have 
taken adverse action under Executive Order 10450 as 
follows: 

One employee resigned while charges were being pre- 
pared—loyalty. Two employees resigned prior to evaluation 
of files which contained adverse information—arrest records 
not shown on application for employment. One employee 
who resigned prior to evaluation of file which contained 
adverse information—immorality. 


It will be noted that this report given on March 11, 1954, by the 
Chairman of the Railroad Retirement Board referred to a total of 
three resignations and no terminations or firings. However, by letter 
of February 10, 1954, the Personnel Security Officer of the Railroad 
Retirement Board advised the Security Appraisal Office of the Civil 
Service Commission that for the period May 28, 1953, to September 
1953, one person had been terminated without a hearing ‘“‘because of 
security questions falling within the purview of section 8 (a) of Execu- 
tive order 10450” * And on the Board’s form 77 for the 3 months 
ending December 31, 1953, 2 resignations are shown under item 7A, 
being resignations before determination was completed when the file 
was known to contain unfavorable information under section 8 (a) 
of the order. 

The figures of 1 firing and 2 resignations for the Railroad Retire- 
ment Board for the period May 28, 1953, to December 31, 1953, was 
carried by the Civil Service Commission * in its report to the Senate 
Post Office and Civil Service Committee the day before the Chair- 
man of the Railroad Retirement Board appeared before the subcom- 
mittee of the House Appropriations Committee. 

2 Record, pt. I, p. 33. 

" Record, pt. I, p. 968. 

%2 Hearings, subcommittee, House Appropriations Committee, March 1954, 88d Cong., 2d sess., “Departe 
ment of Labor and related Independent Agencies,” p. 364. 


23 Question 6A on the December 1953 form 77. 
u , Dt. I, p. 1014. 
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The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program * 
for the period May 28, 1953, to June 30, 1955, publicized the follow- 
ing statistics covering the Railroad Retirement Board. 

Number of employees terminated because of security questions falling 

within the purview of see. 8 (a) of Executive Order 10450_........... 12 
Number of employees who resigned before determination was completed 

in cases where the file was known to contain unfavorable information 

under sec. 8 (a) of Executive Order 10450... .. 0-2-2 eee 12 


There is no record of any hearings pursuant to Executive Order 
10450 having been held by the Board, nor were there any suspensions 
under the order. 


Of the 12 terminations the Chairman of the Board * advised the 
committee: 


One of the individuals was separated under the Veterans’ 
Preference Act and the other 11 were separated during their 
probationary period under Civil Service Commission pro- 
cedures. 


None of those terminated or resigned appear to have been in 
sensitive positions. Of the 12 terminations all but 1 was originally 
hired after January 20, 1953, and the one not so originally employed 
had resigned in 1953 because of Ulness and was reemployed on De- 
cember 20, 1954. 

Of the 12 resignations 4 were originally hired prior to January 20, 
1953, and 8 thereafter. Of this group of 12 resignations 3 were sub- 
sequently hired by other Federal agencies and 2 of the 3 were still so 
employed when the report was given to the committee. 


on 


RENEGOTIATION BOARD 


The Renegotiation Board was created by Congress in 1951.” Thus 
it was not in existence when Congress enacted Publie Law No. 733.* 
The Chairman of the Board is the only person authorized by Executive 
Order 10501” to elassify mformation and material. He 
delegate this authority. 

As of June 30, 1955, the Board ® had a total of 126 positions classi- 
fied as sensitive, compared to 155 2 years previous. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program ® 
for the period May 28, 1953, to June 30, 1955, publicized the following 
statistics covering the Renegotiation Board: 

Number of employees who resigned before determination was completed 


in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 


cannot 


Two of these employees were hired prior to January 20, 1953, and 
six thereafter. The Board * advised that as the terminology indicates 


“all of these employees would have been terminated from this agency 
under civil-service procedures,’’ adding: 


% Record, pt. I, p. 731. 

% Record, pt. II, pp. 1165-1166. 

27 Public Law 9, 82d Cong., March 23, 1951. 

% Public Law 733, 81st Cong., eh. 803, 2d sess., August 26, 1950; reeord, pt. I, p. 20. 
% Record pt. I, p. 33. 

3 Record, pt. I, p. 968. 

81 Record, pt. I, p. 731. 

% Record, pt. II, pp. 1166-1167 
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In other words, their resignations were submitted and 
accepted by the Personnel Division without any charges 
being made under Executive Order 10450. 

The Board further advised that on checking with the Civil Service 
Commission they found that 1 of the 8 employees is now employed 
by another Government agency. 


Ruspser Propvcine Faciuirres DISPOSAL COMMITTEE 


The Rubber Producing Facilities Disposal Committee was created 
by Congress in 1953.” 

As of June 30, 1955, none of the positions in this agency ** had been 
declared sensitive. 

There is no report of any terminations, resignations, or suspensions 
under Executive Order 10450 from this committee. 


SECURITIES AND EXCHANGE COMMISSION 


The Securities and Exehange Commission was not included as one 
of the sensitive agencies with power to suspend employees when Con- 
gress enacted Publie Law No. 733.* The Commission has no power 
to classify information or material since Executive Order 10501 * 
specifically eliminated any such authority because it was an agency 
having no direct responsibility for national defense. 

On June 30, 1955, the Commission ” had 8 positions classified as 
sensitive compared to 6, 2 years previous. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program * 
jor the period May 28, 1953, to June 30, 1955, publicized the following 
statistics covering the Commission: 

Number of employees terminated because of security questions falling 
within the purview of see. 8 (a) of Executive Order 10450. ----------- 
Number of employees who resigned before determination was completed 

in cases where the file was known to contain unfavorable information 

under see. 8 (a) of Executive Order 10450 

According to the Commission * the one employee terminated was 
separated after a hearing under Executive Order 10450. All four of 
the employees were originally hired prior to January 20, 1953. No 
subsequent employment has been disclosed. 

The Commission “ had two cases of employees suspended and later 
reinstated, the average suspension period being 5 months 24 days, 
and the total reimbursement being $3,703. 


SELECTIVE SERVICE SYSTEM 


The Selective Service System was not included as one of the sensi- 
tive agencies with power to suspend employees when Congress enacted 
Public Law No. 733.° The Commission has no power to classify 
information or material since Executive Order 10501” specifically 
eliminated any such authority because it was an agency having no 
direct responsibility for national defense. 


% Public Law 205, 83d Cong., August 7, 1953, 

u Record, pt. I, p. 968. 

35 Public Law 733, 81st Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
% Record, pt. I, p. 33. 

3? Record, pt. I, p. 968. 

3 Record, pt. I, p. 731. 

%® Record, pt. II, pp. 1170-1171, 

40 Record, pt. II, p. 1121. 

41 Public Law 733, 8ist Cong., ch. 803, 2d, August 26, 1950; record, pt. I, p. 20. 

42 Record, pt. I, p. 33. 
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The National Security Training Commission “ operates under the 
security regulations of the Selective Service System. 
The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Emplovees’ Security Program “ 
for the period May 28, 1953, to June 30, 1955, disclosed the following 
numbers for the United States Information Agency: 
1. Number of employees terminated because of security oe oe 
within the purview. of sec. 8 (a) of Executive Order 10450___.... ~~~ 1 
2. Number of employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavorable 
information under sec. 8 (a) of Executive Order 10450. 
There was considerable confusion in the handling of the “numbers” 
from the Selective Service System. On the third consolidated report 
of the Civil Service Commission ® there were carried 1 termination 
and 7 resignations. Actually on the fifth report the number was 
finally corrected to 1 termination and 5 resignations, because, as 
General Hershey “ testified ‘there were originally two errors.” 
Actually the one termination was separated under the provisions 
of section 11 of Executive Order 10450. However, the case originated 
under the old loyalty order, Executive Order 9835; General Hershey 
testified that all of the investigative work had been made prior to the 
issuance of Executive Order 10450, and that: 


* * * The decision had already been made and the em- 


ployee appealed from the decision, ‘and the appeal was already 
in the regional appeal board of the Civil Service Commission 
at the time that this order was issued. 


It naturally follows that the terminated employee was hired prior 
to January 20, 1953. Actually he was terminated on June 18, 1953, 
3 weeks after Executive Order 10450 became effective. 

Of the 5 persons who resigned, one, hired originally prior to Janu- 
ary 20, 1953, was subsequently rehired and was currently working for 
the Selective Service System at the time of the hearing. The remain- 
ing 4 persons who resigned were all hired after January 20, 1953, and 
all 4 worked less than 6 months. 

In explaining the continued carrying on the civil-service reports of 
the one person rehired in the agency, General Hershey * stated: 


I can only explain it by the fact that my understanding 
was that anyone who was terminated at any time who had 
something in their files was reported, and therefore the fact 
they were reemployed would not in any way change the fact 
that they had been employed at one time—that they were 
terminated although the termination was voluntary on the 
part of the individual. 


As to the disposition of the security file, General Hershey “ stated: 


It is returned promptly to the Civil Service Commission 
when the employee leaves our employ. 


4 Established by Public Law No. 51, 82d Cong., June 19, 1951. 


“ Record, pt. I, pp. 731-732. 
# Record, pt. 1, pp.728-729. 
# Record, pt. II, p. 1178. 
4 Record, pt. II, p. 1181. 
48 Record, pt. II, p. 1180. 
4 Record, pt. I, p. 1182. 
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SMALL BUSINESS ÅDMINISTRATION 


The Small Business Administration was created by the Congress in 
1953,” as a successor to the Small Defense Plants Corporation. 
Neither the predecessor or the present Administration was included 
as one of the sensitive agencies with power to suspend employees 
when Congress enacted Public Law No. 733.54 Under Executive 
Order 10501 ® the Administrator is the only person authorized to 
classify information and material. He cannot delegate this authority. 

As of June 30, 1955, the Administration ® had classified 620 of its 
positions as sensitive. 

The security regulations of the Small Business Administration 
appear in the record.” 

A former employee © of the Small Business Administration alleged 
that the Director of Compliance and Security in that agency created: 


* * * unbearable morale problems, hampered operations, 
abolished individualism and dignity of employees and 
eliminated employee respect and loyalty for (him), Small 
Business Administration Personnel, and the Government. 


This employee further charged that the security officer: 


Refused to give judgments on matters under Executive 
Order 10450 that were brought to his attention, engaged in 
investigations on personnel in the Small Business Administra- 
tion in order to establish derogatory information on them, 
refused to accept recommendations of clearance on personnel 
who were and are entitled to clearances, insisted that any 
derogatory information was sufficient to terminate Small 
Business Administration, refused to bring charges under 
Executive Order 10450 against status emplovees or veterans, 
utilized information from full field investigations under Exec- 
utive Order 10450 to terminate personnel under Civil Service 
Commission procedures, falsified information sent to the 
Civil Service Commission on the operation of Executive 
Order 10450, ignored the serious morale problem of his office, 
encouraged personnel conflicts to gather derogatory informa- 
tion on Small Business Administration personnel, constantly 
and severely criticized the Administrator, Deputy Adminis- 
trators, other Directors, et cetera, for lack of commonsense 
and sound judgment, forced undated resignations to be sent 
to him to be used when he decided to make them effective, 

hotostated FBI and CSC confidential reports created under 
xecutive Order 10450, accused subordinates of errors created 
by himself, held interrogations to elicit information from his 
subordinates on what they knew concerning his activities and 
determine if they were in agreement with him, arbitrarily 
terminated Small Business Administration personnel, and 
declared all positions in the SBA sensitive in order to have 
full field investigations which he had a phobia for collecting. 
® Public Law 163, 834 Cong., July 30, 1953. 
® Record, pt. I, p. 20. 
® Record, pt. I, p. 27. 
8 Record, pt. I, p. 968 


* Record, pt. I, pp. 222-245, 
% Record, pt. I, p. 146, 
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The same witness ® assailed the actions of the Director of Com- 
pliance and Security of the Small Business Administration as “ruth- 
less’’ and that his actions were ‘‘destroying people who work or have 
worked for the Small Business Administration” adding: 


Scores of former employees have lost their jobs in Small 
Business Administration for unjust cause, and the personnel 
security program has been the escape hatch used by (him) 
to eliminate them under routine CSC procedures. 


He further described the Director’s operation of his office: 


* * * as communistic as those used by the Russian 


Government. He eliminates dignity, loyalty, respect, free- 
dom of religion, and the fundamental elements that people 
everywhere are entitled to whether they work for Govern- 
ment or private industry, 


The witness * said that many persons were kept on temporary 


ap- 
pointments for as much as 6 months, a year, or more and that: 


When their full field came into the agency, the full field 

would be reviewed; and if it was determined by (the Director 

of Compliance and Security) that they should go, they then 

¢o, based on the full field investigation, which wasn’t strong 

enough in many cases that I reviewed to bring charges 

against an employee under a security program, and the 

temporary appointment was terminated. 

And again the witness charged that his instructions from the Director 
of Compliance and Security were to “write up only the derogatory 
information” and ‘do not build up any favorable information, be- 
cause it detracts from the derogatory information.” Another former 
employee * confirmed this, saying his instructions were to extract 
“only the derogatory information, that being, briefly, 
that was said about the employee under investigation.’ 
In answering these charges the head of the agency * said: 


anything bad 


In writing the brief summary report, the investigators set 
forth the unfavorable information affecting the individual 
and add a paragraph or summary which includes a state- 
ment as to the number of witnesses in the report who make 
favorable comments. 

The brief summary serves to inform the person reviewing 
the entire file of the nature of the unfavorable information 
to be considered in order that the reviewer may be able 
to read the file more intelligently and understand how the 
favorable comments relate to or explain any unfavorable 
comments that may have been included. 

The investigator preparing the summary is not authorized 
to analyze, evaluate, explain, or use any discretion in rela- 
tion to this material, since this function is reserved for those 
in higher authority. 

I wish to emphasize that after the file leaves the Office of 
Compliance and Security, each time it is reviewed the 

% Record, pt. I, p. 148. 
5? Record, pt. I, p. 165. 


5 Record, pt. I, pp. 174, 178. 
8 Record pt. I, p. 204. 
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entire report of the full field investigation and not just the 
brief summary is reviewed, and that no decision is based on 
the summary or brief which is prepared by the investigator or 
examiner. 

* a ok * * 


This brief summary is merely a frontispiece which indi- 
cates what the material is that the reviewer is reading the 
file to learn about. Otherwise, a reviewer would have to look 
through the whole file to understand what it is all about. 

This summary sets it out so that when you read the file, 
you know exactly what the witnesses are talking about. 
You can judge whether the witnesses are giving favorable 
statements or unfavorable statements. 


Another employee® of the Office of Compliance and Security in the 
Small Business Administration testified that the agency’s security 
program was being: 


* * * conducted with a total disregard for the individuals 
who fell within its scope. 


There were indications ® that the Director of the Office of Compli- 
ance and Security was keeping an index of persons other than personnel 
of the agency described as “a general index of derogatory information 
for the whole Government,” a special teachers index and other indexes. 

The Director of Compliance and Security was described ® as a 
‘freewheeling operator’, doing pretty much what he wanted, including 
circumvention of the General Counsel's Office of the Small Business 
Administration. Emplovees leaving his immediate office ™ were 
required to sign loyalty oaths to him personally. 

A subpena duces tecum was served upon the Administrator of the 
Small Business Administration “ and the Chairman of the Civil Service 
Commission © to submit the personnel and security files of the Direc- 
tor of Compliance and Security of SBA. Both requests were refused, 
although the form 57 filed by the Director was presented for the 
record. Mr. Barnes ™ stated that: 


* * * Ny refusal to submit these documents was dictated 
by the separation of power between the legislative and exec- 
utive branches, and that I am willing to cooperate with your 
committee to the limits of the ability of the executive branch 
of the Government to do so. 


It was testified ® that inspection of the Small Business Administra- 
tion’s security setup by the Civil Service Commission was very casual. 
Yet the Administrator of the agency issued a memorandum to his 
regional and Washington office directors ® stating that the Office of 
Compliance and Security— 


® Record, pt. I, p. 172. 

® Record, pt. I, pp. 176, 177, 184. 
® Record, pt. L, p. 185. 

& Record, pt tI, PP. at 188. 

* Record, pt. I, p. 

6 Record, pt. I, D Sr 

% Record, pt. I, a 193-198, 

& Record, pt. I, p. 201. 

Record, pt. I, p 168. 

® Record, pt. I, —* 211, 283-284. 
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* * * is being conducted efficiently, and we have been 
told that its operation is one of the best in any Federal Gov- 
ernment department. 


Upon cross-examination in the matter of his contention that the 
SBA was one of the best in the Federal Government, the 
trator of the Small Business Administration ” stated that— 

I was told by Mr. Houston after an audit of our operation- 
and described Mr. Houston as an employee of the 
mission. He added, however 
Houston’s superior officially. 

The Chairman of the Civil Service Commission ™ was asked: 


Adminis- 


Civil Service Com- 
, that he had not been told that by Mr. 


Did Mr. William J. Houston of your staff make a case 
study of the operation of the security program in the Small 
Business Administration? 

To which the Chairman of Civil Service Commission replied: 


He made one of our regular routine security-program ap- 


praisals under our responsibility in section 14 of Executive 
Order 10450. 


The Chairman of the Civil Service Commission was then asked to 
produce a copy of the report, which he refused to supply upon the 
grounds that it was confidential. But, he added: 


I was not entirely satisfied with it (the report), inasmuch 
as it was made prior to the time that your committee started 
to investigate the Small Business Administration. 

As are sult of the investigative work and the thoroughness 
with which you have attacked this problem in the Small 
Business Administration, I have notified Mr. Barnes that 
we are going to make a reappraisal of the security program 
of the Small Business Administration, so that I have not 


taken any action with respect to the old report which was 
made by Mr. Houston. 


Another employee of the Small Business Administration ™ testified 


as to a close association existing between the Director of Compliance 
and Security of the SBA and Mr. William J. Houston. 


The Administrator testified as to the charges made against the 


The testimony which this committee has received about 
this matter has no doubt been a blow to the confidence of the 
people in the fairness and decency of the Federal personnel 


security program and to faithful career servants who are 
employed in it and affected by it. 


The testimony of the witness * * * to this committee is 
irresponsible, erroneous, and misleading. How irresponsible 
is indicated by his statement likening the methods of the 
Small Business Administration security program to those 
used by Communist Russia. 


7 Record, pt. I, p. 283. 
™ Record, pt. I, p. 391. 
72 Record, pt. I, p. 34. 
% Record, pt. I, p. 202. 
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Upon questioning the head of the Small Business Administration,” 
he stated emphatically he had never heard of such an index prior to 
its being testified to before the subcommittee. 

The Director of Compliance and Security” also emphatically 
denied that he kept a “teachers” index, saying: 


We call the general index the compliance index, which is 
separate from the security index. The security index is 
compulsory under Executive Order 10450, which instructs 
us to keep that. 


A former employee in the Office of the Director of Compliance 
Security of the Small Business Administration ” testified : 


We made index cards on everything—all FBI files, civil- 
service reports, Justice reports—that came into that office. 

Mr. ——— or one of the investigators would go through 
that file, and they would pick out every name in it, and have 
a card made on it, and they would put on that card who the 
man was or if he was a military man, an extra card was made 
that went into a military file. 

There was also another file called “employments.” 

ed to There was another file called “teachers.” 


n the The witness was asked if there was any doubt in her mind about 
there being a teachers’ file and she replied “No, sir, I started it.” 


h Adding: 


d Mr. ——— handed me a file one day and an FBI file and it 
had a name there, and it gave the school; and so he said, “I 
S want you to set up another file and mark the teachers and 
ll put the name of what school they are teaching at or have 
t taught at.” 
n 
t 
s 


This same witness ” testified to the issuance of instructions to have 
FBI files photostated. 

The Administrator * gave the telephone number where he could 
* reach his Director of Compliance and Security during off hours and 
stified this was confirmed as being an additional line on service for the Na- 
liance tional Council for American Education, of which Mr. A. A. Zoll was 

the executive vice president. 
st the When the head of the Small Business Administration appeared 
before the subcommittee on June 17, 1955 ™ he stated that: 


t * * * Only five (cases) disclosed information which was 
e judged suffic jent to require action under the provisions of 
al section 8 (a) of the order. 


oo 
e * * * * * * * 


is Each of the five employees requested and received per- 
le mussion to resign. 
e * * * = * * * 


a In addition, removal action was initiated against 8 em- 


ployees under civil service regulations. Of those 8, 2 resigned 
while action was pending on the proposed charges, and 6 
% Record, pt. 
% Record, pt. 


76 Record, pt. 
™ Record, pt. 
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were removed after full consideration of their replies to the 
charges. 

In addition to those 8, 2 other employees were separated 
at the direction of the Civil Service Commission. 

Thus, a total of 15 people have been separated or have 
resigned for cause since August 1, 1953, on which date the 
Small Business Administration was created, of which 5 were 
for security reasons, 2 were at the direction of the Civil 
Service Commission, and 8 for the reason they were found 


unsuitable for employment by the Small Business Adminis- 
tration. 


Despite the reference to five employees having resigned “for 
security reasons,” the Fourth Consolidated Report on Agency Opera- 
tions under the Federal Employee Security Program, prepared by the 
Civil Service Commission,” under the heading of “Number of em- 
ployees who resigned before determination was completed in cases 
where the file was known to contain unfavorable information under 
section 8 (a) of Executive Order 10450” as does the forms 77 filed 
with the CSC show a total of only three. 

The testimony of the Administrator of the Small Business Admin- 
istration * as to the powers of the Director of Compliance and 
Security was inconsistent with the approved regulations. The 
Administrator testified: 


The Director of the Office of Compliance and Security 
does not make any recommendation either to his superior or 
to the Director of Personnel as to the disposition of any case. 
Nor do any of the investigators in the Office of Compliance 
and Security make recommendations on the disposition of 
the case to the Director of the Office of Compliance and 
Security. 

Yet the approved regulations ® provide in section 103 as to 
responsibility, the following: 


The Administrator of the agency is responsible in accord- 
ate e with law and Executive Order 10450 dated April 
, 1953, for establishing and maintaining an effective secur- 
vd program within the agency. He retains authority for 
final action as prescribed in various sections of these regula- 
tions. - Respönsibility for carrying out thé security program 
with respect to the matters indicated is assigned to the Office 
of Compliance and Security which is responsible for: 

01. The development and administration of the security 
program within the agency. 

02. The recommendation of final action on all security 
clearances, as required, for applicants, agency employees, 
consultants and agents. 

03. Coordinating all security functions within the agency 
and for maintaining liaison with other appropriate agencies 
regarding security matters. 


® Record, pt. I, pp. 731-732. 


® Record, pt. I, pp. 204, 274. 
82 Record, pt. I, pp. 223, 274-275. 
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Adequate review of the personnel and security file of the Director 
of Compliance and Security of the Small Business Administration was 
made impossible by the refusal of the agency * and the Civil Service 
Commission * to turn same over to the subeommittee. 

The Director of Compliance and Security of the Small Business 
Administration, according to the Chairman of the Civil Service 
Commission, Mr. Philip Young.*® 


* * * was appointed to a position which is not in the com- 
petitive service in the Small Business Administration. 


And that the Civil Service Commission was: 
* * * not asked to approve the appointment. 


The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program * 
for the period May 28, 1953, to June 30, 1955, publicized the following 
statistics covering the Small Business Administration: 

Number of employees who resigned before determination was completed 

in cases where the file was known to contain unfavorable information 

under sec. 8 (a) of Executive Order 10450 

One of these employees was hired on January 12, 1953, and the 
other two subsequent to January 20, 1953. None of the three indi- 
viduals have been reemployed by the Federal Government since 
leaving the agency.” 

There is no record of suspensions or hearings held under Executive 
Order 10450. Apparently the process generally used by the Small 
Business Administration to rid itself of undesirable employees is by 
way of reduction-in-force notices. 


SMITHSONIAN INSTITUTION 


The Smithsonian Institution was not included as one of the sensitive 
agencies with power to suspend employees when Congress enacted 
Public Law No. 733. Under Executive Order 10501 ® the Institution 
is specifically eliminated from any authority to classify information 
or material since it is an agency having no direct responsibility for 
national defense. 

As of June 30, 1955, there were no positions in the Smithsonian 
Institution “ classified as sensitive. 

There is no report of any terminations, resignations or suspensions 
under Executive Order 10450 from the Smithsonian Institution. 


DEPARTMENT OF STATE 


The function of security bas always been a problem in diplomatic 
circles. In one form or another the State Department has had codes, 


% Record, pt. I, pp. 192, 199. 

% Record, pt. I, pp. 192, 359. 

Record, pt. I, p. 385. 

% Record, pt. I, p. 751. 

* Record, pt. II, p. 1167. 

* Public Law 733, 81st Cong., ch. 803, 2d, August 26, 1950; record, pt. I, p. 20. 
* Record, pt. I, p. 33. 

© Record, pt. I, p. 968. 
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couriers and qualifications for its personnel.*' According to Mr. 
Scott McLeod: 


The first formal application of the security function was in 
1916 under the direction of Secretary of State Lansing, 
when the Office of the Chief Special Agent was established. 


* * * * * 


It appears, from the record, that this action was primarily 
to furnish the Secretary with some intelligence information 
as World War I developed. 


* * * * * 


The records, however, indicate that from 1916 up to 1946, 
when the Office of Security, as such, was established, the 
security process was available to and closely coordinated with 
the Office of the Secretary. 


F * a * * 


I think the basic lesson that we derive from this historical 
summary is that, from 1916 to the present time, the security 
staff, no matter what they were called or how they were 
fixed organizationally in the Department, has not failed in 
its mission of making available to the Secretary and his 
chief subordinates important information on the applicants 
and employees of the Department. 

I think further that this study shows that that information 
has not always been used efficiently, effectively, or enthusias- 
tically by the Department as a whole. 


Mr. McLeod stated that mistakes had been made in properly 
evaluating information, but that the security function as it then 
existed in the Department performed properly and made the infor- 
mation available. 

Beginning in the year 1946, with the passage of the State Depart- 
ment Appropriation Act of 1947 and continuously in subsequent 
appropriation measures for that Department, specific authority was 
given to the Secretary of State “in his absolute discretion” to termi- 
nate the employment of anyone in the Department of State or the 
Foreign Service: * 


Whenever he shall deem such termination necessary or 
advisable in the interests of the United States. 


The State Department was one of the sensitive agencies included 
specifically in Public Law No. 733 of 1950 to obviate the necessity of 
providing this temporary authority annually by appropriation rider. 

The State Department is one of the agencies given authority under 
Executive Order 10501 ™ to originally classify information and the 
Secretary of State may delegate such authority to responsible officers 
or employees. 

As of June 30, 1955, the State Department ® had 11,012 positions 
classified as sensitive compared to 17,106 such positions 2 years 
previous. 

% See testimony of Mr. Scott McLeod, Senate Appropriations Committee, 83d Cong. 2d, sess. hearing 


on H. R. 8067, State Department Appropriation Act. 
® Public Law No. 490, 79th Cong., ch. 541. 
% Hearings, House Post Office and Civil Service Committee, March 1950, on H. R. 7439. 
* Record, pt. I, p. 33. 
% Record, pt. I, p. 967. 
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The Department of State Civilian Personnel Security Regulations, 
Subchapter 390, Department Manual of Regulations and Procedures, 
issued pursuant to Public Law 733 and Executive Order No. 10450 
was dated July 27, 1953. This subchapter has been amended once, 
and it does not follow the pattern of the Justice Department Sample 
Security Regulations, however it does include the provisions of the 
sample regulations. The subchapter explains more fully some of the 
provisions than will be found in the sample regulations. 

Sensitive position is defined in section 391.1 (c) and is also covered 
by the Investigative Requirements Division, 391.42. 

The employee shall be informed in writing of the decision of the 
security hearing board, 395.32. 

In the matter of the summary dismissal procedures authorized by 
the 1947 Appropriation Act the Assistant Secretary of State reported 
to the House committee holding hearings to establish a permanent 
law, that from July 1, 1946, to April 21, 1947: 


There have been three personnel actions handled in this 
manner. 


However, when Mr. Scott McLeod, Administrator, Bureau of 
Security and Consular Affairs, Department of State, appeared before 
the subcommittee in September of 1955, he was asked how many per- 
sons were dismissed from the Department of State between 1947 and 
1953 under the summary power given in the appropriation riders, 
and he answered: 


My impression is that during that period there were two 
cases where that authority was used exclusively. 


Asked if they came under 10450, Mr. McLeod replied: 
No; they were prior to that, under 9835. 


It should be pointed out that Mr. McLeod, as were all witnesses» 
was given an opportunity to review the transcript of the record prior 
to printing to catch any errors. No correction was made as to whether 
it was 3 or 2, and whether they were pursuant to the authority of the 
appropriation rider or under Executive Order No. 9835. This might 
well be pointed out as to the difficulty incurred by the subcommittee 
in getting at the facts. 

The State Department, through Mr. Scott McLeod,” Adminis- 


_trator, Bureau of Security and Consular Affairs, advised the committee 


that while “actual letters of charges” were not issued in every case of 
a termination or resignation, the person was confronted with the 
information which would give the basis for it, and that each was 
advised of his right to a hearing, adding: 


The individual, as I understand it, in each case was 
informed that the information fell within the criteria of the 
order and would be sufficient tọ warrant charges. 


Mr. McLeod stated that the distinction made in the Department 
as to whether a case was reported on form 77 to the Civil Service 
Commission as a security risk depended on the following: 

If the security office handled it, we report it; if the per- 
sonnel office handled it as a personnel matter, then it is 
not reported. 


* Record, pt. I, p. 676. 
* Record, pt. I, pp. 645, 646. 
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The statistics of the Civil Service Commission, taken from the 
form 77 filed by the State Department, for the period May 28, 1953, 
to June 30, 1955, being the Fourth Consolidated Report on Ageney 
Operations Under the Federal Employees Security Program * 


dis- 
closed the followmg numbers: 
1. Number of employees terminated because of security questions — 
within the purview of sec. 8 (a) of Exeeutive Order 10450_- ~~ __- J 10 
2. Number of employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavorable 
information under sec, 8 (a) of Executive Order 10450___...-___._. 273 


However, 9 months earlier, Mr. McLeod ® in testifying before the 
House Appropriations Committee explained the reporting system, 
though not defending it. But the figures he gave the House Appro- 
priations Committe cannot be harmonized with those on the Civil 
Service Commission’s consolidated report. In his statement to the 


House Appropriations Committee in January of 1955, Mr. McLeod 
stated: 


Under that reporting system, which is the one we have in 
effect because of the forms sent to us, we have had a total of 
590 separations on which a security question existed. That 
was from January 1, 1953, to December 31, 1953. We can 
break those down as follows: 

Those discharged for cause, a total of 21. 

Resigned, 188. 

Terminated in the course of reductions in force, 50. 

Terminated due to expiration of limited appointments, 36 
Those are people whose terms just ran out. 

Retired, 188. 

Transferred to other agencies, 291. 

These figures total 590. 


An interview with Mr. Scott McLeod ! published in the U. S. News 
& World Report for February 12, 1954, was placed in the record. 
Mr. McLeod was asked for the latest figure on the number of sec urity 
risks fired or allowed to resign since the Eisenhower 
came in. For the year 1953, “Mr. McLeod replied: 


Persons employed by the State Department whose services 
have been terminated and on whom at the time of their 
termination there existed some unresolved security question, 
number around 300. 


administration 


Before the Senate Appropriations Committee? on April 20, 1954 
Mr. Scott McLeod stated: 


I tried to refrain from the so-called numbers 
unless somebody asks me questions about it. 


Nevertheless, the numbers he provided the Appropriations Com- 
mittee cannot by any stretch of the imagination be made to coincide 
with those released by the Civil Service C ommission. He stated: 


game, 


The total separations from the Department, on whom there 
was an evaluation under 10450 during calendar year 1953 was 
604. 

% Record, pt. I, pp. 731-732. 

* Record p. I, p. 648. 

1 Record p. I, p. 657. 

2 Hearings on State Department appropriation bill, H. R. 8067, 83d Cong., 





2d sess., p. 858. 
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Let me say immediately that 295 of those people represent 
transfers to other agencies, which is a personnel termination 
action, within the meaning of the personnel language. 


An assistant explained that: 


All of these 295 were transferred out of the State Depart- 
ment, either to the information program or the point 4 
program, under Reorganization Plans7 and 8. It was not just 
a voluntary transfer of an individual from us to someone else. 


Asked as to whether these 295 cases had been resolved as subversive 
or otherwise, the witness responded: 


The question was not resolved, as to whether there was or 
was not. 


Now that left 309 terminations, and a Senator asked “why,” to 
which Mr. McLeod answered: 


One hundred and ten cases of sexual perversion; 39 cases 
of notoriously immoral or infamous conduct; 148 cases of 
Communist activity, association or membership in Commu- 
nist organizations. 


Asked how the Department obtained the information that led to 
the conclusion that those individuals were engaged in Communist 
activities and belonged to these organizations, Mr. McLeod answered: 


We did it under the terms of Executive Order 10450, and 
the criteria established by the order. 
* * * * x 


Well, we made investigations, as the order provides, and 
then evaluated the investigation against the criteria provided. 
* * * * * 


In each case where there is subversive activity, the FBI 
assisted. There were 15 cases of Fascist activities and as- 
sociations. 


From the opening remarks of Mr. McLeod referring to the full 

g 1953 one might consider that the discrepancy in figures might 
e due to terminations, transfers or resignations prior to the effective 

date of Executive Order 10450, but his later insistance that the ac- 
tions were taken under the terms of Executive Order 10450 would 
indicate that he referred to the period following the effective date of 
the order, namely, May 28, 1953. 

Hence it is important to note the difference in the figures given to 
the Senate Appropriations Committee, totaling 309, though the 
breakdown by categories does not quite make up this total, and the 
figures supplied by the State Department to the Civil Service Com- 
mission ë for the period May 28, 1953, to December 31, 1953. The 
statistics on the form 77s filed by the State Department with the 
Civil Service Commission disclose the following: 

1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 
2. Number of employees who resigned before determination was completed 


in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 


§ Record, pt. I, p. 1014, 
80908—56———_33 
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Of the 5 terminations shown, 3 were without a hearing and 2 after 
a hearing. But whereas Mr. McLeod had stated specifically ‘That is 
309 terminations from the Department’? * there were only 5 ter- 
minations and another 112 resignations. 

The Civil Service Commission further breaks down the figures sub- 
mitted into four different categories, explaining that some cases may 
fall in more than one category. But since Mr. McLeod had stated 
to the Senate Appropriations Committee that there were 148 cases of 
Communist activity, association or membership in Communist organi- 
zations, it is important to note the breakdown on the Civil Service 
Commission report covering the Department of State for the period 
May 28, 1953, to December 31, 1953,° as follows: 

3. Number whose files contained information indicating, in varying degrees, 
subversive activities, subversive associations, or membership in sub- 


OSSEO GUERIN. a nS a 43 
4. Number whose files contained information indicating sex perversion.. 49 
5. Number whose files contained information indicating conviction of 

rr nn a o AO a a 0 


6. Number whose files contained any other type or types of inform: ation 
falling within the purview of sec. 8 (a) of Executive Order 10450, 
as amended 31 


On the day following, April 21, 1954,° the Senate Appropriations 
Committee further examined Mr. Scott McLeod as to the 148 cases 
of Communist activity, association or membership in Communist 
organizations. He was asked: 


Were these 148 dismissed, or were they asked to resign, 
or exactly what happened to them. 


After explaining that the figure of 309 previously given as the total 
of terminations included the 148 now up for discussion, Mr. McLeod 
stated: 


There were 23 who were removed for cause, of the 309. 
That is the people who asked for hearings and were con- 
fronted, and so forth. 


Yet as has been pointed out the reports to the Civil Service Com- 
mission indicate only two cases in that period that were given hear- 
ings. In fact the reports on form 77 made to the Civil Service 
Commission for the entire period of May 28, 1953, to June 30, 1955, 
show a total of only 5 terminations after hearing from the State 
Department. 

Replying to questions of members of the Senate Appropriations 
Committee, Mr. McLeod stated that as time went on there would be 
less and less numbers of terminations. Then he added a statement 
to not only back that up, but which seems to indicate clearly that 
all the 309 cases he had mentioned to the committee came under 
Executive Order 10450, from May 28, 1953, to December 31, 1953. 
Mr. McLeod said: 


Let me point out, Senator, that Executive Order 10450 
required that pr iority reevaluation be given to those who had 
been through the process under the so-called Truman order. 

So that I would presume that the highest percentage of people 
4 Hearings, Senate Appropriations Committee, on State Department appropriation bill, H. R. 8067, 
83d Cong., 2d sess., at p. 855. 


$ Record, pt. I, p. 1014. 


6 Hearings, Senate Appropriations Committee, on State Department appropriations bill, H. R. 8067, 
83d Cong., 2d sess., at p. 860. 
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to be reevaluated on the basis of previous information would 
occur at the outset of the program, and that the thing would 
drop off rather sharply after we get through with that par- 
ticular group of persons. 


A member of the Senate Appropriations Committee confronted 
Mr. McLeod with the fact that the figures he had given were different 
from those presented by the Chairman of the Civil Service Com- 
mission. All Mr. McLeod would answer was that: 


We give them whatever they ask for, to the best of our 
ability. 
And again: 


I cannot speak for Mr. Young. Whenever he asks us for 
figures we try to furnish them to him as expeditiously as 
possible. He has the forms that we fill out to report to elt 


Pressed again about the figure of 309 which Mr. McLeod had 
referred to as terminations, he then gave the following breakdown: 


This is another breakdown of the 309 figure. We have 
resigned 190, reduction in force 58; through separation due to 
limited-type employment 33, retired 5. That is a total of 
309. 


The Director of the Office of Security was asked by a member of a 
House appropriations subcommittee:’ 


How many Communists have been found in the Depart- 


ment and Foreign Service in the past year? 
To which he replied: 


One individual has been separated for cause, under Public 
Law 733, for aggravated Communist activities and associa- 
tion. One individual resigned in lieu of charges for the same 
reasons. 


In asking for an increase in the Investigations Division staff the 
Director pointed out that after an actual case-by-case analysis of 
production per man for fiscal year 1956: 


In personnel cases a man can perform 80 personnel cases 
per man per year. 


All positions in the State Department being declared sensitive, a 
full field investigation is required of all persons working in or upon 
employment in the Department. The transition from the old Execu- 
tive Order No. 9835 to the new Executive Order 10450, was explained 
by Mr. McLeod ê as follows: 


Under the Executive order, when a person’s case was 
evaluated under the old Truman loyalty security order, it 
must be reevaluated under 10450. So to set up the ma- 
chinery on this phase we took those cases which had previ- 
ously been through the old process and scheduled them for 
readjudication under this new order. When any person 
left the Department, for whatever reason, who was on that 

* Hearings, subcommittee, House Appropriations Committee, 84th Cong., 2d sess., Department ef 


State, Ja iuary 16, 1956, p. 352. 
8 Record, pt. I, p. 648. 
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list, we notified the Civil Service Commission that this un- 
resolved security-integrity question existed in order that 
any other Federal agency which might employ that person 
would be aware of this situation and would inquire into it with 
respect to the sensitivity of the job he was to be assigned to. 


As to appeals and hearings, Mr. McLeod stated: 


The recommendation of the security office comes to me. 
If I recommend we pursue the case, it goes to Mr. Lourie, 
and if Mr. Lourie recommends it, it goes to the Secretary 
and the Secretary determines whether or not there should 
be a suspension. If there is a suspension, that starts the 
formal machinery. The employee is then furnished a letter 
of charges, he has 30 days to reply, and his reply is again 
the subject of a decision. Recommendation is made to the 
Secretary that the employee be terminated or reinstated. 
If the decision is reached that he is to be terminated, he has 
a right of appeal and the appeal board is made up of three 
people who are not in the Department but in some other 
Government agency. 


Mr. McLeod,’ as to applicants, stated that if a full field investiga 
tion discloses derogatory information he is told there is something 
derogatory from a security standpoint, and, depending on “how 
badly does the Government need him” the security officer will inter- 
view the applicant and give him a chance to resolve the derogatory 
information. And, as to probationary employees Mr. McLeod ° 
stated: 


Historically in the Department there has been a varied 
policy on that, depending more or less on the individual 
merits of the case, but the fact is you are not obliged to 
give a hearing in such a case, and | think in some cases they 
have not had it. 


In the interview in the U. S. News & World Report, previously re- 
ferred to, Mr. McLeod ™ answered a question as to the procedure in 
handling investigations by and for the State Department as follows: 


If it in any way relates to the internal security of the 
United States, then we refer it to the FBI, because that’s 
their responsibility. For us to undertake to do anything 
about information of that kind could very well foul up their 
operations. If it appears to have no connection with in- 
ternal security, then we have 20 field offices in the United 
States with 80 investigators, and we turn it over to them. 

We have 48 professional security officers in our overseas 
missions. There are 276 overseas establishments so you can 
see they are spread pretty thin. But using the usual inves- 
tigative techniques, we endeavor to ascertain the truth or 
falsit y of a report. 

During the period May 28, 1953, to June 30, 1955, there were 11 
cases in the State Department * where employees were suspended 
under the Executive order and subsequently reinstated. The average 





‘Record, pt. I, p. 653. 
10 Record, pt. i, p. 653. 
it Record, pt. I, p. 661. 
12 Record, pt. i, p. 1122 
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eriod of suspension was 4 months and 25 days and the total reim- 
ursement $36,418. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program “ 
covering the period May 28, 1953, through June 30, 1955, disclosed 
the following numbers for the Department of State: 

1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 

2. Number of employees who resigned before determination was completed 
in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 

Of the 10 terminations 4 were removed as the result of security 
determinations made under Executive Order 10450 and 6 under 
civil-service procedures, or Foreign Service regulations, whichever was 
applicable.* The 4 terminated under the order were originally hired 
prior to January 20, 1953, and had derogatory information falling 
under section 8 (a) 2 through 8 8. One of the 6 terminated under 
civil service or Foreign Service regulations was employed after January 
20, 1953, and 5 before. One worked less than a year.“ Information 
on 2 of the 6 fell under the suitability provisions of section 8 (a) (1). 

Two of the total of 10 terminations occupied sensitive positions. 
None of the 10 terminated employees were subsequently hired by 
other Federal agencies. 

The Director of the Office of Security,’ appeared before the sub- 
committee and was interrogated as to the two cases of terminations 
under section 8 (a) (1), the suitability provisions of the Executive 
order. The following questions and answers appear in the record: 

Q. In other words, they could have been normally handled 
under regular procedure and fired, whether you had a 10450 
order or not? 

A. That is correct. But we reported them in accordance 
with the civil-service requirements on form 77. 

Q. If there is any fault resulting therefrom in having 
them reported that way, it is the fault of the form 77 and not 
the fault of your Department; is that right? 

A. I would say “Yes.” 


It appears that in 45 of the 273 cases of resignations the employee 
was informed that there was derogatory information in the file. Only 
44 of the 273 positions were sensitive. A total of 261 of the 273 were 
originally hired prior to January 20, 1953, and 12 thereafter. Twelve 
worked less than a year. One of the persons resigning was later 
reemployed in the De partment of State and 4 were subsequently em- 
ployed in other Federal agencies." 


SUBVERSIVE ÅCTIVITIES CONTROL BOARD 


The Subversive Activities Control Board was created by the 
Congress in 1950.9 Congress had previously enacted Public Law 
No. 733.” Under Executive Order 10501” the Chairman of the 


8 Record, pt. I, pp. 731-732. 

4 Record, pt. I Ii, p. 1242. 

15 Record, pt. Il, p. 1244. 

1% Record, pat. If, p. 1249. 

1 Record, pt. II, pp. 1242, 1249. 

18 Record, pt. II, pp. 1244-1248. 

1 Public * 831, 8ist Cong., September 23, 1950. 

# Publie Law 733, 8lst Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
31 Record, pt. I, p. 33. 
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Board is the only person authorized to classify information and 
material. He cannot delegate this authority. 

Security program regulations were adopted for the Board on 
May 29, 1953, and were amended on April 9, 1954, to include item 
8 to section 8 (a) of the order. They generally follow the sample 
regulations suggested by the Department of Justice. 

As of June 30, 1953, there were 11 positions classified as sensitive 
and this was increased to 14 by June 30, 1955. The Chairman advises 
that there were no suspensions, terminations, resignations, nor any 
hearings, during the period ending June 30, 1955. 


TARIFF CoMMISSION 


The United States Tariff Commission was not included as one of 
the sensitive agencies with power to suspend employees when Congress 
enacted Public Law No. 733.% Under Executive Order 10501 * 
the Commission is specifically eliminated from any authority to 
classify information or material since the Commission has no direct 
responsibility for national defense. 

The Chairman of the Commission advises that no positions had 
been classified as sensitive up to June 30, 1955. Likewise, there were 
no suspensions, terminations, or resignations under the Executive 
order. The Chairman further advised: 

The Tariff Commission is a relatively small agency and is 
among those agencies prohibited from originating classified 
security materials. Under these circumstances, the Com- 
mission does not have any personnel employed full time on 
the national security program. 


Tax Court or THE UNITED STATES 


The Tax Court of the United States is an independent executive 
agency. 

According to a report from the Administrative Office of the Court 
no positions had been classified as sensitive up to June 30, 1955. 
Nor did the Court have any suspensions, terminations, or resignations 
under Executive Order 10450. Administrative Order No. 28 of May 
28, 1953, established regulations relating to security. 

The administrative officer further advised the committee: 


The Tax Court has established no new positions nor has 
it employed any additional personnel to carry out the 
security program requirements established under Executive 
Order 10450. It employs no investigative staff or personnel 
for the security program or other purposes. 


TENNESSEE VALLEY AUTHORITY 
With the creation of the Tennessee Valley Authority in 1933 * 
the Congress provided that: 


The board shall without regard to the provisions of civil- 
service laws applicable to officers and employees of the United 
States, appoint such managers, assistant managers, officers, 


% Public Law 733, 81st Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20, 


z — I, p. 33. 
™ Act of May 18, 1933, ch. 32, 48 Stat. 59; 16 U. S. O. 831b. 
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employees, attorneys, and agents as are necessary for the 
transaction of its business, fix their compensation, define 
their duties, require bonds of such of them as the board may 
designate, and provide a system of organization to fix 
responsibility and promote efficiency. 


The Authority does not use the regular form 57 application that is in 
general use throughout the Government. It does, however, make 
reports to the Civil Service Commission on standard form 77, being 
the quarterly report of agency actions under Executive Order 10450. 

The Tennessee Valley Authority was not included as one of the 
sensitive agencies with power to suspend employees when Congress 
enacted Public Law No. 733 * but in view of direct legislation 
covering theAuthority it did not need same. Under Executive Order 
10501 * the Chairman of the Board is the only person authorized to 
classify information and material. He cannot Aieiaia this authority. 

On July 15, 1953, the Authority adopted its “security requirements 
for employment in TVA” effective as of May 28, 1953. A revision 
on March 8, 1954, on the Authority’s security requirements is titled 
“Personnel Security Requirements.” They are patterned after though 


not identical with the suggested or sample regulations under 10450 
prepared by the Attorney General. 

The Civil Service Commission’s Fourth Consolidated Report 
on Agency Operations Under the Federal Employee Security Pro- 
gram * for the period May 28, 1953, to June 30, 1955, publicized the 
following statistics covering the Tennessee Valley Authority: 


Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450 
Number of employees who resigned before determination was completed 
in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450 
As to the 12 terminations listed, the Chairman of the Board of the 
Tennessee Valley Authority * advised the committee: 


The 12 terminations from TVA included in the Civil Service 
Commission’s consolidated report for the period May 28, 
1953, through June 30, 1955, were all temporary employees. 
They were all separated under TVA procedures established 
under authority of the TVA Act. 


In addition to the 12 being temporary employees the reports 
indicate that all were in nonsensitive positions and all were terminated 
without a hearing. All 12 were hired after January 20, 1953. None 
of twelve terminated employees have been rehired by the Federal 
Government, at least their files have not been called for from TVA, 
since TVA does not follow the practice of most executive departments 
of sending files on former employees to the Federal Records Center in 
St. Louis. 

Of the 36 resignations, none were listed in sensitive positions, and 
5 were employed prior to January 20, 1953, and 31 thereafter. One 
of those resigning was subsequently reemployed by TVA on two 
different occasions after a favorable determination had been made in 
his case. 

% Public Law 733, 8ist Cong., ch. 803, 2d sess., August 26, 1950; record, pt. I, p. 20. 
% Record, pt. I, p. 33. 


7 Record, pt. E pp. 731-732. 
3 Record, pt., Il, pp. 1055-1057. 
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There is no record of further Federal employment by the remaining 
persons who resigned, although the TVA keeps the files and does not 
deposit personnel files with the Federal Records Center in St. Louis 
as do other departments and agencies. 

During the period covered there is no record of any charges being 
leveled against employees under Executive Order 10450, and no 
suspensions. 

While the Authority listed no positions as sensitive on June 30, 1953, 
it did carry 125 such positions as sensitive on June 30, 1955.” 


DEPARTMENT OF TREASURY 


The Secretary of the Treasury is one of those listed by the Congress 
in Public Law No. 733 ® as having “absolute discretion” 


to suspend 
employees without pay: 


When deemed necessary in the interest of national security. 


The Treasury Department is likewise one of those departments 
given authority under Executive Order 10501 “ for original classifi- 
cation of information or material as top secret, secret, or confidential 
by responsible officers or employees specifically designated for that 
purpose. 

As of June 30, 1955, the Treasury Department * had 1,723 positions 
classified as sensitive. 

Comments on the security regulations will be found at the con- 
clusion of this review of the Treasury Department. 

Before a House subcommittee * on January 12, 1954, the General 
Counsel of the Treasury Department who was also the acting personnel 
security officer, stated: 


When the President’s Executive order was issued we 
started to reevaluate the entire security program in the 
Treasury Department. Since that time there has been a 
total, up to December 6, of removals of 308 in the Treasury 
Department. Of that number, as you well recognize, a 
substantial number are removals for other than security 
reasons. The remaining ones were for security reasons, 
and those security reasons were not by any means all under 
the original concept of loyalty, or subversive activities 
but on the ground of anything that would make a person 
an undesirable security risk, which means that of the 
total of 308, 194 were for reasons that do not fall within the 
President’s security program definition and 114 do fall within 
that. 

Now, we have a tremendously large volume of reevalua- 
tions because we are evaluating every person occupying a 
position considered as a sensitive position. We have some 
1,500 positions in that classification of which some 966 still 
remain to be investigated. 





® Record, pt. I, p. 968. 

® Public Law 7: 733, 8ist Cong., eh. 803, 2d sess., August 26, 1950. 

#) Record, pt. I, p. 33, November 6, 1954. 

2 Record, pt. Lp . 967. 

8 Hearings, ————— House Appropriations Committee, 83d Cong., 2d sess., 


re Treasury Depart- 
ment, pp. 32-34. 
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Asked how many of the 114 mentioned were subversives or con- 
nected with subversive organizations, the General Counsel stated he 
would have to supply the information and later the following was 
placed in the record: 


Any conduct by an employee which causes his retention 
in the employ of the Treasury Department not to be “clearly 
consistent with the interests of national security,” is a basis 
for removal under Executive Order 10450. Actually, this 
order did not become effective until May 1953 and none of 
the 114 removals were brought about by action actually taken 
under this Executive order. 

I should add that during November and December of 

gross 1953 an additional 31 employees were removed, of which 16 
spend were for reasons within the purview of Executive Order 10450. 
The statistics for the calendar year 1953 are as follows: 


Removals for reasons falling within the purview of Executive 
Order No. 10450 
FRSTROVAIE: TOP: CUNOT POOKIE in ciiedt cen we = eee nicwinesomsnebi 209 


nents 
issifi- 
ential Total removals 

that No statistics have been kept, and none will be available 
reflecting the number of the above removals which were 
effected for reasons classified as “subversive,” if by this term 
is meant some type of identification with Communist or 


itions 


cone Soviet causes or interests. The reason for this is that during 
al the course of an investigation there may be evidence of 
_— some such association but, without the necessity either of 


onnel completing the investigation into, or evaluating this phase 
of the employee's activities, it becomes abundantly clear 
that the employee has been guilty of other acts that make 
him an unacceptable security risk and he is dropped. In 
such a situation, it would be obv iously unfair to classify 
such a removal as a subversive removal, but it would be 
equally inaccurate to state that there was no subversive 
problem involved. From my own experience in handling 
these matters, I do know that persons have been dropped 
as security risks on easily provable cases of dishonesty or 
false swearing in which information as to possible subversive 
activity was present. 

Acts of reckless, irresponsible or wanton nature indicating 
poor judgment, and inst: ability, while not strictly speaking 
subversive in themselves, may, under some circumstances, 
indicate that the individual might disclose security informa- 
tion to unauthorized persons or otherwise assist such persons 
(whether deliberately or inadvertently) in activities inimical 
to the security of the United States, and thus engage in 
subversive acuvities. Similarly, the presence of a close rel- 
ative of an employee in an unfriendly nation, or identity of 
a close relative w ith a Communist organization or activity, 
while not raising any inference that the employee is su 
versive, might suggest the possibility that coercion or pres- 
sure could be brought on the employee through such relative 
to engage in subversive activities. It could be said that a 
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person becomes a security risk due to suitability factors only 
when such factors raise reasonable cause to believe that 
such person might, at a later date, actually engage in sub- 
versive activity. 

At a later point in the same Appropriations Committee hearings 

the Deputy Commissioner for Internal Revenue supplied figures on 
dismissals from his Division for the year 1953 as follows: 
Dismissals under the purview of Executive Order 10450........-..-.-.- 58 
Disnsinahie Sot othat Gusta so Sues G ann 69 
It would naturally be assumed that internal revenue statistics on 
dismissals under the Executive order would be included in the pre- 
vious ones given for the Treasury Department as a whole, except 
for a statement in the internal revenue report that: 


The figures for the previous years are included in the 
totals for the Treasury Department that have been supplied 
by Mr. Tuttle in supplementary testimony on February 8. 


Certain House committee members were not satisfied with the 
information supplied by the Treasury Department, one stating: 


I asked at that time for a breakdown of that figure show- 
ing those who were actually subversives or connected with 
subversive organizations. 


The General Counsel of the Treasury replied that: 


It is impossible to tell whether a person falls within the 
classification you speak of as subversive or un-American for 
something already done. 


The General Counsel of the Treasury did supply some figures under 
the old loyalty program from 1948 to 1952, stating: 


There were only 8 dismissals under Executive Order 9835 
in those 5 years, because the only grounds for dismissal under 
that loyalty program then in effect was disloyalty to the 
United States. So that is not comparable to the figures for 
this year because as to the 130 for this year, again I would 
like to repeat, the whole basis of approach is different. 


And then the General Counsel of the Treasury Department ex- 
plained the 130 dismissals and forced resignations for security reasons 
in the year 1953, saying that of this number there were: 


Only 4 specifically found under the prior loyalty program 
to be disloyal persons. Those 4 are the only ones on whom a 
finding of disloyalty was made. Instead of 4 being included 
in the 130, only 3 were included because 1 was in Puerto 
Rico and, being out of continental limits of the United 
States, is not included. 


One of the members of the House committee ™ stated to the General 
Counsel of the Treasury Department in referring to a breakdown 
of those in the 130 dismissals or resignations that were subversive: 


Is there any reason why you cannot make those a category 
in itself? The impression has been created throughout the 


*% Hearings, subcommittee, House Committee on Appropriations, 83d Cong., 2d sess., re Treasury 
Department, pp. 684, 685. 
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United States that 2,200 disloyal persons have been separated 
from the Government service. That is not true, but that 
impression has been created. Then when you ask how many 
of the 2,200 were disloyal, you say you cannot give us the 
answer for this, that, or another reason. I think we are 
entitled to have a breakdown of those figures. 


Following a discussion of whether the 2,200 figure was official as to 
disloyal persons dismissed from Government, the General Counsel 
for the Treasury Department stated: 


That the Treasury has not published any of those statistics 
either directly or as a part of the civil-service report, as far 
as I know. Some of the persons dismissed from the Treas- 
ury Department may be included in that 2,200 figure, but 
they may not be. If they are, they were picked up from the 
IBM ecards sent to the Civil Service Commission, but Treas- 
ury has not made any publication of those dismissals under 
any classification. 


Fathoming the figures submitted to the House committee and those 
to the Civil Service Commission and trying to determine whether the 
cases fell under the previous loyalty order No. 9835 or the later secur- 
ity risk order No. 10450, is most difficult. The Treasury Department 
counsel kept referring to the fact that the previous order only covered 
disloyalty and that only 4 persons had been discharged during 1953 
thereunder but that a total of 130 dismissals took place under the 
standards set up under the disloyalty order, No. 9835. He told the 
House committee: 


We do have during 1953 a completion of the loyalty 
program that was initiated under Executive Order 9835, 
and 4 persons have been dismissed from the Treasury De- 
partment as disloyal by findings of the loyalty procedure 
under the previous order. Executive Order 10450 did not 
become effective in Treasury until its regulations were 
issued in September.” The dismissals I spoke of previously 
were under the standards set up under Executive order 9835 
and they totaled 130. The 4 I speak of are the only ones 
of the 130 as to whom charges of being disloyal were made. 
The 130 include either dismissals or forced resignations. 


The difficult point to understand is that on its standard form 77 
to the Civil Service Commission, signed by the alternate personnel 
security officer for the Treasury Department, they reported the follow- 
ing for the period May 27, 1953, to September 13, 1953: 

Terminations because of security questions falling within the purview of 

sec. 8 (a) of Executive Order 10450 (without hearing) 

Resignations before determination was completed, when file was known to 
contain unfavorable information under sec. 8 (a) of the order 

And for the quarter ending December 31, 1953, the Treasury 
Department reported the — in the above categories as 15 and 
6, respectively. The totals of the two periods, 39 terminations and 13 
resignations, coincide with the report of the Civil Service Commission 
made to the Senate Post Office and Civil Service Committee in March 
of 1954.% The gross total published by the Civil Service Commission 


% Treasury De ent Order No. 82 (revised September 22, 1953). 
% Record, pt. I, p. 1014, 
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for the Treasury Department of 52 “dismissals and forced resigna- 
tions” apparently covers only the period from May 28, 1953, to 
December 31, 1953, whereas the figure of 130 “dismissals and forced 
resignations” ‘used by the General Counsel for the Treasury includes 

the whole year of 1953. This would mean that between January 1, 

1953, and May 28, 1953, prior to the issuance of Executive Order 

10450, a total of 78 were dismissed or resigned from the Treasury 
Department. But depending upon whether or not Internal Revenue 
Division figures are included it might be 136. Instructions to the 
filling out of form 77 as to the items 6 and 7, read: 


Item 6. Report here all terminations effected because of 
information coming to the agency’s attention which falls 
within the purview of section 8 (a) of Executive Order 10450, 
regardless of whether the termination was effected under Pub- 
lic Law 733 or by other procedures. Report separately the 
terminations in which a hearing was held and terminations 
in which no hearing was held. Do not report terminations 
specifically directed by the Civil Service Commission. 

Item 7. Report here all resignations which occurred 
before a security determination was made. 


The Treasury De partment does not use the investigative facilities 
of the Civil Service Commission but either the FBI or the Secret 
Service.” 

During the period May 28, 1953, to June 30, 1955, there were 12 
cases of employees suspended in the Treasury Department ® who 
were later reinstated to their positions. The average period of sus- 
pension was 4 months and 28 days and the total reimbursement 
amounted to $21,420. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program ® 
for the period May 28, 1953, through June 30, 1955 
following numbers for the Treasury Department: 


1. Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450_.-..—--- 187 
2. Number of employees who resigned before determination was complete d 
in cases where the file was known to contain unfavorable information 
under sec. 8 (a) of Executive Order 10450..----------- ii Ah ao de wilh 113 


Ten of the employees included in the above figure of 187 termina- 
tions were separated under the provisions of the Executive order and 
177 were separated under civil-service procedures.” 

The General Counsel of the Treasury Department “ was asked if all 
10 of those fired under the order were given charges and a hearing 
to which he responded in the affirmative. Yet in two of the cases 
the employees worked less than 5 months and strictly under the order 
were not entitled to the formality of charges. 

Eight of the ten were originally hired prior to January 20, 1953, 
and two thereafter. Two worked less than a year. One of the 10 
has been reemployed in the Treasury Department. 

Of the total terminations of 187 only 3 worked in sensitive positions, 


* Record, pt. IT, p. 1258. 
3# Record, pt. il, S 1322, 
%® Record, pt. I, pp. 731-732. 
# Record, pt. i, p. 1253, 
4 Record, pt. IL, p. 1258. 
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As to the 177 remaining terminations, all separated under civil- 
service procedures, the General Counsel of the Treasury Department 
advised; * 


The 177 cases were only a small fraction of the total num- 
ber of cases forwarded to the Department by the several 
bureaus during the period in question. These cases were 
examined from the point of view of determining the relation- 
ship of the employees to the national security, and the nature 
J seriousness of the offense or offenses. After a careful 
review, it was determined that 177 were of such seriousness 
as to require classifying them as falling within the purview 
of the order. 

It has been the policy of the Department to use the secur- 
ity procedures to supplement, and not as a substitute for, 
normal civil-service removal procedures. 


The General Counsel * was asked who made the decision in each 
of the 177 terminated employees. The following is his answer and 
the additional questions and answers relating thereto: 


A. The decision of course was made in the first instance 
by whatever the bureau was that acted on the matter. It 
had to be made when they determined to act. Then those 
files, all the files, are forwarded on a quarterly basis into the 
Treasury for review to be sure that they are keeping the 
records on a consistent basis. They are reviewed and they 
are sent back. So it would be really a joint determination. 

Q. By that time the employee has been fired? 

A. Yes, sir. 

Q. So that the determination is made in the first 
instance—— 

A. In the field. 

Q. In the field. 

A. Yes, sir. 

Q. And there is no central control over that? 

A. There is no central control as to the recordkeeping until 
the end of the quarter, when the files come in. 

Q. And the determination of whether the person is to be 
classed a security risk when fired is in the hands of the district 
office that makes that determination? 

A. Yes, sir. 


At a later point the following interrogation of the General Counsel 
of the Treasury Department “ took place: 


Q. Who determines whether that file is one containing 
security information? The man in the field? 

A. It would be a joint determination. They would make 
the determination and send it in for review at the Treasury 
Office. 

Q. But the man has already left when the file comes into 
your office? 

A. Oh, yes. 

& Record, pt. II, p. 1253. 


4 Record, pt. II, p. 1264. 
“ Record, pt. II, pp. 1264-1265, 
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Q. Have you reinstated anyone under those conditions, by 
your review? 

A. No, sir; not that I know of because they would have 
been terminated under civil-service procedure. 

Q. In other words, the prior determination is made by the 
man in the field? 

A. By the bureau that is handling it. That’s right. 


Of the 177 terminations under the order 125 were originally hired 
prior to January 20, 1953 and 52 thereafter.“ Fifty worked less than 
a year. Seventeen of the one hundred and seventy-seven were either 
rehired by the Treasury Department, reinstated or otherwise em- 
ployed in the Federal Service subsequent to being carried on the civil- 
service list. 

Only 4 of 113 persons carried as resigned were notified of the fact 
that there was derogatory information in their files. Only 7 of the 
113 occupied sensitive positions. Thirty worked less than a year. 
Kighty-three were originally hired prior to January 20, 1953, and 30 
thereafter.“ Seven of the one hundred and thirteen subsequently 
were rehired by the Treasury Department or by other Federal agen- 
cies. 

The Department of the Treasury Civilian Personnel Security Regu- 
lations, Treasury Department Order No. 82, issued pursuant to Public 
Law 733 and Executive Order No. 10450 was dated September 22, 
1953. This order has been amended and revised five times and it 
does not follow the pattern of the Justice Department sample security 
regulations. This order is written in fuller explanation than will be 
found in the sample regulations, and also broken down into many 
more paragraphs. 

Sensitive position is defined in section 1 and covered, along with 
nonsensitive positions, under section 4, security investigations. 

A very important revision was made of subparagraph section 5 
(d) (1), by the November 21, 1955 amendment 1, under “Bill of 
particulars” the last sentence read, ‘It shall be subject to amendment 
at any time prior to final action in the case.” Amendment changed 
this to read, ‘It shall be subject to amendment within 30 days of 
issuance.” This conforms to Public Law 733. 

Section 5 (d) (4), “Procedure in Reassignment Cases’’ sets forth one 
of the best explanations of what happens in the case of an employee 
reassigned to another position that will be found in the security system. 

Section 5 (d) (5) (i), ‘‘“Employee’s Answer” is found the following, 
“Tf such answer is found insufficient, the employee shall be given 15 
days to file an amended sworn answer.” <A very good provision and 
certainly an added help to the employee in his effort to satisfactorily 
answer the bill of particulars. 

The employee is not to be sent a copy of the decision of the Security 
Hearing Board. 


UNITED STATES INFORMATION AGENCY 


The United States Information Agency was originally established 
as an independent agency by Reorganization Plan No. 8 of 1953 
effective August 1, 1953. It thus came under Executive Order 10450 
immediately. The United States Information Agency is one of those 


4 Record, pt. II, pp. 1254-1256. 
“ Record, pt. II, pp. 1256-1257. 
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agencies given authority under Executive Order 10501 to originall 
classify information or material as Top Secret, Secret, or Confidential, 
and the head of the Agency may delegate such authority to responsible 
officers or employees. 

The Agency “ started with 3,462 sensitive positions and on June 
30, 1955, had 3,562 positions so classified. 

When the Director of the Agency appeared before a subcommittee 
of the House Appropriations Committee “ he stated: 


As you realize, Public Law 402 always has required a full 
field investigation so that everyone on the staff, all Ameri- 
cans, have been field investigated in the past. 

As the result of a new Presidential order and the review 
there were 31 people dropped for security reasons. Most of 
those were on matters of instability, moral factors. The 
examination and reexamination of the files is going on cur- 
rently. We employ about 70 people in the Security Division. 


The following interesting cross-examination appears in this same 
House committee record: ® 


Mr. Rooney. How many Communists have you found in 
the past year? 

Mr. STREIBERT. I reported earlier in discussing the per- 
sonnel matter that we had discontinued and terminated 31 
people. 

Mr. Roonry. The question was: “How many Commu- 
nists did you find?” 

Mr. STREIBERT. I am going to answer it, sir, in this way. 
We discontinued 31 people for security reasons, but we have 
no breakdown to offer the committee as to the security 
reasons within the 31. 

Mr. Rooxnegy. I must repeat the question: “How many 
Communists did you find in the past year, if any?” 

Mr. STREIBERT. None to my knowledge. 


The Director of the United States Information Agency used the 
figure of “31” in his testimony referred to, on February 1, 1954, and 
described them as having been “dropped” for security reasons. The 
reports made to the Civil Service Commission for the period August 
1 to December 31, 1953, disclosed no terminations and a total of 38 
persons as having resigned before determination was completed when 
the file was known to contain unfavorable information under section 
8 (a) of the order. This total of 38 persons resigned from U. S. I. A. 
is the same as that given by the Chairman of the Civil Service Com- 
mission to the Senate Post Office and Civil Service Committee ® in 
March of 1954. 

A Supplemental Appropriation Act of 1953°' in referring to the 
United States Information Agency provided: 


That, until January 1, 1954, notwithstanding the provi- 
sions of any other law, the Director of the United States In- 
formation Agency created pursuant to Reorganization Plan 


# Record, pt. I, p. 967. 

4 Hearings, subcommittee, House Appropriations Committee, 83d Cong., 2d sess., United States Infor- 
mation Agency, p. 388. 

“ At p.405 


» Record, pt. I, p. 987, 1014. 
4. Public Law 207, 83d Cong., Ch. 340, Ist sess. August 7, 1953. 
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Number 8 of 1953 may terminate the employment of any 
person above the grade of G. S. 7 transferred to or employed 
by said agency but this authority shall not be applicable to 
any person entitled to veterans’ preference for Federal 
Government employment. 


Since the Agency had originally been a division of the Department 
of State it operated under the same security regulations as that 
department until the issuance of its own regulations on December 4, 
1953. The security regulations of the Agenc y do not follow the 
pattern of the Justice Department Sample Regulations. One amend- 
ment has been issued since the original issuance of regulations. 

Subparagraph 2.1 (c) in section 2 provides that “All positions shall 
be considered ‘sensitive’ within the meaning of the above definition 
and for purposes of these regulations, except such positions as may be 
specifically designated otherwise by the Chief, Office of Security.” 

These personnel security regulations are divided under headings 
that are different from those found in the sample security regulations, 
however, all provisions of the sample security regulations are found 
in these regulations plus additional explanations on some subjects 
such as Section 3.44 which fully explains that an employee may be 
suspended at any stage of the investigation if information is received 
or developed that would justify such suspension in the light of the 
interest of national security. 

Section 5.31 provides, “The employee shall be informed in writing 
of the recommendation of the Security Hearing Board.” 

From August 1, 1953, to June 30, 1955, the Agency * suspended 1 
employee for a period of 2 months and 9 days and then restored the 
employee to duty. Total reimbursement for this employee during 
the period of suspension was $1,478. 

The Civil Service Commission’s Fourth Consolidated Report on 
Agency Operations Under the Federal Employee Security Program ™ 
for the period May 28, 1953, through June 30, 1955, disclosed the 
following numbers for the U. S. Information Agency: 

1, Number of employees terminated because of security questions —— 
within the purview of sec. 8 (a) of Executive Order 10450__...--- 

2. Number of employees who resigned before determination was com- 
pleted in cases where the file was known to contain unfavorable 
information under sec. 8 (a) of Executive Order 10450_......-..-.-- 74 

Both of the persons carried as terminated were employed in the 
Government prior to January 20, 1953, and 72 of the 74 persons 
resigning were employed in the Government prior to January 20, 
1953. It should be pointed out that all of the total of 76 employees 
terminated or resigned: ™ 

* * * were transferred to this Agency from the Depart- 
ment of State or from the Foreign Operations Administration 
on August 1, 1953, under the provisions of Reorganization 
Plan No. 8 of 1953. 


And that: 


The dates’ of appointment listed in the enclosures are 
accordingly those of FOA, the Department of State, or to 
agencies which later became apart of the Department of 
State. 

% Record, pt. II, p. 1116. 


® Record, pt. I, pp. 731-732. 
* Record, pt. IÍ, pp. 1146. 
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Three of the persons terminated or resigned were noncitizens at 
the time they left the employment of United States Information 
Agency. The Chief of the Office of Security © testified that: 


We regard aliens as coming within the purview of Execu- 
tive Order 10450 by reference to Public Law 733. 


As to the security files, he further testified: 


All of the investigative reports that are forwarded to us by 
the Civil Service Commission are returned to the Civil 
Service Commission when the person leaves our agency. 


But added: 


In a separate communication we notify the Civil Service 
Commission if there was anything in the person’s file which 
in our opinion should be reviewed by another agency prior 
to reemployment of that person. 


VETERANS’ ADMINISTRATION 


The Veterans’ Administration was not included as one of the 
sensitive agencies with power to suspend employees when Congress 
enacted Public Law No. 733.57 The Administration has no power to 
classify information or material since Executive Order 10501 speci- 
fically eliminated any such authority because it was an agency having 
no direct responsibility for national defense. 

Some comments on the security regulations of the Veterans’ 
Administration appear at the end of this agency review. 

Mr. H. V. Higley,” Administrator, Veterans’ Administration ap- 
peared before the committee. He refused to turn over the files, 
correspondence, documents, records, etc., relating to some 48 employ- 
ees or former employees of his agency. 

Mr. Higley contended that: 

All security officers of the Veterans’ Administration, includ- 
ing Mr. Peterson, have been determined by responsible per- 
sonnel classification officials to meet the qualifications 
standards prescribed by the Civil Service Commission. 


Mr. Higley gave Mr. Peterson’s qualifications, among them being: 


Almost 5 years as a security officer and as a member of a 
security loyalty board under Executive Order 9835. 


But when asked how many cases Mr. Peterson participated in as a 
member of the security loyalty board under the old order, Mr. 
Higley said: 

I am sorry; I could not answer that. 


And when asked if the number were actually four cases, he said he 
did not know. Mr. Higley denied that Mr. Peterson was the weak- 


8 Record, pt. II, p. 1146. 

* Record, pt. II, p. 1148. 

s Public Law 733, 8ist Cong., ch. 803, 2d, August 26, 1950; record, pt. I, p. 20. 
8 Record, pt. I, p. 33. 

® Record, pt. I, pp. 858-872. 
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est link in the Veterans’ Administration staff and also denied that all 
cases he worked on had to be reevaluated, saying: 


No individual man has final decision. All cases are evalu- 
ated by others in security in order to be sure that we are get- 
ting a good, broad outline of opinion in back of every decision. 


Though Mr. Derrel Frazier Peterson, Security Officer in the Veter- 
ans’ Administration had appeared before the committee ™ and his 
answers considered unresponsive to the questioning, Mr. Higley said 
he had only read excerpts of that testimony. 

Mr. Higley ê testified that as of June 30, 1953 there were 582 
positions in the Veterans’ Administration classified as sensitive and as 
of June 30, 1955, a total of 691 such positions. As to why there were 
sO many sensitive positions in a normally nonsensitive agency, Mr. 
Higley replied: 

Well, you see in addition to everything that goes on here in 
Washington and itself brings in classified information of a 
defense and civilian defense nature, we have managers in 70 
regional offices as well as 173 hospital managers. You can see 
how easily the figures multiply with just those in somewhat 
top positions who are required to handle classified information 
that comes to them. All these individuals must therefore be 
in sensitive positions or we could not function. 

Asked what kind of information would be handled by these persons 
in sensitive positions, Mr. Higley said: 


Well, everything that comes to us from the Defense Depart- 
ment and is marked ‘‘classified”’, including civilian defense 
and the work of relocation. Of course, in medical, there is the 
Atomic Energy Commission who deal with us in atomic medi- 
cine and anybody that has anything to do with that must 
also be cleared. 

And then, of course, the Counsel just told me, anybody who 
is in this program has to be cleared; that is the security 
program. 

Mr. Higley was asked to give the approximate length of suspension 
of persons subsequently cleared and restored to duty. He replied: 


No, I couldn’t give you that information. Some of them 
have been too long and I think that some have been reason- 
ably the right length of time that would be necessarily 
involved. 


Mr. Higley ® stated that the four security officers, including Mr. 
Peterson: 


Work together in different combinations to get a con- 


sensus of opinion of the data involved and try to arrive at a 
conclusion. 


+ * * * * 
All they do is recommend. They have to agree or they 
get no place. 
* * * * * 
® Record, pt. I, pp. 605-616. 
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They come to a meeting of minds so that they can con- 
vince the Security Director that he can make a certain 
recommendation. 

* * * * * 


They are advisers and consultants and work with the 
Security Director. Out of their working together the Se- 
curity Director comes up with his determination concerning 
what he thinks should be done. The security officer at that 
point has to have the concurrence of the legal officer. 

That is the first rung of the ladder. 


And, Mr. Higley described the course that followed in the handling 
of a case before a person is suspended, saying: 


Even the security officer can’t suspend anybody. The 
evaluators are the first rung of the ladder in going over the 
information. If they find that there is no basis to the allega- 
tions, they can recommend clearance for the man right then 
and there. However, if they believe that the man should be 
suspended, they make that recommendation to the Director 
of Security. 

If the Director of Security and the legal officer agree with 
the recommendation that the employee be cleared, that ends 
it; if they recommend suspension, the case goes to the 
Deputy Administrator, who has authority to order suspen- 
sion under charges. If, however, they disagree, the case 
goes before a special high level board of VA management 
personnel that I have picked. They can call the employee, 
and ask for information which may assist in deciding the 
case. 

This board can clear the employee, or recommend sus- 
pension. In the latter instance the case goes to the Deputy 
Administrator, my direct assistant in my own office. He is 
the only one, below the Administrator, who has authority to 
suspend an employee. 

Now, if the Deputy Administrator decides that there is 
merit in what has gone on before and further decides that 
the man should be suspended, the Deputy Administrator has 
the authority to take that action. 


For the period May 28, 1953 to June 30, 1955, the Veterans’ Admin- 
istration® has 31 eases of employees suspended under the Executive 
order and later restored to duty. The average period of suspension 
was 7 months and 19 days and the total reimbursement was $78,419. 


Following suspension of an employee, his answer, hearing, etc., Mr. 
Higley “ said: 


It then comes to me and I am the only one that can either 
terminate a man’s employment or put him back on the rolls 
and that has been the way it has been throughout our entire 
system. 
The Fourth Consolidated Report on Agency Operations Under the 
Federal Employee’s Security Program® covering the period May 28, 
& Record, pt. I, p. = 


Record, pt. I, p 
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1953, through June 30, 1955, disclosed the following numbers for the 
Veterans’ Administration: 


1. Number of employees terminated because of security questions fall- 
ing within the purview of sec. 8 (a) of Executive Order 10450 


ee Sse 449 
2. Number of employees who resigned before determination was completed 
in cases where the file was known to contain unfavorable information 

under sec. 8 (a) of Executive Order 10450_......-.---2-.2 2{- 1, 387 


In explanation of this high figure for a normally nonsensitive agency, 
Mr. Higley © stated: 


The people on our payroll number about 170,000 * * * 
lus those that are on the payroll without compensation. 
‘he total runs well over 200,000. I think you would have to 

take into consideration the numbers involved. * * * We 
have employees all the way from grade 2 and up; that is, we 
have a lot of people that are performing manual labor as well 
as other jobs, a cross section of people, let us say. You 
would therefore want to take these facts into consideration 
in determining the number of people we have handled as 
compared to the number of people we employ. 


Asked as to the classification under Executive Order No. 10450 of 
the 449 cases of terminations carried by the Civil Service Commission 


Mr. Higley said: 


Well, of this 449 a great majority of them, I would say, are 
probably in the let us say 8 (a) (1) or 8 (1) (a),whatever this 
is, that first category that are not security cases. 

It would come under a regular civil-service procedure. 


Mr. Higley * was emphatic in saying: 


The point I am trying to make is that a great bulk of these 
come under civil service. Their case was considered under 
civil service and they were not terminated * * * under 
10450, so they did not lose their rights. 


Calling upon the Chief Counsel of the Veterans’ Administration, 
to explain further, Mr. Odom ® said: 


The procedure, Mr. Higley adopted as Administrator of 
Veterans’ Affairs sets these over onto the civil service side 
and the procedure is pursuant to the civil service and not 
pursuant to 10450. 


Asked if that would be true of all of the 449 persons, Mr. Odom 
stated: 


The great majority of them. 


Information supplied by the Veterans’ Administration ® at a later 
date indicated that of the 449 persons carried on the Civil Service 
Commission’s Fourth Consolidated Report ” as “terminated because 
of security questions falling within the purview of section 8 (a) of 
Executive Order 10450” oniy 23 were actually terminated pursuant 
to the order and 426 were actually terminated according to civil 
service procedures. 

“ Record, pt. I, p. 870. 
© Record, pt. I, p. 870. 
* Record, pt. I, p. 870-871. 


* Record, pt, II, pp. 1090-1093, 
” Record, pt. I, pp. 731-732. 
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Analysis of the figure of the 23 firings discloses additional infor- 
mation as follows: Only 2 sensitive positions were involved; 3 of the 
23 actual firings under the order have been reemployed in ‘the Vet- 
erans’ Administration; and 19 of the 23 were hired prior to January 
20, 1953 and 4 thereafter; 

Of the 426 terminations under civil-service regulations, 382 worked 
less than a year, 10 have been reemployed in other Federal agencies 
or departments, 44 were hired prior to January 20, 1953 and 382 
thereafter. 

Information with reference to the 1,387 resignations from the 
Veterans’ Administration ™ discloses that 1,091 worked less than a 
year, 10 were reemployed in the Veterans’ Administration and 69 
elsewhere in Federal service, only 2 worked in sensitive positions, 
only 275 were informed that there was derogatory information in their 
file, 239 were employ ed prior to January 20, 1953 and 1,148 there- 
after. Only 65 cases involved derogatory information under section 
8 (a) 2 through 8, while 1,332 were strictly suitability matters under 

section 8 (a) (1). 

It is quite possible that more than 69 have been reemployed in 
other Federal positions since the record ” indicates that files on 
many additional persons had been referred to other Government 
departments or agencies indicating consideration for employment. 

The Veterans’ Administration personnel security regulations issued 
pursuant to Public Law 733 and Executive Order No. 10450 were 
dated July 21, 1953, and these have been amended and revised three 
times. These regulations follow the Justice Department sample 
security regulations pattern very closely. 

Section 705 (b) of the Veterans’ Administration regulations cor- 
responds to section 5 (B) of the sample regulations. The former 
include the entire criteria items including the “suitability items which 
are omitted in the latter regulations subsection, in evaluating the 
alleged derogatory reports. However the revised Veterans’ Admin- 
istration security regulations conform to the sample regulations in 
this respect, thereby disregarding the suitability items. 

Current security regulations of the Veterans’ Administration pro- 
vide, section 705, D (1) that where the Director of Security and the 
Legal Officer cannot agree that the information or report is deroga- 
tory to the extent that retention of the employee may not be clearly 
consistent with the interests of national security, the entire case will 
then be reviewed by a three man committee composed of high-level 
management or administrative personnel of the Veterans’ Adminis- 
tration. This three-man committee is empowered to, by a majority 
vote, determine favorably to the employee whereupon the Director 
of Security of the Veterans’ Administration will issue the necessary 
certificate of clearance. 

Section 705 I (4) was revised effective December 14, 1955, to include 
the procedural steps to be followed if the facts in the case indicate 
violation of the Hatch Act 9A or an appropriation act restriction. 


n Record, pt. TI, pp: 1094-1104 
1”! Record, pt. II, p. 1104. 
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Warre Hovse OFFICE 


The Civil Service Commission’s “Fourth Consolidated Report On 
Agency Operations Under The Federal Employees’ Security Program’”’™ 
for the period May 28, 1953 to June 30, 1955, publicized the following 
statistics for the White House Office: 


Number of employees terminated because of security questions falling 
within the purview of sec. 8 (a) of Executive Order 10450. -....-.-..- 


Inquiry of the assistant to the President ™ brought forth the 
information as to these two employees, that: 


One resigned, while the other’s appointment was ter- 
minated after a conference with the employment staff officer 
in the White House. 


The chairman of the Civil Service Commission advised the com- 
mittee as to these two employees carried as terminated: 


After making appropriate inquiry I have ascertained that 
both employees received excepted indefinite appointments, 
in the case of one on August 11, 1953, and in the other case 
on January 10, 1955. Following background investigations 
employee No. 1 resigned on August 20, 1953, and employee 
No. 2 was terminated on February 11, 1955. 

A check of the Federal Records Center in St. Louis, Mo., 
does not reveal any subsequent employment for either 
employee. It has been ascertained that employee No. 1 
first entered on duty in the Federal service on February 17, 
1930, and was employed intermittently thereafter. Em- 
ployee No. 2 served for many years in the legislative branch 
of the Government prior to employment in the executive 
branch. No hearing was required or necessary in connection 
with the termination of employee No. 2. 


The Chairman of the Commission also advised that steps were being 
taken to correct the form 77 to show the one case as a resignation 
instead of a termination. 


n Record pt. I, p. 731. 
% Record, pt. II, p. 1172. 





PART XIII 
ADDENDUM 


The studies made by the subcommittee conducted under the pro- 
visions of Senate Resolution 20, and outlined in this report, make the 
conclusion inescapable that remedial action is indicated to adequately 
protect the individuals employed by the Federal Government from 
infringement of their fundamental rights as granted them by the 
Congress, while at the same time, obtaining the maximum pro- 
tection of our Nation from Communist and similar infiltration and 
machination. 

No member of this subcommittee doubts the need for a revision of 
the procedures and policies of our Government in the area of Federal 
employee security and that serious injustices have been done to many 
of our governmental employees under present procedures. 

Should such revision and correction of policy be made by amend- 
ment of statutory law or changes in the administrative procedures 
being employed in the executive department under existing statutes? 
The subcommittee has been surprised at the lack of judicial record of 
decision on many applicable legal questions which have arisen in their 
area of study. Their interest has time and again been aroused by 
the frequency with which the need for interpretation of the funda- 
mental American doctrine of separation of powers has been evident. 

In the enactment of Public Law 733, August 26, 1950, the Congress 
clearly recognized the imperative need for legislative action in the 
field which had previously, in large part, been handled by Executive 
order and decree. Prior to the enactment of Public Law 733, Presi- 
dent Truman, in Executive Order 9835, dated March 21, 1947, 
stated that this order was issued— 


by virtue of authority vested in me by the Constitution and 
statutes of the United States * * * and as President and 
Chief Executive of the United States— 


but Executive Order 9835 did not cite either the constitutional or 
statutory authority on which it was based, and pursuant to which 
the action taken was exercised. 

Considering first the constitutional powers of the President, the 
only applicable provisions of the Constitution are section 1 of article 
II, “The executive power shall be vested in a President of the United 
States of America,” and section 3 of article II, “he shall take care 
that the laws be faithfully executed.” Neither of these constitutional 
provisions carry any possible interpretation that the Chief Executive 
can intrude on the provision of section 1 of article I that “All legisla- 
tive power shall be vested in a Congress of the United States.” Since 
no constitutional authority exists for the exercise of legislative power 
by the Chief Executive and since the Constitution explicitly provides 
that he must see that the laws be faithfully executed, then it is essen- 
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tial that every Executive order must be in conformity to and based 
on some existing law and not a distortion, perversion, and enlarge- 
ment thereof. 

Executive Order 9835 did not cite any existing law it was designed 
to execute, and the order itself stated in the preamble that its purpose 
was— 


that maximum protection must be afforded the United States 
against infiltration of disloyal persons into the ranks of its 
employees and equa] protection from unfounded accusations 
of disloyalty must be afforded the loyal employees of the 
Government. 


It is clearly incumbent on the authorized governmental authority to 
state its rules and procedures for this dual security purpose with such 
clarity that. the possibility of misunderstanding or misconstruction is 
ata minimum. It is equally important that these rules and procedures 
be not complicated by the intrusion and assumption of authority by 
governmental departments and agencies that hold neither the consti- 
tutional nor statutory authority to so act, and if statutory authority 
exists, it is absolutely essential that this authority be strictly construed 
and exercised within the clear limitations of the delegating statute, 
otherwise confusion is inevitable and injustice probable. 

On the 26th day of August 1950, — entered this field of 
legislative responsibility by comprehensive, rather than piecemeal 
enactment, in the passage of Public Law 733. Unlike Executive Order 
9835, there was no mention in the title of this act of Congress of 
purpose, other than “to protect the national security of the United 
States.” There was no announced purpose to protect the Federal 
employee from injustice and in fact the title further stated that the 
purpose was to protect the Nation by explicit permission for the sum- 
mary suspension of civilian Federal employees. 

In this act, the Congress recognized the drastic nature of the 
legislation by spelling out clearly and definitely how, and by whom 
the extraordinary power should be exercised. 

It delegated to 8 Cabinet Secretaries and to the beads of 3 other 
executive agencies, the authority in their absolute discretion to 
suspend an employee within their respective jurisdictions when 
“deemed necessary in the interest of national security,” and the Con- 
gress, in the enactment of this statute, showed its further cognizance 
of its extraordinary character by spelling out provisos to govern the 
use of its provisions. 


The first proviso stated that— 


to the extent that the interest of national security permit, the 
suspended employee must be notified of the reasons for his 
suspension and given a 30-day period in which to file state- 
ments or affidavits to support reinstatement to duty. 


It further provided that— 


Following investigation and review, the employment of the 
employee concerned could be terminated by a finding of the 
agency head that termination was necessary or advisable in 
the interest of national security. 
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The second proviso dealt with the problem of permanent employees 
and required that between suspension and termination, such employee 
must be given timely, written notice of the charges against him and 
opportunity to answer these charges, together with the right to a 
hearing followed by a review of the evidence by the agency head and 
a written statement of the agency head’s decision. 

The third proviso dealt with the possible restoration of the em- 
ployee concerned to reemployment within the agency and his com- 
pensation for the interim period. 

The fourth proviso attempted to protect the terminated employee 
in his employment in another Government agency. 

The fifth proviso also dealt with the reemployment of the termi- 
nated employee in another Government agency, but requiring prior 
consultation by the employing agency with the Civil Service Com- 
mission. 

In section 3 of Public Law 733, Congress once again showed its 
awareness of the extraordinary nature of the legislation by providing 
that “the provisions of the act’? might, if the President dedlihed it 
necessary in the interest of national security, from time to time be 
extended to other departments and agencies of the Government. 

Here, for the first time in this area, the Congress delegated legis- 
lative power to the President, but in so doing the Congress was 
meticulous in the wording of the section that the power of the Presi- 
dent could extend only “the provisions of this act,” and not enlarge 
or change these provisions or their exercise. The Congress also made 
provision that these extensions by the President should be ‘‘from time 
to time,” as deemed necessary in the interest of national security. 
Certainly it was the intent of Congress in this section to delegate 
authority to the Chief Executive when changed or changing conditions 
of national security developed from time to time to extend the pro- 
visions of the act to other governmental agencies when deemed neces- 
sary, without coming back to Congress for legislative action to meet 
the new conditions if and when they arose. It would seem equally 
clear that Congress never intended that any President should use 
this delegated power to issue an Executive order which would rewrite 
the provisions of the act, revamp its procedures, revise its goals, and 
without “time to time’ examination, extend the provisions of the 
act and the added provisions of the Executive order to each and every 
agency of the Federal Government. 

On the 27th day of April 1953, the President issued Executive 
Order 10450. It is under the application of the provisions of this 
Executive order that most, if not all, the individual cases and com- 
pana studied by this subcommittee and referred to in this report, 

ad their genesis. It seems pertinent, therefore, to consider care- 
fully two basic questions in connection with Executive Order 10450: 

First, was this Executive order a proper exercise of administrative 
authority under delegated statutory authority, or was it an assump- 
tion of Bene nl function over and beyond the legislative power 
which Congress intended to delegate by Public Law 733 or other 
statutory enactments in this field of legislation? 

Again attention is directed to what seems to have been the clear 
intent of the Congress in the passage of Public Law 733 and that 
while recognizing the paramountcy of national security, they definitely 
provided for limitation of the application of the statute to 11 spe- 
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cifically named agencies of Government which were recognized as so 
sensitive to danger of infiltrated subversion as to justify the necessity 
for yielding by our Federal employees of certain basic individual 
rights. 

“And the Congress, recognizing that in the exigencies of cold or hot 
war conditions the public interest might require the extension of these 
extraordinary measures to still other agencies of the Government 
without the delay incident to congressional amendment of Public 
Law 733 and the further fact that when the necessity developed, 
Congress might not even be in session, they clothed the President 
with legislative power “from time to time” to examine the statute in 
the light of changed conditions and if he should “deem it necessary 
in the best interest of national security’ to extend “the provisions 
of this act” to “such other agencies or departments of Government.” 

In so doing, the Congress definitely delegated a portion of its legis- 
lative power to the President, but limited the exercise of this power 
with five recited restrictions: 

The ‘‘time to time” examination of need for such extension. 

2. A determination of “such other agencies” as he deemed essential 
to be included. 

3. An affirmative preliminary finding that such extension was 
“necessary in the interest of national security.” 

4. A limitation of the application of the law to such new agencies 
to the wording of “the provisions of the act.” 

5. An immediate report of his exercise of this delegated legislative 
power to the “Committees on Armed Services of the Congress.” 

A study of Executive Order 10450 would seem to demonstrate 
clearly that those who drafted this Executive order for the signature 
of the President paid scant attention to these five restrictions that 
the Congress had deliberately placed on the exercise of the delegated 
legislative power as outlined in section 3 of Public Law 733. In 
addition, there seems no evidence that they had taken steps to inform 
themselves as to the purpose and intent of the Congress when they 
passed the act. 

A study of the record of the Senate Committee on Armed Services, 
when it was considering H. R. 7439, which in its final enacted form 
became Public Law 733, shows clearly how concerned the members 
of the committee were with the inherent dangers of this delegation of 
legislative power to the executive branch. 

The following excerpts from the hearings before the Senate Com- 
mittee on Armed Services of the 81st Congress, 2d session, taken from 
the committee record are indeed pertinent as presenting the intent of 
the Congress in the enactment of Public Law 733: 


The CHatrmMan. Now in a word, what does the bill do? 

Mr. Larkin (General Counsel, Secretary of Defense). This 
bill gives authority to the Secretary of Defense; Army; 
Navy; Air Force; Chairman of National Advisory Com- 
mittee on Aeronautics; Chairman National Labor Rela- 
tions Board; Chairman, Atomic Energy Commission; and 
Departments of Treasury, Commerce, and Justice, to sum- 
marily suspend civilian employees who in their opinion 
are security risks, * * * 

Senator Jounson. And there is no appeal? 
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Mr. LARKIN. Not under this. Under the loyalty pro- 
gram he does have appeal to the Richardson Board * * * 

While the President’s loyalty program is in effect and con- 
tinues in effect, we would of course adhere to the procedures 
of the President’s loyalty program for a loyalty case. If in 
future years for any reason the President felt the loyalty 
program was not required for the executive department as a 
whole and rescinded it, we would of course, adhere to the 
procedures in the President’s loyalty program for a loyalty 
case. However, there are these other types of security cases 
and if we do not have this authority, we cannot judiciously 
handle them. 

Senator Jonnson. This bill does not deal with the removal 
of disloyal employees? 

Mr. Larkin. We represent to you that we will not handle 
disloyalty cases under this as long as the President’s program 
is in existence. We will handle them under his procedure. 
This is designed at this time principally for use in security 
cases as distinct from loyalty cases. * * * 

We do not intend to handle loyalty cases under this bill as 
long as the President’s program is in existence. 


It should be particularly noted in the light of the fact that Execu- 
tive Order 10450 completely repealed the President’s loyalty program 
under Executive Order 9835, that Mr. Larkin, in his testimony in 
five separate statements, gave the committee clearly to understand 
that they expected the President’s loyalty program to be continued. 

The committee members were greatly concerned over the powers of 
suspension lodged in agency heads under this bill, and the possible 
abuse of their application under the terms of the legislation. Cer- 
tainly the five separate statements by the defense counsel, Larkin, 
were made for the purpose of reassuring the Senators as to the ex- 
pected continuance of Executive Order 9835 and either these assur- 
ances were honestly made or were made for the purpose of securing 
the support of the Senate for H. R. 7439. 

Further excerpts from the hearing on this bill are illuminating: 


Mr. Larxtn. We do not intend to handle loyalty cases 
under this bill as long as the President’s program is in exist- 
ence. 

Senator SALTONSTALL. As this bill reads, these agency 
heads can suspend without pay, any civilian officer or em- 
ployee * * *. It is in the discretion of the agency as to 
whether he gets a hearing or not. Now, if he does not get a 
hearing, that damns the fellow pretty well for life * * *, 
Now suppose the agency head decides not to give him notice 
of why he is A or give him a hearing, this man is 
let out without any opportunity of any kind to give his side 
of the case. * * * Then in your interpretation of this 
bill * * * he is given as many reasons as national security 
will permit and he has an inalienable right to ask for a 
hearing. 

Mr. Larkin. And be represented by counsel. 

Senator SALTONSTALL. In other words he will always get 
a hearing, but the number of reasons given him for his firing 
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depends on the discretion of the man in charge. Is that 
correct? 

Mr. Larkin. That is correct. 

Senator SALTONSTALL. Another question. While this bill 
is broad as to the departments to which it applies under 
section 3, the President can extend it to any department he 
wants; can he not? 

Mr. Larkin. If he feels that some department has gotten 
to a point where it is using sensitive material or classified 
material, he can include them. 

Senator Bripexs. Section 3 is a very general provision. 
It does not give any reason for doing it except being in the 
best interest of the national security. I don’t see how you 
are going to use a bill like this and have the President’s 
lovalty program at the same time. You are trying to 
move up two streets at the same time. 

Mr. Larkin. We have temporary authority of this kind 
right now. 

The Cuarrman. The Army, Navy, and Air Force have it 
now. You are trying to extend it to other Departments 

Mr. Larkry. On a temporary basis only. * * * As we 
see it, the loyalty case which is handled by the President’s pro- 
gram under Executive Order 9835 * * * the disloyal em- 
ployee is a potentially treasonable person and should not be 
on the payroll of the Federal Government, but as distinct 
from these loyalty cases, there are some employees, a minor 
number actually, while loyal or while there is no proof that 
they are disloval, are of such characteristics that it is 
dangerous for them to work at a sensitive job. 

Senator CHAPMAN. I wish Mr. Larkin would tell us what 
Federal agencies ought not to be classified as sensitive 
agencies. 

Mr. Larkin. The Federal agencies that do not have 
classified material. <A lot of Federal agencies hire droves of 
laborers who do not have access to classified material at all. 

Senator Byrp. Section 3 gives the President the right te 
classify every agency as a sensitive agency. 

Mr. Larkin. That is right. 

Senator Byrp. He could take in the whole Government. 
This bill covers about a million employees. We have 2 
million. He could put the other million in * * * I want to 
ask about this section 3. Does the President have to give 
reasons for including other agencies as sensitive, or can he 
just say they should be included? 

Mr. Larkin. I think he would have to make a finding that 
he deems it necessary * * * that department X should now 
have this power because of the sensitive character of the 
work they are now doing. 

Senator Brinces. Do not you think he should give some 
reason when he makes the change that he should make a 
finding * * *? 

Mr. Pi We have delineated here what are generally 
regarded as the sensitive agencies that need the authority 
at this time. If there are others that become sensitive, the 
President can at that time give them the power. 
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Senator SALTsONSTALL. I offer as a suggestion that there 
be added at the end of section 3, the words “‘if any depart- 
ments or agencies are included by the President, he shall so 
report to the Committees of Armed Services of the Congress” 
One President may add one department and another Presi- 
dent another department, and there is no knowledge in 
Congress as to what departments are included or not in- 
cluded. 

Chairman RusseLL. Without objection this amendment 
will be adopted * * *. 

Senator Hunr. I suggest that section 3 state, “The pro- 
visions of this act shall apply to all other departments.” 

Senator Hunt then offered his amendment and it was 
rejected 5 votes for, 5 votes against, and 3 Senators voting 
neither way. 


Thus, it is crystal clear that the committee of the Senate considering 
this legislation did not wish to have the act applied to all agencies 
and refused to acc ept such an amendment. It is also clear that 
they were time and again given assurance that it was not the purpose 
or intent of the legislation to extend the provisions to all agencies, 
but only as they became sensitive through changed conditions. 

The bill was passed by the Congress with the five restrictions on 
the exercise of this extraordinary power of extension which we have 
— set out. To restate them: 

. Time to time examination of the need to extend to additional 
agencies and affirmative finding. 

This was violated by the extension through Executive Order 10450 
to all agencies without such periodical study of changed conditions. 

An examination of the governmental agencies in the light of 
— which had developed, bringing them into the handling of 
classified material. These examinations were to be periodic. 

An affirmative preliminary finding that such extension was 
necessary to a particular agency because of the threat to national 
security in that agency through a changed situation. 

4. The extension must be limited ‘to the provisions of this act.” 
Executive Order 10450 set up new standards and procedures, deprived 
employees of certain basic statutory and constitutional rights, and 
clearly and definitely infringed on the “absolute discretion” lodged 
in the head of each agency by Public Law 733. 

In order to apprise the Congress of the extension of these extraor- 
dinary provisions to other agencies, the President must notify the 
Committees on Armed Services of the Congress whenever he added 
another agency to the coverage of Public Law 733. The subcommittee 
staff workers were advised that there is no record in the files of the 
Armed Services Committees of the Congress of any report whatever 
relative to the extension of the coverage to other agencies by 
Executive Order 10450 or other order of extension. 

Further evidence of the perturbation of committee Senators over 
the possible injustices in the misuse of powers delegated or assumed 
under Public * 733, the following additional excerpts from the 
committee hearings are enlightening: 


Senator Morse. I think it important that a legislative 
record be made for the purpose of future interpretation of 
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this law * * * The agency head, under this bill, decides 
that Mr. X is a bad security risk and orders him suspended. 
Then on page 3 of the bill we have the procedure for a 
hearing but the hearing is held before the very same person 
who suspended him, or someone designated by the agency 
head. No matter what is presented at that hearing, the 
suspending officer still has the power to say “you are still 
suspended.” 

Mr. Larkin. More power even than that. He has the 
power to terminate the employment. 

Senator Morse. As far as the procedure is concerned, 
you are vesting here in the head of an agency, complete and 
final authority to permanently fire this man, irrespective 
of what evidence must be brought out in the hearing. You 
give him complete and final judgment. It is a tremendous 
power over the rights of individuals which, if it could be 
justified at all, can be justified only because the common 
good has to be paramount over the rights of individuals and 
we have to exercise the arbitrary power. What check do 
you have on this suspending officer, who is a human being, 
subject to the prejudices of human beings, if he wants to 
follow a course of action of taking it out on somebody? 
He says “you are fired.” The man asks what for. He 
answers, “I think you are a bad security risk.” He gives 
him a hearing in his office, listens politely and when he gets 
through presenting evidence that certainly should return 
him to his job, the officer says, “I am of the same opinion 
still. You are through.” 

Now what check have you got on arbitrary discretionary 
power being exercised by the heads of departments * * *, 
What check do you have on an officer of Government that 
just wants to abuse his power under this law * * *. If he just 
does not like the guy he should not have to work with him 
in the job as head of that department with the grave re- 
sponsibilities that he has, but * should not be tempted to 
get rid of some fellow on the basis of a false charge that he is 
a bad security risk * * * because of his hatred, his judgment 
might be swayed. Employee Mr. X should be protected if 
somebody checking on that suspending officer’s decision is 
satisfied that he is wrong * * *. If we have a man in the 
Navy Department or one of the departments listed here, and 
the head of that Department thinks that Mr. X is the type 
of person that he does not want around for the doing of 
highly confidential work he has to do, I want him to be in 
a position so he can get rid of X, but X has some rights 
too. * * * I do not see why the head of the department 
should be given the final authority to make the final judg- 
ment. If he has authority to suspend, we are protected 
during suspension. If you check on his judgment and find 
him in error and you transfer X, the head of the department 
is protected and if your finding is that X is all right, the 
Government is not injured by putting him some place ‘else. 
* * * The decision of the head of the department should not 
be final until someone else passes on the record other than 
the dismissing officer himself. 
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It will be noted that in the issuance of Executive Order 10450, the 
executive department not only contravened or disregarded the restric- 
tive provisions of Public Law 733 which Congress had made obligatory 
on extension of its provisions, but introduced some entirely new con- 
cepts of authority over Federal employees which removed even some 
of the safeguards enjoined in Public Law 733 and which were foreseen 
by some of the Senators on the committee which considered the 
legislation. 

he subcommittee members are strongly of the opinion that the 
public welfare must be paramount in protecting our Nation from 
subversive infiltration of our governmental machinery and that it 
may well be necessary that basic individual rights may have to yield 
to threats to the safety of the Nation. The use of Government- 
employee channels for the infiltration of subversives is also recognized 
as an attractive field for the activities of the enemies of our govern- 
mental system. The subcommittee also recognizes that we have 
many instances where national danger requires the yielding by 
individuals of certain basic securities. Instances of this demand on 
individuals are our draft laws which force our citizens into military 
service, the imposition of martial law involving the suspension of civil 
process, the use of the right of eminent domain in the assertion of the 
paramountcy of the public need over private property, but the sub- 
committee feels strongly that the record uncovered by our studies 
of the present policies for protection from subversion in Federal 
employment has been allowed to develop into inexcusable confusion 
and unnecessary demands on the individuals in Federal employment 
and in many instances has resulted in positive injustice to hundreds 
of our Federal employees. Not only have these procedures resulted 
in these injustices to some of our Federal employees, but in the 
exercise and use of these procedures a burden of obloquy has been 
imposed on Federal employees that will carry over to their families 
and children in a way that in effect is as inexcusable as attainder. 

There is no difference of opinion by the members of the subcom- 
mittee as to the need for early action to clarify present procedures and 
to restore as far as possible compatible to the national need, the funda- 
mental securities of individual federal employees. 

The subcommittee is also strongly of the opinion that corrective 
action can not be achieved by amendment through the issuance of 
executive orders. Executive orders have no stability and no tenure 
longer than the wishes of the executive issuing the order. The 
Executive of today must yield to his successor of tomorrow. The 
successor may repeal existing orders, as was done in the case of 
Executive Order 9835 by Executive Order 10450. Even where the 
Executive remains the same person, there is nothing to prevent his 
changing bis mind and issuing a new order at any time be sees fit. 

While it is fair to assume that the President of the United States 
will act with commendably high motives in the issuance of Executive 
orders, yet the fact remains that the curtailment of fundamental 
employees’ securities can be just as devastating and destructive even 
when the infringement emanates from orders issued with the very 
best of intention. 

Also, Executive orders must of necessity be administered by 
subordinates, and it follows that these orders and their application, 
unless clearly defined and limited by statutory language, can be as 
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diffused, varied and confusing as the caprices, vagaries, prejudices 
and temperament of the bost of officials applying them. Even 
attempts by the present administration to bring some measure of 
uniformity of interpretation and application in present policies Þave 
proven to be little short of futile because of the absence of detail 
and explicit control of this vitally important field. 

The subcommittee is convinced that there must be enacted by the 
Congress at the very earliest possible time, legislation that will set 
forth in the clearest of language the situations and conditions under 
which the individual rights of Federal employees must be yielded in 
the interest of national security. There must also be statutory pro- 
visions as detailed as necessary as to administrative procedures for 
putting into effect the statutory provisions. 

Executive orders for the purpose of administration are essential 
in the executive department, but they should never be used as a means 


, of invading the legislative function of Congress as provided by our 


Constitution. 

A very cogent illustration of the danger of attempting to legislate 
by Executive orders, fiats or decrees, is afforded by again referring to 
Executive Order 9835 and Executive Order 10450, Executive Order 
9835 was titled “Prescribing Procedures for the Administration of an 
Employees’ Loyalty Program in the Executive Branch of the Govern- 
ment.” The order issued under this title dealt entirely with loyalty 
cases. Among its provisions for the protection of F ederal employees 
were these: The appointment in each department and agency of one 
or more loyalty boards. The employee charged with disloyalty was 
assured the right to a hearing before such loyalty board, the right to 
appear personally or by counsel at such hearings, the right to be 
served with a timely written notice of the time and place of hearing, 
detailed information of the charges against him with the right to reply 
to the charges, the right to present evidence, and the privilege of 
appeal from an adverse decision of the loyalty board to the head of 
the agency, and a further appeal from the agency head to the Civil 
Service Commission Loyalty Review Board. 

Provision was made for the establishment in the Civil Service 
Commission of “a Loyalty Review Board of not less than three 
impartial persons, members of which should be officers or employees 
of the Commission.” 


The Board shall have authority to review cases involving 
persons recommended for dismissal on grounds relating to 
loyalty by the loyalty board of any department or agency. 


The Board was authori ed to make rules and regulations deemed 
necessary to implement “statutes and Executive orders relating to 
employee loyalty.” 

Executive Order 9835 made this further provision: 


The Loyalty Review Board shall currently be furnished 
by the Department of Justice, the name of each foreign 
or domestic organi ation, association, movement, group or 
combination of persons which the Attorney General, after 
appropriate investigation and determination, designates as 
totalitarian, Fascist, communistic, or subversive, or as 
having adopted a policy of advocating or approving the 
commission of acts of force or violence to deny others their 
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rights under the Constitution of the United States, or as 
seeking to alter the form of government of the United 
States by unconstitutional means. 


The Loyalty Review Board was also directed to advise all depart- 
ments and agencies on all problems relating to employee loyalty 
and to disseminate information pertinent to the employee loyalty 
program. 

Executive Order 9835 also fixed some standards for its application 
and recited: 

The standard for the refusal of employment or the removal 
from employmeat in an executive department or agency on 
grounds relating to loyalty, which shall be on all the evidence, 
sabotage, espionage, * * * treason or sedition * * * revo- 
lution or * * * membership in, affiliation with, or sympa- 
thetic association with any foreign or domestic organizations, 
association, movement, group or combination or persons, 
designated by the Attorney General as totalitarian, Fascist, 
Communist, or subversive * * * or seeking to alter the 
form of government of the United States by unconstitutional 
means. 


When on April 27, 1953, the executive department issued Executive 
Order 10450, which purported to be pursuant to Public Law 733 
dealing with the national security, and clothing certain designated 
agencies with absolute discretion but limited power in the field of 
security legislation, with the right to suspension of the employee, the 
new order, Executive Order 10450, extended the provisions of Public 
Law 733 to all departments and agencies of the Government. But 
Executive Order 10450 directly revoked Executive Order 9835, and 
by so doing, abolished all loyalty boards and the Loyalty Review 
Board, but allowed them a — of 120 days from the effective date 
of the new order to complete certain pending cases that were in process 
of study. However, while eliminating entirely the Loyalty Review 
Board and the local loyalty boards set up by Executive Order 9835, 
the new order added these words: 


The Department of Justice shall continue to furnish the 
information described in paragraph 3 of part III of Executive 
Order 9835, but directly to the head of each department and 
agency. 


It is clear from the foregoing quotations from the two Executive 
orders that the provision for the Department of Justice to make avail- 
able to the Loyalty Review Board a tentative list of organizations 
listed by the Attorney General as subversive, was for the purpose of 
enabling the Loyalty Review Board to have this information to help 
in the work of review of cases coming before the Board and for the 
passing of information by the Board on to the particular agencies 
concerned. 

However, in abolishing the review boards, the new order retained 
the language relative to the compilation by the Attorney General of 
alleged subversive greups and added legislation to the effect that the 
Attorney General should disseminate the information on these lists 
directly to every agency and department of the Government. The 
subcommittee has grave doubts as to the justice of allowing the 
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Attorney General or any other official to place groups on a black list 
without opportunity of the groups to have a hearing or present 
evidence of innocence and without any provision for a revision of the 
list from time to time to reflect new evidence or changed conditions 
as to the group itself, but it has no doubt whatever that clothing the 
Attorney General with the right to disseminate such a list throughout 
every agency and department of Government is an exercise of ‘legis- 
lative function by an executive department as dangerous as it is 
unjustified. 

Realizing that if the present confusion in the field of national and 
employee security is to be corrected by legislation, that the statutes 
enacted for this purpose must be the result of the most painstaking 

study, scrutiny, and choice of expression in the language of the 
legislation, the subcommittee does not deem it within the scope of 
our enjoined duties to draft language or suggest legislative language 
to bring some semblance of order out of the present confusion, but 
we respectfully suggest that in the drafting of corrective and remedial 
legislation that careful thought and attention be given to the following 
list of subject matters that seem to the subcommittee from our staff 
studies to be particularly in need of legislative clarification and 
correction. This list of suggested improvements is by no means 
exclusive, but represents the greatest need for corrective action in 
the opinion of the subcommittee, aided by witnesses in the Govern- 
ment itself and outside the Government who have given us, at public 
hearings and by private documents, the benefit of their study, expe- 
rience, and recommendations along these corrective lines. 
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PART XIV 
CONCLUSIONS 


1. International communism, a theory as dangerous as it is evil, and 
a philosophy which is the very antithesis of demo:ratic precepts, 
remains, as in the past, a serious threat to this or any other free nation. 
The situation today is the same as when the Congress enacted the 
Subversive Activities Control Act of 1950,' wherein the legislative 
branch of the Government made the following (among several other) 
findings: 

There exists a world Communist movement which, in its 
origins, its development, and its present practice, is a world- 
wide revolutionary movement whose purpose it is, by 
treachery, deceit, infiltration into other groups (govern- 
mental and otherwise), espionage, sabotage, terrorism, and 
any other means deemed necessary, to establish a Com- 
munist totalitarian dictatorship in the countries throughout 
the world through the medium of a worldwide Communist 
organization. 


2. While the price of liberty is eternal vigilance and all loyal citizens 
must be expected to be alert to espionage, sabotage, etc., the funda- 
mental duty for protecting the internal security of the United States 
rests with the Federal Bureau of Investigation. Ample appropria- 
tions have been made by the Congress for this purpose. 

3. Under the present situation it seems that the following principles 
must prevail with reference to employees of the Federal Government: 

(a) Disloyal persons should not be permitted to work for the 
Federal Government. 

(b) More than ordinary checks and investigations must be 
made as to employees working in sensitive positions in sensitive 
agencies. 

4. In carrying out these principles the objective must be kept in 
mind at all times. The purpose of a security program for Federal 
Government employees is to protect the ‘national security” as the 
Congress intended when it enacted Public Law No. 733.2. The pur- 
pose should never be to circumvent the rights of Federal employees 
as provided from time to time by the Congress under the civil-service 
system. 

5. National security and individual rights are of equal concern to 
the Congress and it is believed that a system can be devised that will 
assure the protection of the national security and as well the dignity 
and human rights of the Federal employee. 

6. The scrambling of the three categories of loyalty, security, and 
suitability under one general classification of “security risk” has 
brought about endless confusion. Perhaps the presently accepted 

1 Public Law 831, 8ist Cong., ch. 1024, 2d sess. 
# Record, pt. I, p. 20. 
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viewpoint of what the term “security risk” includes was never in- 
tended by the framers of the program. Nevertheless, the public and 
press generally associate any person accused, terminated, or resigned 
under the present security program as being of the ‘“‘disloyal’’ class 
even though the true cause may have been only one of suitability. 

7. The publication by thé Civil Service Commission of the “num- 
bers” of so-called security risks eliminated from the Federal payroll 
has caused much confusion, first because of the generally accepted 
assumption. that all were disloyal persons, and secondly, because 
actually only a small percentage of those carried were actually ter- 
minated pursuant to the order. 

8. It is unfortunate that the problem of security of our Nation, and 
ponny the relationship thereto of the Federal employees, has 

een injected into the field of politics. No doubt the way in which 
the “numbers” published by the Civil Service Commission were given 
out, or interpreted, caused much of the confusion. 

Had there been no publication of “numbers” or had the “numbers” 
when published explained their true significance the public would not 
have been treated to political mudslinging that has occurred in the 

ast. The committee believes that good Republicans and good 

emocrats do not want anything to do with subversive risks; by the 
same token neither want to be party to undermining the morale of 
the Federal Government employees or the character and reputation 
of any single loyal employee. 

9. The blanket extension of the provisions of Public Law No. 733 
to all departments and agencies of the Government, whether sensitive 
or not, was an unwarranted extension of the law. When considering 
the enactment of Public Law No. 733 the Congress gave consideration 
to making the law applicable to all departments and agencies but 
decided to limit its application. However, the Congress made pro- 
vision in the law for extension beyond the departmer nts and agencies 
mentioned, as the President might “from time to time deem necessary 
in the best interest of national security”. But there was apparently 
no thought of blanketing all departments and agencies under one 
program. 

10. The length of time during which employees have been sus- 
pended before “clearance and restoration has been far too long and 
the expense to the Government in reimbursing for the period sus- 
pended has been exhorbitant. For the period May 28, 1953, to June 
30, 1955, there were 416 cases of suspended employees who were 
restored to duty; the average period of suspension was 5 months 
and 6 days; and, the total back pay amounted to almost a million 
dollars. 

11. Failure of Executive Order 10450 to provide for the hearing 
of appeals outside the department or agency is a definite weakness 
in the program and should be corrected. 

12. Public Law No. 733 is mandatory in the matter of requiring 
the suspended and reinstated employee’s reimbursement money to 
first have deducted therefrom any interim net earnings of the em- 
ployee. Since the employee is put to great legal expense and during 
suspension is handicapped to secure employment suitable to his 


3 The United States Supreme Court in Cole v. Young, 351 U.S. 536, decided June 11, 1956, No. 442, Octo- 
ber term, 1955, held that in enacting Public Law 733 the Congress intended same to apply, or be extended 
to, only sensitive agencies, a term used to imply a close and immediate concern with the defense of the 
Nation; and intended to authorize the suspension and dismissal only of persons in sensitive positions. 
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normal career, it would seem advisable to permit suspended em- 
ployees that are restored to duty to receive full back pay without such 
dodasi of outside earnings. 

13. While many well-qualified and well-meaning witnesses have 
recommended that the Government be required to furnish counsel 
to accused or suspended employees the problem is not as simple as 

ropounded and the analogy with military service not on a parallel. 

here remains, however, a moral obligation upon the Government to 
reimburse a suspended employee for legal fees paid out when the 
case results in establishing the accused employee’s innocence and 
restoration to duty. 

14. There is need for comprehensive and adequate legislation by 
the Congress to cover the subjects of disloyal persons in Government 
and the employment of persons occupying sensitive positions in 
sensitive agencies. 

15. While all department and agency heads appeared, or made 
provision for an assistant acceptable to the subcommittee to appear, 
when subpenaed, the committee cannot pass by lightly the conten- 
tion made by several department heads that they are not subject to 
the power of subpena of the Senate for their personal appearance. 
In the view of the committee all Federal personnel, no matter of 
what rank or how appointed, must make personal appearance before 
a duly authorized Senate committee when subpenaed so to appear. 
The question of immunity, or the confidential nature of material 
sought, may raise other questions, but of the right to demand a 
personal appearance as demanded by a subpena, there can be no 
question. 

16. The interpretation placed upon the President’s directive * by 
departments and agencies, as to disclosures to be made to the con- 
gressional committees by the executive departments and agencies, is 
such as to force the Congress to legislate in a vacuum. Each depart- 
ment or agency head is the arbiter of what he should disclose, and 
in some instances disclosures were made when they reflected credit 
on the department or agency or discredit on a committee witness. 
The investigation conducted by this subcommittee has been need- 
lessly delayed and stymied because of refusal by various departments 
and agencies to disclose names and files vital to an understanding of 
the problem. Even a soldier when captured in war is permitted to 
give his name, rank, and serial number to the enemy. The sub- 
committee was refused even the names requested. 


4 Record, pt. I, p. 254. 
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PART XV 
RECOMMENDATIONS 


1. Since the recent decision of the United States Supreme Court ! 
that the term “national security” as used in Public Law No. 733 ? is 
used in a definite and limited sense and relates only to those activities 
which are directly concerned with the Nation’s safety, as distinguished 
from the general welfare, it is recommended that the Congress enact 
legislation, in the light of this decision, to cover the subjects of dis- 
loyalty and security. In the meantime, and pending the enactment 
of such legislation, it is suggested that the executive department of 
the Goverrment amend Executive Order No. 10450* to limit its 
application to “sensitive” positions in the 11 agencies listed in Public 
Law 733, and to the Panama Canal Zone which seems to have been 
properly included within the provisions of Public Law No. 733 by the 
findings and publication of Executive Order No. 10237.4 

2. Disloyal persons should not be permitted to work for the Federal 
Government. However, as the Supreme Court*® has pointed out 
there is “no want of substantive authority to dismiss employees on 
loyalty grounds” under the Lloyd-LaFollette and Veterans’ Preference 
Acts (as amended). Since the 12 sensitive agencies still have the 
power to suspend employees in sensitive positions the only problem 
presented is the loss by the head of a nonsensitive agency of his 
authority to summarily suspend. 

3. That the Congress enact legislation to govern the dismissal or 
suspension of Government employees accused of disloyalty or as 
security risks in sensitive positions, and set forth clearly the criteria 
and appeals procedure to be followed as it has previously legislated 
as to the dismissal of employees for the efficiency of the service in 
the Lloyd-LaFollette and Veterans’ Preference Acts (as amended). 
And, that upon the enactment of a legislative program covering the 
questions of disloyalty and security risks in sensitive positions, the 
existing Executive orders on the subject be abrogated and none 
further issued which in any way abrogates the rights of civilian em- 
ployees of the Federal Government as set forth by congressional 
enactment. 


t Kendrick M. Cole v. Philip Young, 351 U. 8. 536, decided June 11, 1956, No, 442, October term, 1955, 

2 Record, pt. I, p. 20. 

3 This has substantially been accomplished by instructions to the departments and agencies from the 
Attorney General, according to a Department of Justice press release of June 15, 1956, which states: 

“Attorney General Herbert Brownell, Jr., announced today that all departments and agencies of the 
Federal Government have been advised that any employee holding a nonsensitive position and presently 
under suspension in pending civilian employee security proceedings should be restored to duty immediately, 
There are 17 such employees. 

“They were advised to do this, the Attorney General said, in order that the executive branch complies 
fully with the opinion of the Supreme Court in the case of Cole v. Young, decided June 11. 

“Additionally, the agencies were advised that, pending further study of the effect of the opinion upon the 
Federal employee security program, no removal proceedings should be commenced against any employee 
in a nonsensitive position under Executive Order 10450.” 

4 Record, pt. II. p. 1375. 

$ Kendrick M. Cole v. Philip Young, 351 U. 8. 536, decided June 11, 1956, No. 442, October term, 1955', 
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The committee suggests that the new legislation cover the follow- 
ing points in as clear and concise language as possible: 

(a) Provision for the establishment of a system for the handling 
of charges of disloyalty in all departments and agencies of the Fed- 
eral Government with proper safeguards for accused employees, and 
an appellate procedure outside the department or agency where 
employed. 

(b) Provision for establishment of a system for the handling of 
charges of “risk” in sensitive positions in sensitive departments or 
agencies. The Congress to specify the sensitive departments and 
agencies by name and to provide for transfer of accused to non- 
sensitive work during pendency of action. Safeguards of the rights of 
accused risks should be included and provision made for an appellate 
procedure outside the agency. 

(c) A declaration reaffirming the congressional intent that all other 
dismissals of Federal employees of a suitability nature must be in 
accordance with the Lloyd-LaFollette and Veterans’ Preference Acts 
(as amended) or as otherwise directed by the Congress. 

(d) The legislation envisaged in paragraphs (a) and (b) above 
should, as to both charges of disloyalty and risk, carefully set forth 
the criteria and procedure to be followed, bearing in mind the following 

oints: 
z (1) The purposes of a loyalty and security program. 

(2) Protection of the national security, and at the same time be 
as fair as possible to the Federal employee. 

(3) Details as to the transfer to nonsensitive positions in the 
case of alleged risks in sensitive positions. 

(4) Details as to the content of charges, the makeup of initial 
hearing boards in the agency, and an appellate procedure entirely 
outside the department or agency where accused is employed. 

(5) Authorization of the power to subpena witnesses to hearing 
boards and the appellate agency. 

(6) Details as to the questions of multiple jeopardy, burden 
of proof, presumption of guilt, guilt by kinship, and similar 
matters. 

(7) A specification as to the makeup and use of the so-called 
Attorney General’s list of subversive organizations. 

(8) A specification of the instances when, and only when, 
unidentified informers and witnesses may be used in hearings 
against Federal employees charged with disloyalty or as a security 
risk. A requirement that confrontation must be made except as 
the Congress shall delineate. 

(9) Temporary, trial, and probationary employees be entitled 
to the same procedures as permanent or indefinite appointees. 

(10) That applicants for Federal employment, where deroga- 
tory information of a disloyal or security nature is the only 
impediment to Federal employment be provided with a hearing 
procedure in the Civil Service Commission, and right of appeal, 
in order to clear their records. 

(11) A system of scaling the security standards to the sensi- 
tivity of the position occupied or to be occupied. 

(12) Establishment of a method whereby those employees, or 
applicants, who, in the past under Executive Order 10450, have 
been dismissed, resigned or refused employment, under the alle- 
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gation or assumption that there existed derogatory information 
in their files, might through proper hearing be accorded the 
opportunity to clear their records. 

(13) Proper safeguards surrounding the handling of actual 
suspensions of persons alleged to be security risks, such as pre- 
vention of the long delays that have occurred in the past between 
the date of suspension and final determination. 

(14) Provision that an employee, who has been suspended 
and later cleared and restored to duty, is entitled to reimburse- 
ment for suspended period without a deduction of any interim 
earnings outside of Government. 

(15) Some provision be made to reimburse an employee, who 
has been suspended and is later cleared and restored to duty, in 
part or whole, for expenses incurred in defending the charges of 
either being disloyal or a security risk. 

4. That the Civil Service Commission cease the issuance of any 
further so-called consolidated reports on agency operations under the 
Federal employee security program. 

5. In light of the difficulty encountered by the subcommittee in the 
matter of securing documents the proper subject of a congressional 
investigation, with a view to new or amendatory legislation, it is 
recommended that steps be taken by the several committees to provide 
a test in the courts to determine the respective powers of the Congress 
and the executive agencies. 





STATEMENT OF SENATOR FRANK CARLSON 


The decision of the Supreme Court rendered June 11, 1956, in the 
case of Cole v. Young, clearly demonstrates the urgent need for legisla- 
tion in this session of Congress to close the gaps and loopholes in the 
Federal employees’ security program. Accordingly, I had hoped that 
the report of this subcommittee would make constructive legislative 
proposals which would assist the Congress in this task that is so 
important to the safety of our Nation. I am disappointed to find, 
upon such study of the 548-page report as time has allowed, that it is 
framed only as a criticism of the security program without construc- 
tive and helpful legislative proposals. 

While there are many statements in the report with which I cannot 
agree, I do not intend to engage in a debate over the matter; I propose 
rather to address myself to the task of framing and supporting con- 
structive legislative proposals to preserve the Nation’s security. 
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